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THE. MARCH OF-LAW: 1946. 


1 Li 
A 


NH lt is a ticklish question: “If salt itself should lose its saltness’ wherewith 
2: ye season it?" Likewise, “If the judgments delivered: merely sketch. the. 


‘course of decided cases and relay the last case on the facts found whereto will serious 
students of law turn-for a large treatment of fundamental concepts and a felicitous, 
. but hot the less, precise extension of principles? ” Fortunately there continue 
' to be rendered every year a certain ‘number of judgments which in a real sense 
‘fonstitute a broadening of the law from precedent to precedent. During the last 
, year, there have been 37 decisions of the. Judicial Committee, eight rulings of the 
Federal Court besides;a iR He number pi other cases reported in the co of 
this journal. - An. attempt is here made to, indicate the changes effected in some 
L branches at any tate of the law. MEN 2 F 
| "^ Tæ Hios WOWRT AND ITS POWERS.— Though in land an order of discharge- 
7 by the High' Gourt on the return to a writ of Aabeas pee deg regarded as final, it is 
 poitited oùt in King-Emperòr v. Vimalabhai! that an ap will lie to the Privy 
~ Council from, such an order passed by the High Courts in India under section, 491 
of the Criminal Procedure Code, since appeals from decisions òf the High. Court 
ME heard nander the Royal prerogative and there is no Act of Parliament pro- 
, oibiting or authorising the. prohibition of ana to the King in Council in such 
: matters. min In re Mariyafpan?, it is explained B n section 205 of the Consti- 
tution Act, a duty is cast on the Hi Court in every case, of its own motion, to 
‘consider whether a substantial question of law as to the interpretation of the 
-Act is involved and to give or withhold a certificate accordingly and that when 
the High Court is silent about a certificate it means that in its opinion no such. 
certificate should issue. Govinda Rao, In re}, pee the view that the provision in 
“clause 15 of thé Letters Patent that it is only i£tlié Judge who has passed the judg- 
nent in second “appeal certifies it as a fit case.for appeal that an appeal under 
- that Clause may”lje is not in any manner affected by clause The ruling of 
“the Privy Council in Kuner-Singh Chhajor v. Ki. : ptm the power of 
interference of the High «Curt with. orders ef the Special Magistrates under the 
Special Criminal Courts’ Ordinante: 1942, read with Ordinance 19 of 1943, and 
..lays down that the High Gourt has power 1n revision only to review the sentences 
` passed by the Special Courts; to enhance-or to reduce (hein but not to set the 
-conviction aside or to order a re-triak. |. Qm og 


 TnBr-BAn—LT9-RIGHTS AND DUTIES.— Ihe degirability of framing a rule prohi- 
biting a legal práctitioner from bidding in his'own name or in the name of another 
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I. (1946) 2 M.L.J. 10 (P.C.). A g. (1 2 M.L.J. 165. 
2. uote 2. M.L..]. 128. ` 4- 12d 2 L.J. 299 (P.C). -~ 
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in In the matter of a Pleader!, which recognises that rule 17 of the rules framed by ., . 
the High Court under the Legal Practitioners Act does not cover such a case. 
The decision in In re.a Pleader, Gudivada", emphasises that though a legal practitioner 
- has his duty towards his client, he bas other duties and responsibilities as well and u. 
that he should not on the instructions of the client make a charge of-fraud against ~ 
' another in an.affidavit without satisfying himself that there are reasonable grounds 
for the allegation. In A Pleader, In re?, it is recognised that though defamatior.,” . 
of a police officer by a legal factitioner is an offence involving moral turpitude, ~“ 
still it does not involve such a debe ar pitune as to warrant the Court in imposing | 
the uen of suspension from’ practicé and that a reprimand would be sufficient 
in the circumstances. --- ~* -^ ——- - eee A reel 
,, _ QonstrrorionaL- Law.—The competence of the Indian Legislature to legislate: 
With ‘extra:terriforial. effect is-adverted: to-by the Federal Court in Mohammad. 
Mohyuddin. v. King-Emperor*, where it is stated that though it is true that every, 
statute is to be so construed so far as its language admite as not to be inconsistent 
with the comity of nations or with the established rules of international law, there.., 
is no rule of international law or comity of nations which is inconsistent with a!’ 
State exercising disciplinary control over its-own armed forces, when those forces |. 
are operating outside its own-territoriàl limits apd that section 41 ef the Indian. ° =` 
. Army Act of 1911 purporting to confer sich jurisdiction on a Court Martial was 
inira vires the Indian Legislature-by-reason of section 73 of the Government of India 
Act, 1833, which had conferred.on the Indian gk pa the pêwer to legislate-: - 
with such extra-territorial effect. In Venkatarama Naidu v.. Province of Madras*, 
it“ is held that:the provisigns;of section 240 of thé” Constitution “Act 
j notice opportunity , vto, -show -caüse before an official is.” . 
dismiss are mandatory but: that according ‘.to the "proviso to. the. . 
section they do not apply where a person is dismisied ‘on the ground. + -- 
of conduct which had led to his conviction ona .tri . charge.- Gqoernor-- 
General in Council v. Krishnaspami Pillai* states that when an áction-is brought under 
section 240.(3) the only relief which the Court can grant.is a decrée for d d 
for wrongful dinmissal sal but not-a declaration that the dismissal is inoperative. "lh 
ruling in Bisdanath Khemka v: Hijng-Emperor? makes. it clear that the’ direction in - 
section 256 that“ nó recommendation shall be made for the grant of magisterial: 
or of enhanced magisterial powers to or the withdrawal of magisterial: 
powers from any person save after consultation with the district magistrate of the 
district in’ which. he is working is-only directory and not mandatory and: non-com— 
pliance with it would not render d rid otherwise regularly and validly- 
made ineffective and inoperative. ‘The decision in Sarjoo Prasad v. King-Emperor 
lays down that since the'prohibition of proceedings without the sanction, of Gevern-s,. 
ment. contained in section 270 (1) is again the institution of the procecdings itself, 
the applicability of the section must be judged at the earliest stage of institution, 
~ ‘The scope and effect of section 298 directed against discrimination ‘on ground only* 
“of religion, place of birth, colour, eté., was examined by the Privy.Councilin Pwmgb: — 
"Province v. Daulat Singh? and it was held that sub-section (1 .of.the section conters "' 
a personal right on every subjeét of His Majesty domiciled-in India, that the general’ 
ae wers conferred on the Federal and, Provincial Legislatures by section 99 — 
(1) are subject inter alta io'the provisions of section'298 and that the proper test 
“as to whether there is a contravention of sub-section (1) is to ascertain the re-action,; 
‘of the impugned Act on the personal right conferred by the sub-section and ifthe — ,' 
effect of the Act so determined ‘involves an infringement of such right the object . ~ 
òf the Act however laudable will not obvigte the prohibition laid down. In Manilka-. 
-undara Bhattar y. R. S. Naywdu?®, the Federal Court points out tHat in consi 
-the scope of the legislative powers of the Provincial Government little assistance : 
"can be derived from a consideration’ of such powers prior to the Act of 1935 in view. 


—i (1946) i MJ] 318 (FL). — ^-^ — 8. (1846 T M.L].4367. - ^ "^ — 
- 2. a MLJ. 79 (F.B).'. 7^! - S I I MLJ. 155. (E.Q) . . 

g. 1 M.L.J. 95 (F.BJ. '! ., (I I M.L.]. 157. ay > z 

4- 2 M.L.). ag (F.C). 9. (1946) I ad C. TEE 

5. 10. 2 MLL 
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of the basic conception of the earlier Act being a unitary state while the scheme 
of the present Act is utterly dissimilar with its structure for-a federal state and its 
strict provisions for exclusive legislative powers in the Central and Provincial Legisla- 
tures in certain subjects and concurrent legislative powers of both in others. It 
also decides that the Madras Legislature had power’ by virtue of entry 94 in list 
2 to schedule 7—charities—to legislate in respect of religious institutions within 
the Madras Presidency in'the manner in which it purported to legislate by the 
Madras Temple Entry Authorisation and Indemnity Act, 1989. In 
< Se Sali h Singh v. The United Provincés*, the Privy Council holds that the 
cannot deprive itself of its legislative authority by the mere fact that in the 
exercise of its prerogative it makes a grant of land within the territory over which 
such legislative authority exists, that entry 21 in list 2 of schedule 7—land and land 
tenures— covers i Seema like the United Provinces Tenancy Act,- 1939, which 
undoubtedly cut down the absolute rights claimed by the taluqdars to be comprised 
in the grants of their estates as evidenced by their sanads and that the general words 
of section 3 of the Crown Grants Act do not affect the relations between a sanad- 
holder his tenants. In re Nagalingam? statesthat séction 2 (3) of the Defence 
of India Act is not restrictive of the powers of sub-section (1) and rule 121 of the 
Defence of India Rules is not ultra vires the Central Government. 


, CnnumAL Law.—The scope of the Privy -Council decision in Mahbub Shah v. 
Emperor? was considered in Nachi Goundan, In re‘, and it has been held that the 
former decision does not rule out the possibility of a common. intention develop- 
ing in the course of events or of such intention being inferred from the conduct 
of the assailants. Both according to section 34 of the Penal Clode and the Privy 
Council, the section involves two elements, namely, a prior common intention and 
A subsequent act in furtherance ofit. The Privy Council stresses that same inten- 
tion or similar intention is not the same thing as common intention and that the 
latter is the result of a pre-arranged plan or concert or pre-meditation and that 
it cannot be deemed to arise from the very act which is alleged to constitute the 
crime, If the decision of the High Court carries with it the suggestion that the 
overt act and the common intention could be synchronous it may be pointed out 
that that is the very thing negatived by the Privy Council decisively. In Inre 
Subramania Ajyar®; it is held that when persons charged with the same substantive 
offence have been acquitted it is not competent to the Court to punish another, 
alleged to have screened them from legal punishment, as having harboured offen- 
ders within the-meaning of section 216-A. The ruling in Govinda Reddi v. Lakshmi 
Reddi* holds that the voluntary obstruction’ of a vehicle in which persons 
were travelling amounts to the wrongful restraint of the in the vehicle 
and itis nb cc that the persons could have got down and proceeded unmolested. 
In reaching this conclusion the learned Judge treated as obiter a suggestion to the 
contrary found in Maharani of Nabka v. ince of Madras’. In In re Ramaswami®, 
it 15 pointed out that mere recovery of certain pro from the house of certain 
persons 18 not' by itself sufficient to attribute guilty ledge to them and cannot. 
warrant a conviction under. section ATI. ie interesting ition is elucidated. 
' in Inre Vellai Mudak*, that waylaying a girl and tying a | round her neck will 

not amount to going through de ceremony of being married within the meaning 
of section 496. p r i 


~ 


CRIMINAL, PROCEDURE.—A principle often not sufficiently appreciated is recalled . 


in Elaya Pillai In re1*, which points out that it is the duty of the magistrate conducting 
the preliminary iriquiry. ta see. whether it is reasonably clear that upon the evidence 
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the accused persons stand a chance of being convicted and to discharge the accused 
if he finds the evidence not reliable. Abdul Raum v. King-Emperor! is an important 
pronouncement of the Privy Council on the effect of mis-reception of evidence in 
a jury trial. In a murder reference and appeal and in an appeal from conviction 
for murder it is open to the High Court excluding such evidence to maintain 
the conviction, provided the admissible evidence remaining is in its opinion sufficient 
to establish the guilt of the accused. Likewise if there is a serious misdirection 
or non-direction the High Court can act similarly, The fact that in some cases 
an appeal would lie both on fact and on law while in others an appeal would lie 
on law only is neither an important distinction nor a determining feature for this 
purpose. In Kwaku Mensah v. The King’, the Privy Council points out that if 
in a murder trial with the aid of a jury there is non-direc.ion, when there is evidence 
on which the jury could return a verdict of manslaughter, the trial would irrespective 
of whether the defence relied on such evidence or not, stand vitiated. One of the’ 
cardinal principles in regard to criminal trials is emphasised in In re Pichu Pillaz®, 
namely, that if there is a lacuna in the prosecution evidence the accused is entitled 
to the benefit of the same and a re-trial should not be ordered even if the offence 
was a serious one affecting the public interest. Ramarathnam, In re‘, points out 
that though an offence under section 124-À is not exclusively triable by a Court 
of Session, still if the matter objected to is in a vernacular paper enjoying a wide 
circulation, it Would be desirable both from the point of view of the accused and 
from the point of view of the prosecution to have it tried with the aid of a jury. 
Thidpayya, In reh, points out that where an officer who has given evidence in the case 
succeeds the trying magistrate he is not competent to continue the trial and even the 
consent of the accused cannot cure the impropriety of such action. In re Narra 
Parvathamma* emphasises the desirability of giving to a person against whom à 
preliminary order is passed under section 133, “Criminal Procedure Code, sufficient 
opportunity to meet the , before the order is made absolute. Mamkyala Rao 
v. Venk 7 points out that parties in proceedings under section 145 cannot 
be compelled to appear in Court or to execute bonds for appearance. Vempath 
S Sastri, In re? holds that without taking evidence and holding an inquiry 
it is not competent to a magistrate straightaway on a complaint by the petitioner 
that the counter-petitioner has no right to do certain acts and there is a likelihood 
of a breach of peace if such acts were done, to direct the police to warn the counter- 
petitioner not to create a breach of the peace by doing those acts. Two valuable 
decisions of the Judicial Committee concerning section 164 are to be found in 
Brij Bhushan Singh v. King-Emperor? and Mamand v. King-Emperor!*. They lay 
down categorically that a statement made under section 164 can be used to cross- 
examine the person who made it and the result may be to show that the evidence 
of the witness is false but that does not establish that what he stated out of Court 
under section 164 is true and it, would be an improper use of such statements to 
treat them as substantive evidence of the truth of the facts stated in them. In Palani- 
mami Goundan In ret}, itis held that it would be competent to a police officer after 
he has laid a'charge, on receipt of fresh information to lay further sheets. 
In re Bommareddi Satyanarayana Reddi1* points out that section 227 empowers the Court 
at any time before judgment is pronounced to alter or add to. any ae and the 
sections that follow section 227 show that what the Legislature intended was that 
the Court may add a new charge at any time before judgmentis pronounced pro- 
vided that the safeguards mentioned in section 225 are observed. In re Valli Ammal!? 
makes it clear that there is nothing in section 237 read with section 236 to suggest 
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that when a person is charged with murder that person cannot be convicted of 
an offence under one of the'property sections.” In p bien from Tinnsoelly Sessions, 
it is pointed out that section only applies to charges containing more heads 
than one against a person and that when there is a mixed ch of murder and 
offence against property the proper course is for the Sessions Judge to take the 
charge framed by the Committing Magistrate and adopt it or in case he wishes 
to change the charge to include in the modified charge all the various heads found 
in the Committing Magistratr’s- charge. p En-Latchanna v. Kannayamma?, it is ruled 
that if a magistrate begins MERI as á summons case and then after taking evidence 
finds that an offerice triable only under watrdntcase procedure has been committed 
he is entitled to apply warrant case procedure thenceforward and it cannot be 
said that under sections 245 and-246 the x eas was bound at that stage to acquit 
the accused of the offence triable under the summons procedure and not entitled 
to register the case as a warrant case and proceed under chapter 21. Narayana 
Singh v. Seetharainamma? holds that a magistrate has no power to pass an order of 
1 under section 253 (1) until he has examined all the witnesses. Rama- 
seam Naicker v. Rangaswam Naicker* rules that'in à warrant case where A 
has been framed and the case thereafter transferred to another magistrate who- 
grants a ds novo trial it is not competent to that magistrate in the absence of the 
complainant to pass an order of discharge under section 259 ignoring the charge 
already framed. Ramanugrah Singh v. King-Empero:® is an important decision of 
the Privy Council pointing out that requirements of the ends of justice must be 
the determining factor both for the Sessions Judge in making a reference and for 
the High Court in disposing of it under section 307: In general, if the evidence 
is such that it can properly support a verdict of either guilty or not guilty accord- 
ing to the view of the trial Court and ifthe jury takes one view and the Judge thinks 
that should have taken the other, the view of the jury must prevail. i bea 
the Court considers that on the evidence, no reasonable body of men could 
have reached the conclusion arrived at by the jury, the ends of justice would re- 
quire the verdict to be disregarded. The test of reasonableness on the part of the 
jury may not be conclusive in every. case as where in the light of further evidence 
laced before the High Court the verdict is shown to be wrong. Otherwise the 
High Court will interfere only where the verdict is perverse, manifestly wrong 
or against the weight of evidence. Inre Patian Ali Khan? holds that section 367 
does not authorise a succeeding Sessions Judge to pronounce a judgment of his 
predecessor who had heard the case. The former becomes fumctus officio as soon 
as he has handed over charge and has no jurisdiction to write a judgment ; nor 
has the successor any jurisdiction ‘to base a judgment on evidence recorded b 
his predecessor and a conviction by him would be illegal. In In re Kunju Iyer’, 
it 13 pointed out that where an appellate Court set aside a conviction under section. 
409, Indian Penal Code, but directed the papers to be sent to the lower Court for 
a charge ing framed under section 420, the provisions of section 409, Criminal 
Procedure e, cannot Spp the proceedings cannot be quashed. In In re 
Thiagaraja Bhagavathar®, it is held that in an appeal under section 411-A (1) (b) 
on a matter involving a question of fact the Court has power to set aside tbe verdict 
of the jury if on a RIPE TM of the facts and all circumstances of the case, 
it is convinced that the verdict is unreasonable. It is further held that the fact 
that the trial Judge agreed with the majority verdict of the jury is a matter which 
the appellate Court can take into consideration in considering the reasonablencss 
of the jury's findings. In re Neeladri Afpadx?* declares that the practice of the Madras 
High Court has been for not allowing a jail appeal by counsel on a matter already 
disposed of under section 421 as the Court is functus officio where gone Laa has 
been so TA of ard cannot hear it again: In ks-Rana- Birpal Singh v- King- 
Emperor)®, the Federal Court has held that once the Court.is satisfied that a person 
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is detained under the Bengal State Pris) | ^ ation (III of 1818) there is no. 
jurisdiction under section 491 which the Phar in the matter. 

.- Evmenog.—An interesting point of | , } evidence was decided by the 
Privy Council in Natha Singh v..King-Emp:/tr!, whére it is held that however im- 
probable an alleged motive may be the prosecution is entitled to call evidence 
in-support of it and none the less so because such evidence may suggest 
that.the accused had committed some crime other than that with which 
he is charged. InIn re Mayiláhanam!?, it is held that an Assistant Inspector of 
Customs is not a police officer within the meaning of section 25 of 
the Evidence Act and that the section cannot be extended to any 
class of officers -merely because’ of similarity of function. The Privy 
Council decision in Jagadish Narain v. Nawab Sayid Ahmad Khan? makes 
it clear that the statement of a person admissible under section 32 has little 
evidential value where the source of his information as to the matters which occurred 
before his birth or in early youth are not disclosed. Chainchal, Singh v. King- Emperor* 
is another ruling of the Pri cil which holds that where it is desired.to have 
recourse to section 33 for the admission of the previous statement of the witness on 
the ground that he is incapable of giving evidence, that fact must be proved and 
proved strictly and the fact of the counsel for the accused consenting. to the 
evidence of the witness being read under eye cannot do away with the necessity. 
of the Court being a by strict proof. e condition’ to be fulfilled for the. 
admission of secondary evidence fell to be considered in Amand Behari Lal v. Dinshaw’ 
& Co.*, by the Judicial Committee and it is laid down that where the- principal 
of a power ofattcrney is not produced and the disappearance of the impossibility. 
E ib is not satisfactorily proved secondary evidence cannot be let in: 

er section 65. The admissibility of evidence relating to a statement of fact 
and request for assistance by à certain person, where the person that-made the 
statement is not identified and called as a witness, was held by the Privy Council 
to be permitted on a reading of sections 3; 59, 60 and 114 where the fact could be: 
made a relevant fact by the trial Judge drawing the presumption under the terms. 
of section 114, sec Bibhabati Debi v. Ramendra Narain Singh*. In Manna Lal v. Mst. 
Kashibai’, it is laid down by the Privy Council that here a will is more than 30. 
years old and is produced iom proper custody, the presumption- under section go” 
would extend to the testamentary capacity of the testator in addition to its actual 
execution and attestation.  Mutyalu v. Veerayya® holds that the prohibition in sec- | 
tion 92 is only asre evidence sought to be adduced for the purpose of contra- 
dicting, varying, adding to or subtracting from the terms of a contract and that. 
so long as the passing of consideration is not a term in the contract, evidence adduced 
to show that it did pass is not within the scope of such prohibition. In Ramdhandas: 
Jhajharia v. Ramkisondas Dalmia’, it is poin out by Privy Council that where: 
in a case oral testimony is of an unreliable and untrustworthy character, the safest 
policy would be to let the documents speak for themselves but that would not mean. 
that when the question is whether a transaction is a sale or a mortgage, form is to.be, 
referred to substance. Whether the Full Bench decision in Ramayya v. Atchamma 1* 
1s still good law after the decision of the Privy Councilin Ram Rattan v. Paramanand 11 
was raised but not decided in Koyatti v. Imbichi Koya? which held that where a. 
final decree for partition was not drawn upon non-judicial stamp paper and not 
registered and was therefore not admiseible in evidence for any purpose what- 
soever, the partition itself can be found on other evidence. os 
Hmpu Law.—The decision in 7Aimma Reddi v. Chiana Ranga Reddi!? lays down: 
that the re-marriage of a Hindu male cannot be.regarded as essential, that the reli- 
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-gious rites which are required tó be performed in the married state can be performed 
by a widower by virtue of his former lage, that it mattered not s ether the 
parties were Sudras or Dwijas and that if a widower wishes to re-marry the expenses 
-incurred will not bind the joint family estate. An interesting question, , 
‘whether a marriage between two Hindus contracted under the Special Marriage 
-Act could be dissolved by one of the spouses becoming converted to Islam and 
by having recourse to the ic law, was answered in the negative in Andal Vaidya- 
malhan v. Abdul Allam Vaidya!. The approval accorded to the observation of 
-Swinfen-Eady, rm Rex v. Superintendent, Registrar of Mariages: Ex parte Mtr 


_Anwaruddin® that i is not a marriagd in the Muhammadan sense, 
which can be dissolved tu iie Muh aana Lah manner,” coupled with the approval 
-of the decision in Noor Jehan v. Eugene Tiscenko® would suggest that it would make 
no difference even if the marriage had been contratted according to the Hindu 
rites. In Thrumalai Naick v. Ethtrajamma* a ceremonial mode of contracti 
“a widow Pia enn Naickers by tying what is called “nadu veetu thali 
was upheld in the absence of evidence to suggest that such form in invalid. Bangaru 
Reddi v. Mangammal* décides that section 2 of the Hindu Widow Re-marriage Act 
has no effect on property belonging to the widow absolutely on the date of her 
re-marriage. The decision in Amapurnamma v. Manikyammat holds that where, 
as in the case of Sudras, no religious ceremony is essential or necessary for adoption 
"there 18 no rule of Hindu law which prevents a widow having her husband's autho- 
Tity, adopting a son to him even if she were unchaste at the time of the adoption. 
In Navanesthammal v. Kamalammal’, itis found that it is common ground that the 
p aa of a sister's son is recognised in the case of all Dwijas in the Madras Presi- 
as valid. The rights of an invalidly adopted son came up for consideration 
ALD Rao v. Varaha Narasi mk arani”. where it is A PS that an 
invalidly adopted son is “a perfect gris 5 to the adoptive family" and as such 
hc can have no rights, not even the right of maintenance in the adoptive family 
and that in such a case the rights of the adopted son in his natural family remain 


Two important rulings on the scope of the Hindu Law of Inheritance (Amend- 
ment) Act af 1929 have been given in the course of the year. In Mahalakshmamma 
v. Suryanarayana’, it is held that the Act only applies to the separate property of 
-a Hindu male who dies intestate and cannot operate in regard to properties which 
had become a woman's stridhanam. In Lala Duni Chand v. Mst. Anar Kali}®, the 
Judicial Committee has held that the Act applies not only to the case of a Hindu 
male who died intestate on or after the ‘gist February, 1929, but also to the case 
of such a male dying intestate before that date, if he was succeeded by a female 
heir who died that date. The Privy Council further held that the words 
<‘ dying intestate " in the Act are a mere description of the status of the deceased 

have no reference to the time of the death of a Hindu male and that they only 

~ mean, in the case of intestacy of a Hindu male.  TAinenalai Naicker v. Ethirqjamma* 
points out that the requirement that “dan” should be an unmarried woman does 

not mean that she should not have been married at any time before, and therefore 

an illegitimate son born to a widow kept as a continuous concubine is entitled to 

inherit as dasi-bwtra. An important decision on the rights of an illegitimate son 

-is that in Thangavelu v. Court of Wards!!, which. holds that the illegitimate son of a 
'Sudra is nota co with his putative and cannot succeed to him by 
-survivorship, that in the case of succzssion to an impartible estate the widow is to 
“be preferred to him, that his right to maintenance as against the estate is well 
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'ecognised and 1 ; i Ecl A E io ERG ‘him to maihten- 
 ànoe from the estate but that he will not be entitled to any allowarice for his marriage 
“expenses from the impartible estate. In  Chimmathayi v. K ulasekharapandiya', 
‘it 1s-laid down that a member of a-joint family owning an impartible estate can on 
“behalf of himself and his heirs renounce his right of succession but the surrender 
must be to all the branches of the family or to the head of the family as representing, 
“all its members. The law applicable to the succession to the property of a dan e) 
-gir] was examined in Braadessindra: Mudaliar v. agopal Pilla*, where it is h 
that the general rule of succession to the estate of a dancing girl is that daughters- 


Io 





are preferred to the sons, her property being - ed as stridhanam, and the 


-qustom by which among dancing girls, sons and daughters were allowed to share 
the inheritance equally, in Chandramma v- Magamma*, cannot be deemed to apply 


: beyond the Vizagapatam district. 


~ 


* - In Kesava Pandithan v. Govindan', a Full Band: has. held: hee a ‘congenitally 
deaf and dumb-male member of a joint Hindu family who on that account is dis- 
from enjoying his share in the famil edet eee aera A 
; coparcenary and as such is entitled to Ble and enjo whole estate when 
he becomes the sole surviving member of the family. In | Ammal v. Thillai 
Ammal", it is recognised that the pro inherited by a person from his adoptive 
-mother is not ancestral or joint y property. Kuppuswam Mudaliar v. Thanga- 
osin Mudaliar* explains that the right which the two sons of-a daughter acquire 


-in the maternal grandfather’s property is a joint right because they take the pro- — i 


. perty with rights of survivorship but not a coparcenary right and the elder brother 
cannot give a valid discharge on behalf of his younger brother. Aatamma v. 
“Narayana Rao” lays down that a business carried on by a Hindu-joint. family in 
-partnership with strangers cannot be regarded as a new business when after the 
dauan. of the partnership it is carried on by the family itself and that it is quite 
-Open to a Hindu joint family to discontinue trading in partnership with others or 
‘to take new persons into partnership, provided however the nature of the business 
remains the same. "The decision in Kria v. Chidambaram Chesttiar? is that 
.where a Hindu father sues as the manager of a joint family. the junior members 
-are bound by the decree in the suit and the principle that a minor can sue to set 
-aside a decree passed against him on the ground of gross negligence of his guardian 
-only concerns property held by the minor in his own right and cannot cover the 

ue of a decree against a father as manager of joint family property. A similar 

is that in Lakskmayya v. Venkateswarlu® holding that in the case of contracts 
entered into by a manager on behalf of the family the contract could be specifically 
“enforced. even against the minor members of the family. An important- ct 

-of the law relating to reunion was dealt with in: Venkanna v. Venkatanarayanal? where 
“it is held that reunion does not require the present -possession of family PIDE 
. by all parties to an agreement to reunite and a adieu E bahi ana a member 
had dissipated the whole of his.share of.the family estate did not prevent an agree- 
-ment between him and his father to: reunite. el the father treating his property 


cz  (wagminalha Aiyar v. ja REER “Aiyar11- decides that where a. suit is brought 
-by the payce against the maker. of a promissory note and the decree is sought to 
cbe enforced against the judgrnent-debtor’s sons to the extent of their interest in the 
family property, the distinction between the liability. on the instrument and the 
liability for the consideration thereof has’ no- significance and it is not the form of 
he decree or the frame of the suit but the naturé of the debt that determines.the 
on fp Another SEDect of the son's liability for his father's debts is dealt. 
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nf Lid. v.-Ramaswami!, which holds that it 
Mall gastom the suit or application amounts to 2 deci- 
sion by the Court that his interest in the family property is not liable for the debt, 
the pious obligation rule cannot be applied alas hn in execution of the decree 
obtained against the father but not in any other case. In Bugga Reddi v. Yerrikala 
Reddi*, it is held that where the endorsee of a debt sued the father alone without 
impleading the sons and subsequently there was a partition the decree-holder 
cannot proceed thereafter against the interests of the sons. In Mst. Dan Kuer v. 
Msi. Sarla Devi?, the Privy Council points out that so long as the obligation to pro- 
vide maintenance to the widows of the family from the joint family estate has not : 
taken the form of a Sern eae the family property the obligation to pay the binding * 
debts of the family will have precedence, as for instance in the course of the admi- 
nistration of the estate, over mere claims of female members for maintenance. .- 
Dorai Raj v. Lakshmi‘ is an interesting pronouncement on the guardianship rights 
s. It holds that his. 








of a putative father over his illegitimate son, amougshudrs 
right to the custody of the person of the illegsG&inate sag by ontinuously kept 
concubine does not necessarily flow cithg pano th ta apg Dy air the son or 


from the fact that the-son has a limi putative father 
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and that though the illegitimate son i eq Ias Be family for all. 
purposes, albeit ofa somewhat infi * ape Mops where the asso- 
ciation between the parents was only {of a JB Gar, titer which time it 


was completely broken off the fathers 
the boy. In Gooindu v. Venkatapathi^, it im nde 
of time it is impossible to produce evidence Osee in support of an alienation 
by a Hindu widow or evidence of inquiry by the gan and there is no ground for 


suspecting abuse by the widow of her power to alienate for a ini P , the 
Gourt can ard the ordinary rule of Hindu law as t draw 
an inference in favour of the validity of the alienatior bu nable 
doubt exists the Court should refuse to draw the pre 10 ami Goundan 


v. Dandapani? deals with the validity of a gift for the “ worship of God ”. It holds 
that though there are various deities worshipped by Hindus holding different tenets 
they are personifications of what are believed to be the various attributes or cosmic 
manifestations of the one Supreme Being and that a for the “worship of God” 
is not invalid asitin any case- discloses a general charitable intention and the Court 
can apply the doctrine of cypres upholding the gift as a public trust even where 
it is not possible to ascertain with any degree of certainty how the donor intended 
the trust to be carried out. It further holds that the performance of gurupuja at 
the samadhi or tomb of a person, however pious,is not a public charitable object 
recognised by Hindu law. 


, An important aspect of stridhana law, was considered by the Privy Councill 
in Chhatrapati Pratap Bahadur v. Lachmidhar Prasad Singh’. It is there pointed out . 
that no special rules relate to the succession to a maiden's property beyond the ` 
heirs specially enumerated in the several texts and such succession is governed 
by the rules which relate to the succession of à woman married in an unapproved 
form. ft is also pointed out that in default of husband in the case of a woman 
married in the approved form and in default of father in other cases the heirs of 
the husband or fat er succeed in the order laid down in Yagnavalkya's text —Ch. II, 
195 1 136—+elating to the succession to the property of a male. It is further stated 
e test of funeral oblations as a test of preference is inapplicable where 
m Gal claimants are not of the same class of sapindas. In Official Receiver, Ramnad v. 
Lakshmanan Chetitar®, it is held that in the Nattukottai Chetti community, the children 
do not have a joint interest with the mother in the stridhanam fund given to her 
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at the time of her marriage, that the mother is solely entitled to the fund and when 
she lends it to her husband it cannot be said that the loan conftituted a trust ies 
for the benefit of her children. In Mooka Pillai v. Valavanda Pillai}, it is 

out that where reversioners who were parties to a transaction by a e unies 

also happen to be actual reversioners on the death of the limited owner it will not 
be open to them to urge that the transaction does not bind them. 


INsoLvENGY.—ln Somasundaram Pillai v. Official Receiver’, it is held that an 
insolvent cannot after an absolute discharge move the Court under S. 5 of the 


. Provincial Insolvency Act to stay the disbursement of the dividend shining the 
. benefits under section 21 of Madras Act IV of 1938. Arunachalam Chettiar v. 


Krishnaswami Aiyar* points out that the presentation simpliciter of an application for 
settlement of claims under the Madras Debt Conciliation Act does not amount 
to an intimation by the debtor that he had suspended or was about to suspend the 
payment of his debts within the meaning of section 6 ( g) of the Provincial Insolvency 
Act. Official Receiver of Vizagapatam v. Suryanatayana* ruleg that according to the 
provisions of section 20 an inierim receiver has such of the ywers conferrable on 
a receiver appointed under the Civil Procedure Code as the Court may direct, 
and there is nothing in the Insolvency Act preventing the Insolvency’ Cov Court from 
according sanction to ari iatsrim receiver to institute suits even arties 
for the vindication of the rights of the debtor in respect of w nep an insolvency 
petition is pending. In Hanumantha Gowd v. O Receiver, Bellary®,it is held 
that when a member of a joint Hindu family is adjudged insolvent his status in the 
joint family remains unchanged and if by a death in the coparcenary the share 
of the insolvent is increased the benefit of it will accrue to the Official Receiver in 
whom that share is vested by reason of section 28 (4). Ramanamma v.. Official Receiver, 
Kisinat rules that where a creditor files an affidavit before the Official Receiver 
stating that he had obtained a specified'decree and mentioning the sum due to him 
up to the date of adjudication of the debtor he must be deemed to have proved 
his debt, though the affidayit is returned with a direction to file the decree copy : 
and there was no representation and admission of the claim till after the approval 
-of the schedule of creditors and dividend by the District Court. Also where during 
the pendency of an application by the decree-holder after representation requesting 
the Court to amend ihe schedule of creditors, dividend has been paid, the Court 
thas ample power to direct the creditors who have so received dividends to bring 
back those amounts and then to pass an order directing a redistribution after 
including the decree-holder among the creditors. In In re Srinivasa Rao", it is 
pointed out that to constitute concealment within the meaning of section 109 (b) 
(ii) of the Presidency Towns Insolvency Act, there must be some act on the part 
of the insolvent whereby he can be shown to have wilfully kept some property away 
from the notice of the Official Assignee and if there was a duty on part to dis- 
oe sri 0er Qa ff Ka Ta Gad DINE oer Gees M IE DN 
incorrect particulars theré would he a case of concealment within the saning 
-of the statute. E. 


TRANSFER OF Property Adr.—In dakamma v. Narasayya*, it is pointed out that 
section 41 will not apply where a donor claims that a a gift has been duly revoked 
by him on account of non-fulfilment of a certain condition laid down in the deed 

of gi. —Picha M:opanar v. Velu Pillai? holds that if a partition between a Hindu 
father and his sons is unequal and the father is allotted a smaller share than would 
be his due, with intent to defeat the creditors, -the latter can avoid the partition 
“under” section 53-and proceed against what would be the father’s proper share in 
‘the family properties'in execution of the decree against him ignoring the allotment 
of properties at the partition.  fonsada Sayi v. canada Sebbanna'« decides that sece 

ion 53-A applies also to leases of immoveable aa In Venkatasubbarao v. 
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Veeraswanil, it is laid down that the effect of the proviso to section-58 (c) is that 
an ostensible sale with a stipulation for repurchase shall not be regarded as a 
mortgage unless the stipulation is contained in the same document as that which 
effects the sale. Kadir Bibi v. Muniappa Pillai? is a Full Bench ruling which holds 
that though section 60 is unqualified in its terms and contains no saving provision 
in favour of contracts to the contrary, it does not however mean that the parties 
to a mortgage are precluded from deciding for themselves what is reasonable notice. 
The ruling in Nachappa Goundan v. Sami Goundan? observes that the moment 
that cne mortgagee gets in the rights of other mortgagees or charge-holders, the 
right of consolidation arises and the amended section 61 has no retrospective effect 
on accrued rights. In Sundaram Aiyar v. Valiya Mannadiar*, it is pointed out that 
though section 63-A (1) does not speak of a contract to the contrary under which 
the mortgagor can be compelled to pay the mortgagee the costs of improvements, 
if there is however a contract under which the mo r will not be entitled to the 
improvements, it may reasonably be inferred that if the improvements are such 
as cannot be severed and taken away by the mortgagee, the mortgagor must be 
held liable to pay the cost of such improvements, as he will have the benefit of them. 
Fagadessa Ayyar v. Bavanambal Ammal" recognises that the provisions of section 70 
can apply to a ch created by a compromise decree. The decision in Rayagopala 
Aiyar v. Karuppiah Pandithar* points out that under section 76 (t) as aa dd in 
1929, the mortgagee is not entitled to deduct any amount which he bad paid 
. towards taxes from the mesne profits ordered to be paid by him to the mortgagor 
who bas already tendered the decretal amount under a redemption decree. Nanj 
Goundan v. P Goundan' recognises that under section 82 itis not necessary that 
the owner of one of the mortgaged properties should pay the whole of the common 
debt before he can claim contribution and that where he is obliged to pay more 
than what is payable out of his property he is entitled to file a suit for the excess 
even though the debt is still undischarged. Umar Pulavar v. Dawood Rowther® 
makes it clear that section 111 (g) embodies a principle of justice, equity and good 
conscience and though not made applicable proprio vigore to agricultural leases for 
fear of unnecessarily interfering A settled usages, in the absence of special reasons, 
wil apply even more forcefully to agricultural leases than to non-agricultural 
leases and a proper notice to quit by the landlord to the tenant is necessary before 
instituting a suit. “In Bridget Bai v. Maria Louis Bai*, itis pointed out that 
notwithstanding section 117 the Court can grant relief against forfeiture and it is 
open to the Court to give such relief in the case of an agricultural lease when the 
notice of forfeiture is not in accordance with section 114-A. 


LAND AoQursrrIoN.—[n Samiullah v. Collector of Aligarh1?, the Judicial Committee 
holds that the Land Acquisition Officer in awarding the amount of compensation 
under section 11 of the Land Acquisition Act is performing a statutory duty, a 
duty the exercise of which, in cases where the to be acquired is for a public 
purpose, concerns the public, since it affects the expenditure of public money, that in 
assessing compensation he is bound to exercise his own judgment as to the correct 
basis of valuation and his judgment cannot be controlled by an agreement among 
the parties interested and that on a reference under section 18, the District Judge 
must also exercise his own judgment and consider, among other things, whether 
the award of the Land A ition Officer was based on a correct principle. Babu 
Katlash Chandra jain v. Secretary of Staie!iis a decision of the Privy Council 
concerning section 23, (3) as amended by the U. P. Town Improvement Act, 1919, 
and holds that a plot of land kept by the owner as a garden and a plot of agricultural 
land lying fallow at the relevant date cannot be regarded as not being put to any 
** use? on such date but ought to be valued as a garden in the one case and ag 
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agricultural land in the other case.” Ghottkaran Keloth Mammad Keyi v. Province o 
Madras! lays down that where after the issue of notifications under sections 4 and 
on objection by the owner, the Goverrment decides to withdraw from the acquisition. 
but before the issuing of the notification under scction 48, the Government changes. 
its mind and secks to proceed with.the acquisition it is entitled to do so without 
re-notification under sections 4 and 6. : An 


^ LAND Tenures AND EsrATES LAND Aat.—In Lakshmi Naidu v. Someswara Rao? 
it is held that in the case of an enfranchised pre-settlement minor inam, the onus 
lies ori the tenant claiming occupancy right to- prove that fact and mere long n 
session paying a uniform rate: ‘of rent is.not by itself enough to prove that he had 
such rights. Kadiroelsami v. Sultan Ahmed* holds that ne word ‘agriculture ’” 
implies something which is achieved with the aid. of human agency and cardamom 
tivation is therefore “ agriculture ” as human element pu an important eia 
the bringing of cardamom plants to fruition. Venkanna v. ides 
tat the use of the word “ agraharam ” in a E will mot por ply thatthe 
nt was of the whole village when there-are o lands in the village not included 
in the grant and such lands have been described. as ““ waste including the site of the 
* and as reserved by the grantor, precluding the application of Em g (2) (a) 
òf the Estates. Land Act as amended in 1945. ,Jagadeesam Pila v. 
is instructive the test of “‘ private: ' and holds that the FE ition in 
section 3 (10) of "private land " indicates clearly that the ordinary testis the test of 
retention by the landholder for hig ersonal use- and cultivati a him under his : 
nal süpervision and the.mere fa ct of the landowner owning both the warams 
and letting the land from time to time on short term leases is not sufficient to warrant 
the land being treated asprivate land. In Venkateswarlu v. Veeraswami*, itis pointed 
out that where.by reason of relinquishment by the ryot the kudiwaram right- has. 
vested in the landholder- there isa merger within the meaning of section 8 and 
consequently the landholder can only recover the rent for the previous fasli by a 
suit under section 77 and pot.otherwise and there could be no charge in his favour, 
Tirupathi Naidu v. Krishnappa? points out that a patta and muchilika cannot be 
enforced in respect of lands set apart for pasturage and the only possible exception 
is that by express language of section 51 (1) a sum payable by a ryot on account of 
pasturage fees. may be mentioned in die patta. - In Rudrayya v. Maharajah of Pitha- 
puram®, it is laid down that a sale of the entire holding in execution of a rent decree 
where some ‘of the ryots had not been served with notice will be binding only against 
those that had, notice and on their shares of the holding. Rajah of Venkatagiri v. 
Aimakuri Ramaswami? points out that the Estates Land Act contains a simplified 
law'of procedure in execution of rent decrees which excludes the application ‘of the 
execution provisions of the Civil Procedure Code. In Veeramma v. Ramannal® it is 
held that, where after the passing of a rent decree against the pattadar the lands 
covered by the patta were purchased. b y a stranger and notice of such sale was dul 
iven to the Jandholder under section 145 ( (2), an attachment and sale of su 
in execution of the rent decree without notice to the purchaser is a nullity. 
Annamalai Chettiar v. Kuitigan!! decides an ul int, laying down that a suit 
fo recover costs of repairs to a tank from a ird es am inamdar by a person who 
had incurred them in accordance with a requisition of ilie Collector under section 14 
of the Railway Protection Act can be laid only in the Civil Court and there is nouns 
ing in sections 140 and 189, conira. ` 
-"  Qonrracts.—In Narayandas. Musdade v. New Mofusstl Coy, Litd.44, the Judicial 
Committee recognises that in India an oral contract is valid and that when a party 
pleads that it was contemplated by them that the agreement was not to be con- 
sidered as complete and binding until it was signed by the parties it is a question 
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of construction whether the execution of the further document is a condition or 
term of the bargain or whether it is a mere expression of the desire of the parties 
as to the manner in which the transaction RNV agreed to will in fact go through. 
Another interesting pronouncement of the Privy “Council is Misi. Dom Kus 
v. Mst. Sarla Devi}, which re-affirms that the rule that has prevailed in India that 
where a contract is intended to secure a benefit to a third party, as a beneficiary 
under a family arrangement, he may suc in his own right to enforce it, has been 
extended to cases where provision is made for the maintenance of the female mem- 
bers of a Hindu family on a partition of the joint family property between the male 
members. Hairoon Bibi v. United India Life Insurance Co., Lid.*, deals with the 
in uestion whether a direction to remit an amount includes remittance by 
post and NER that though the idea of a direct payment in person or by messenger 
might also be indicated, remittance by post should be taken to be one of the modes 
‘contemplated by the parties. Mohammad Isack v. Sreeramulu* lays down that even 
as an agreement to refrain from bidding at an auction is not opposed to public 

policy so also an agreement for the withdrawal of a tender is not unlawful within 

section 23 or section 27 of the Contract Act. In tah Chettiar v. Parthasarathy 

Ipengar*, it is pointed out that if there is no objection in law to the seller getting some 

one else on his behalf to deliver the goods to the buyer, there is equally no objection 
to his being authorised to file a suit as the seller's assignee, deputy, nominee or 
agent to enforce his rights and that is not a transfer of a mere right to sue for damages 

but is a transfer of a right under a contract which 1$ still to be performed by both 

-the sides and not after it was broken and a claim for damages had arisen. Rahima 
Bibi v. Sherfuddin® recognises that although the principle enunciated in section 68 

-would not apply to the expenses of the marriage of a minor under English Law, the 
principle has been extended in. India to cover the marriage expenses of Hindu 

‘minors and it would make no difference if the girl is a Muslim. Muthusteamt Atyar v. 
.Velammal* points out that one of the co-owners of a well executing repairs to it 
cannot recover contribution from the other co-owner under section 70, where the 

latter as a matter of fact was not enjoying the use of water from the well. In 
Kuppan Chettiar v. Ramaswami Chettiar’, it is recognised that if the circumstances are 
«such that the law imposes on any person any legal or equitable duty to indemnify, 
it will imply on his part a promise to do that which under the circumstances he 
ought to do. The decision in Indo Union Assurance Co. v. Srinizasan? brings out the 

difference between the relationship of master and servant and that of principal 
and agent, namely, that while a principal has only the right to direct dn work 

the agent has to do a master has the further right to direct how the work is to be 

done and in the former case the agent would be entitled tod in the event,of 

the agency being wrongly terminated only if he had been su in his agency. 

Spearic ReLwr.—The decision in Singara Mudah v. Ibrahim Baig’ lays down 

that a contract by the natural guardian of a minor to convey property cannot be 

specifically enforced against a transferee from the minor of such property with 
notice, on the ground that what cannot be specifically enforced against the transferor 
.cannot be enforced against his transferee either. In Siddique W Co. v. Utoomal and 
Assudamal & Co. 1, tue PHvy Council points out that the essential requisite to be 
proved for obtaining the relief of anon of an instrument under section 31 of 
the Specific Relief Act is that it was through a mutual mistake of the parties that 
the instrument in question did not truly express the intention of the parties. Sres 
Meenakshi Mills v. Provincial ' Textile Commissioner, Madras!!, holds that section 45 
.cannot apply to a case where the petitioner who had been by an order of the Textile 
Commissioner given the right to deliver yarn to persons of specified categories 
delivered them to certain others and thereupon the Textile Commissioner seized 
the goods for contravention of the order. 
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Company LAw.—In Krishna v. Indo Union Assurance Co., LAd.1, the Privy Council 
points out that where under its articles of association, a company was empowered 
to n int and in their discretion to remove or suspend managers, secretaries, etc., 

e company had appointed the appellant as secretary in 1939 for five years 
ad in I041 appointed a general manager to which the secretary objected, the 
secretary being only a servant of the company and bound to out the duties 

ed to him cannot in the circumstances of the case object to es pointment 
of the general man In In re Kalyanasundara Goundar?, it is ruled pk where 
on tbe resignation of 4 the liquidators appointed on a voluntary winding up of a 
company, the e name of the company was struck off the register under section 247 (5 
of the Companies Act and later on another person was appointed liquidator 
on his application the company was restored to the register, a by the 
original Dim to submit statement of information required by the official 
liquidator would be an offence and section 177, would apply. In Sankaram 
Nambiar v. Kottayam Bank?, it is held that there is nothing‘ in section 198 to 
indicate that the powers of the Court with regard to the estate of a contributory 
or a debtor can be exercised in a summary proceeding under section 295 and a 
pee under section 235 against a director cannot be continued against his 

eirs after his death during the p 
Civi. PROGEDURE Cops.— The decision in Venkatasubba Rao v. haces Rao*, 
makes it clear that a Hindu widow, with reference to the interest devolving on her 
under the Hindu Women’s Rights to Property Act, would be her husband’s legal 
i rer pent within section 2 (11) of the Civil Procedure Code. Balakotaypa v. 
ses that the doctrine of res judicata applies also to decisions in pro- 

Be whi uomen not suits, as for instance, a proceeding under section 84 (2) of 
the Madras Hindu Religious Endowments Act. Failure by a person to object to 
a prior execution application of which he had notice, in respect of a maintenance 
decree against him, that such decree had become unexecutable co ent on 
resumption of cohabitation subsequent to the decree was held in 
Palaniammal v. Arumugham Chsti® to bring into operation: the bar 
of constructive res judicata. Ramarayudu v. Mamkya' Rao’ points out that 
the general rule is that ar ea to a suit cannot in a subsequent pro- 
ceeding be heard to allege that a decree obtained against him in a former 
litigation was obtained by collusion between himself and the plaintiff. In Sn 
Rajah Kolagiri Madhavarao v. Papayya Rao’, it is held that an appellate decree con- 
firming a decree passed without jurisdiction can have no more validity than the 
‘decree of the first Court and cannot operate as res judicata. In Kuppan Chettiar v. 
Ramaswami Chettiar®, it is decided that the doctrine of res judicata cannot apply where 
the earlier suit tad been decreed in second appeal against a defendant who had 
remained ex parie in the trial Court after a co-defendant had been exonerated, 
and a suit is subsequently brought by such defendant who was compelled to pay 
the decree amount, for indemnity against the exonerated co-defendant.. Ramamam 
v. Basavayya!? makes it clear that in a partition action each defendant sharer is also 
in the position of a hence and where one of the defendants in fact applies for a 
decree in respect o share and the alienees are arrayed as co-defendants, the 
“decision operates as 16s judicata and cannot be reopened in a subsequent suit between 
the particular defendant whose share was the subject of decision and the alienee 
defendants. Appalaraju v. Venkatasubbarao!*! lays down that under section 19 for a 
decree of a foreign Court to be conclusive there should have been a controversy 
‘and an adjudication thereon. In Nemichand Sowcar v. Y. V. Rao1*, it is made clear 
that a decree of a foreign Court against. an absent defendant by consent of the 
plaintiff and the d woe DES without hearing any evidence is not a decree 
given on merits. In Nar Chettiar v. Muthukaruppan Chettiar 1>, it isgrecognised 


I. (1g4b) 1 M.L.J. 79 (P.Q,). 8. (1 

2. 048 2M.L J. 241. 9. (1946) 1 M.L.J. 385 

3. (1 I M.L.J.. 53. IO. (1946) 2 M.L.J. gar 

4- (1946.1 M L.J. 159... - " Ii. (1 1 M.L.J. 86 ' 
à 1946) 1 M.L.]. 200. . : ig, (I 2 M.L.J. 16 i 
. 1948) I M.LJ. 2s 19. (1946) 1 MLL J. gro i 
"ERU 1 M.L.J. ; 


I x THE MADRAS LAW JOURNAL. 17 


that section 16 cannot apply where the immoveable property, the partition of which 
18 sought, is not situate in British India. Galley &Co.v. Appalaswami Naidu! explains that 
under section 90, in suits arising out of contracts the cause of action arises either at 
the place where. the contract was made or where it is to be performed or performance 
completed, or where in performance of the contract any money to which the suit 
relates was expressly or impliedly made payable. Lakshmipathi Naidu v. Mohammad 
Ghani* applies the above principle and holds that a suit for damages for breach of 
contract can be filed at the place where the goods were deliverable or at the place 
where the price was payable. In Vastiram Manmal v. Ramaswami Iyer?, the principle 
is stated that a condition in a contract regarding forum should be strictly construed 
and that the restriction applies to tbe particular proceeding instituted should also 
be shown. -In Krishna Rao v. Gonti Bairagi‘, it is held that a claim of the mortgagors. 
to set off in execution a right to recover damages against the mortgagee decree- 
holder based on his failure to supply funds to the receiver appointed in the action 
for instituting suits for reco of rents due by the mortgagor's tenants, 1s not one 
relating to the execution, dhane or satisfaction of the mortgage decree within 
the meaning of section 47. In Nacharammal v. Veerabpa Chettiar®, it is held that 
as the decree to bo execúted, wbere there has been an appeal, is that of the appellate 
Court of final jurisdiction, the period of 12 years under section 48 bas to be computed 
yen from the date of such appellate decree. In the case of partition decrees it is 
laid down by Venkataraya Goundan v. Mallappa Goundan® that though the decree may 
be engrossed on stamp paper on a later date, the date of the decree for the purposes. 
of a pe the period of limitation for execution has to be construed as that of 
the date of the judgment. Venkata Lingama JNayanim v. Venkata Narasimha 
Rayamim" decides that resistance to execution on Mo d ue however ill- 
founded, could not amount to preventing execution by within the meaning 
of section 48 (2) (a). Yn Venkatasteam v. Tata Reddi’, it is laid down that where the 
sons of the maker of a promissory note are sued on the note after the death of their 
father the Court can pass a decree against them so as to render them liable not only 
to the extent of their father’s separate property but also to the extent of his share 
in the joint family property in their hands. Governor-General tn Council v. Kriskna- 
swami Pillai? shows that the provision regarding notice in section 80 is express and 
explicit and admits of no implications or exceptions and imposes a statutory and 
unqualified obligation on the Court. Where, after a railway company had been 
taken over by the Government, a suit was instituted against the company for reco 
of damages and subsequently leave was sought to amend the plaint and add 
the Governor-General as a second defendant, it was held in Governor-Gensral of India 
ii dosage tn Shenoy19 that the suit was not maintainable without notice being 
on the Governor-General in Council under section 80. The interesting 
point is decided in Chem Abbheong v. Packiri Mahomed Rowther!! that an enemy army 
in temporary occupation of a foreign country cannot be said to be the government 
of that country so as to make a person residing in such country an alien enemy 
who is prohibited by section 83 from suing in British Indian Courts. In Jatnambu- 
kann v. Ruikr Pillai1t, it is held that where a temple as well as its. 
property are in British India no relief in respect of the property can be obtained 
except from the British Indian Courts. Pakana anakan v. Nagoji Rao!* holds. 
that where the effect of an order.is to prevent an enquiry into the merits such an 
order would -come within section 105. Petkhu Reddiar v. Rajamba Ammal!* rules. 
that where a suit by the wife of the alienor to have alienations 
made by her husband in favour of different persons set aside on .the 
ground of her .husband having been insane at those times was decreed, 
the -- cause --of -action-- against -all.the. aliences. -being common, _a certificate 
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under section 110 can issue if the valuation of the suit taken as a whole on the date 
of the plaint was above Rs. 10,000. A Full Bench decides in Gangadhara Ayyar v.. 
Subramania Sastrigal* that where the decree of the High Court was ont of variation 
in so far as it had given the plaintiff four more items than had been decreed in the 
lower Court on a cross-objection preferred by him in the defendant's appeal, and 
the defendant wished to appeal in regard to all the items whose value was above 
Rs. 10,000 a certificate can be claimed. In Lakshmanan Chettiar v. Thangam?, 
it i3 pointed out that the value of the subject-matter in dispute in an appeal to the 
Privy Council in a partition suit must be taken to be the value of the 4 in the 
joint family dde in respect of which the appellant is claiming. An important 
practice point 1s elucidated in Srinivasa Varadachariar v. .Manavala. Mahamunigal 
Temple? that where a small cause suit is tried as an original suit not.by mistake 
or wrong numbering but after the parties have joined issue and a finding is given 
that it should be tried as an original suit and there was an ape wherein no. 
question of jurisdiction was raised at all, it is not open to the, plaintiff to contend 
in revision that the appellate Court had no jurisdiction. In Subramama Vadiar v. 
Sreenivasa Vadiar*, it is held that O.1, r. 8 pre-supposes the existence of a right of suit 
in the plaintiff who instituted the suit and the grant of leave to a person not really 
interested may be recalled at a later s in the suit or in appeal. In Mahalakshmamma 
v. Kasina Mallayya®, it is laid down that where failure to sue in a representative 
capacity was due to a bona fide mistake the appellate Court can grant the necessary. 
leave. Mooka Pillai v. Valavanda Pillai decides that the provisions of O. 1, rule 8 
apply to appeals as well as suits. Kxmaraswamiah v. Krishna Reddi” emphasises that 
‘O. 7, r. 12 requires the Court to pass an order when it rejects the plaint, always 
giving reasons for doing so. In Aunhikrishna Reddi v. Ramaraju® it 18 pointed out 
that where an order on a petition filed under O. 9, r. 9 was passed without notice 
being issued to-the opposite party the order is not one properly made under that 
rovision. Samankatha Nadar v. James? holds that it is a well-settled rule of law in 
adras that a minor is not bound by a decree which has been passed against him 

as the result of gross negligence of his guardian in the conduct of his suit and the 
same principle will apply to a case where a mother sues on behalf of her minor son 
and by her gross negligence allows the suit to be dismissed for default. An important 
prattice point is dealt with in Raghava Mannadiar v. Theyunni Mannadiar!*. It is cx- 
lained that where the plaintiff asked for the establishment of his right to a share in 
lands. what is appurtenant to it, namely, a right to account need not be separately 
asked for and the absence of such prayer in a partition suit is no bar to the award 
of mesne profits and O. 20, r. 12 applies kn a bare suit for possession. Atcheyya 
v. Appalaraju! seems to sound a somewhat different note. It points out that O. 20, 
r. I2 as amended in Madras in 1911 and 1941 does not say that, when there was 
no-claim for future mesne profits in a-suit to recover possession of land and the 
_decree therefore did not award any, still the Court can, on an application proceed 
to ascertain such mesne profits and pass a final decree. It further holds 
-that where the preliminary decree awards no future mesne profits there 
can be no final decree awarding the same. In Official Receiver of Ramnad 
v. Muthiah  QCheitiar!*, it is held that O. 21, r. 16 only applies to 
decrees passed by Courts to which the Civil Procedure Code applies 
and that after the separation of Burma from India in 1937 the decree of the 
Rangoon High Court becomes a decree of a foreign Court, and consequently 
‘QO. 21, r. 16 cannot apply. Ghellamma v. Ramakrishna Rao!! explains that under 
-O. 21, r. 72 when the decree-holder purchases without permission, the Court may, 
if it thinks fit, set aside the sale but is not obliged to do so and hence even if leave 
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to bid obtained by the déeree-holder before.the first sale could not endure for the 
resale the purchase need not necessarily.be set aside.. Another interesting matter 
is elucidated in Kalidasa Chetty v..Siddha Chetty! which lays.down that the respon 
sibility for paying the correct amount into Court as required by O. a1, r. 89 lies 
with the payer wits wishes to have the.saleset aside and not with the clerk who 
receives the lodgment schedule. In Swaminatha Iyer v. Krishnagwami Iyer’, it is 
recognised that though attachment is a-necessary preliminary to a judicial sale, 
a sale without attachment is‘not a nullity but omission to attach is a material irregu- 
larity which renders the sale liable to be set aside under O. 21, r. go if substantial 
injury is proved. Abdul Razack Rowther v. Mahomed Hanif Sahib? emphasises that the 
terms of O 323,-r. 1 (2) themselves make it clear that the Court must state either . 
what the defect is or what are the other sufficient grounds which have moved it 
to did andis to withdraw the suit with liberty to institute a fresh suit and 
hence failure to state them will amount to a material-irregularity in exercising 
Jurisdiction. In Palamappa Chettiar v. Narayanan Chettiar‘, it is held that the issuing of 
a commission to examine a witness is a matter of discretion for the Clourt in the 
circumstances ofeach particular case and amongst such ‘circumstances must be 
included the question whether that evidence cannot be adduced save through the 
poa witness concerned. Chhabba Lal v. Kalli Lal’ is a pronouncement of the 
ivy Council that O: 32, r. 7 is imperative, that its terms must be strictly adhered 
to and that the rule applies to an agreement to refer matters in dispute to arbitration. 
Venkaiastoami Naicker v. Balakrishna Naicker®-holds that where a minor’s suit for 
partition after setting aside certain alienations was after the passing of a preliminary 
decree compromised out of Court without leave of Court being taken, such com- 
promise is voidable by the minor hei all the parties. Apropos of the p ns 
of leave, itis observed in-Rajeswara Rao v. Satyanarayana" that'it is difficult to ho 
that the guardian: must obtain the Court's consent before the agreement to com- 
promise is reached and all that is needed is that he must obtain such consent before 
the compromise'is concluded, i.«., when it is made a decree of Court. Sarraju v. 
Venkataraju* holds that a decree passed in a maintenance suit is a final decree which 
entitles the docree-holder -to proceed directly in execution should the judgment- 
debtor fail to pay and- O. 94, r. 5 has no application. In Panchapagesa Atyar v. 
Rajamani Aiyar*, it is pointed out that as regards sales in contravention of O. 94, 
r. I4 itis now settled that such a sale is not void-but only voidable either by appli- 
cation or by suit where the latter is permissible, by tbe party affected within one 
year. Narappa v. Chinnareppa!? holds that where an Mure cun given by the plaintiff 
in obtaining an interim injunction was broken-by him it does not matter whether 
the aerem e. is regarded as-an injunction issued by the Court or as a part of the 
interim injunction issued inst the defendant and in.either view it would. be an 
SEE the breach of whi is punishable under O. gg, r. 2 (3). In Subbamma v. 
adhavarao!, itis held that an order -dismissing an appeal ix limine under O. 41, 
r. II has precisely the same effect as an order dismissing the appeal after notice 
under r. 32 and an application for amendment of the decree must be made only 
to the Qourt which dismissed the appeal. ` =- . . . 
REGISTRATION.—In Yanadamma v. Venkateswarlu1?, itis held that where the award. 
of an arbitrator in a dispute between the parties regarding the quantum of property 
and the terms on which it should be assigned in lieu of maintenance claims Han 
only. the p bei ut in ion and enjoying a certain property but did not 
o te ai een um end the right to have a conveyance executed later on was 
specified, the award stood on no higher footing than an agreement to transfer 
in future and did not require to be registered. An important decision is that in 
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Varadaraja Atyar v. Katlasam Atyar* which holds that the mistake of the regi 
officer in entering a charge in a wrong book could not render the registration 
invalid and the transaction would be binding provided it did net injure innocen 
third parties. ] ' 
STAMP Law.—In Sethuraman Chethar v. Ramanathan Chetitar®, it is held that 
sections 31 and ga of the Stamp Act do not form one integrated procedure for 
adjudication as to stamps and the time limit referred to in the proviso to section 32 
does not govern RE under section 31 and the Collector has jurisdiction 
to adjudicate as to the proper stamp duty payable although the document was not 
presented within one month of its execution. Chidambaram Chethiyar v. Meyyappan 
Ambalam* holds that section 94 only relates to the stamping of original documents 
and the fact that the document filed in Court before the trial was destroyed by 
the action of a mob will not put the plaintiff in a better position. A notable rulin 
regarding section 35 is that in Ram Rattan v. Parmanand* which decides that a apeg 
memoranda containing details ofa partition could not be used to corroborate the 
oral evidence for determining the factum of partition, that the words “for any 
purpose.” in section 35 should be given their full and natural meaning and the 
documents could not be admitted in evidence for any collateral purpose even. 


Courr-Fres.—In Ramanathan Chettiar v. Ramanathan Chetitar®, it is pointed out 
that while it is true that where the allegation was that a document was sham and 
. nominal and had not effected a transfer of property the document could be ignored 
and a declaration of title asked for without setting aside the deed, in cases where 
a person who was himself a party to the document asks for a declaration in respect 
of the document, the relief prayed for should be cancellation and not a mere decla- 
ration in Quad of it and court-fee should be paid under section 7, clause (iA) 
of the Court-Fees Act. Kalianna Gounder v. Balasubramamtam® decides that members 
of a joint Hindu family out of possession may ignore a voidable deed and seek to 
recover possession of their shares and hence the asking for a declaration in ect 
of such a transaction is in effect one for possession to which section 7 (v) applies. 
Raja K.F.V. Naidu, In re’, holds that a suit for a declaration-of platz tif customary 
rights to graze cattle, cut wood, etc., free of charges from a forest belonging to the 
defendant with a prayer for injunction, not being for a relief involvi oasession 
of land will not be affected by the Madras amendment to times E (c) and 
court-fee will have to be paid under section 7 (20) (e). In Kuppuswami Pillai v. Taj 
Fraksha Thaikkal Estate, itis held that where the ivaram interest in certain inam 
lands is the subject of dispute and the net profits of the land have to be ascertained 
for purposes of section 7 (0) (c) the rent or melvaram admittedly payable on the 
Pen es the landholder sho be deducted from the gross income.  Venkatasubba 
Reddy v. Ramadoss Reddy? points out that though it is true that when the court-fee 
er dn been accepted the Court may be deemed to have decided that the fee 
paid was correct within the meaning of section 12 though no specific order ta that 
effect has been passed, yet in a case which is still pending the acceptance by a 
ministerial officer of the court-fee paid or the registration of the case without 
objection cannot be deemed to be a final decision of the question of the fee to be 
paid. Hence in spite of a suit being registered and numbered it is open to the 
Court to decide the question of court-fec as an issue in the suit itself and the mere 
fact that some arguments on court-fee were heard before the suit was registered 
will not amount to a decision that the fee paid is correct. In Ponnuseami Chettiar 
v. Mariabpa Pannady'°, the court-fee payable in a suit for declaration of the ee 
of a document alleged to be fo in regard to one of the sheets was consid 
and it was ruled that the suit need not be stamped as for cancellation of a document 
and that the plaintiff was entitled to pay court-fee under Article 17-A. 


t 
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LIMITATION. —In Ramkotayya v. Sestharamaswamit, it is decided that section 5 
of the Limitation Act is inapplicable to a case of an application for a final decree 
under O. 34, r. 5, Civil Procedure Code, and the Court has no power to condone 
the delay ın filing such an application. Venkataramayya v. Venkatasubbayya? points - 
out that inasmuch as in section 25-À of Madras Ac. 1V of 1938 though a right of 
appeal is given no period of limitation different from th.t prescribed by the first 
schedule to the Limitation Act is indicated, the provisions of section 29 (2) of the 
Limitation Áct cannot operate so as to preclude the applicability ot section 5. 
In Nagabhushanayya v. Kotayya?, it is held that'where an order of a magistrate 
under section 145 (6), Criminal Procedure Code, is not modified by the High Court 
in revision, it becomes the final order within the meaning of Article 47. Venugopal 
and Brother v. Gopala Chettiar“ holds that where there was an attachment before 
judgment of a sewing machine and vital parts thereof having diasppeared while 
in the custody of the sureties the owner declined to take delivery ot the machine 
on the raising of the attachment, and sued for the return cf the machine in the 
condition in which it criginally was, limitation should be computed under Article 
48 or 49 and not under Article 29. Nagayya v. Penukondq Co-:perative Town Bank, 
Lid.?, decides that a claim by an auction purchaser for return of the purchase 
money where the sale had been set aside on the ground of mistake is governed by 
Article 96.  Aaranamurthi Thevar v. Ramanatha Thever® holds that Article 62 is in- 

applicable to a claim founded on an equitable basis and therefore a claim against 
‘ one alleged to be a benamidar in respect of moneys received and held by him being 
an equitable one will fall under Article 120. p Offi ial Receiver of South Arcot v. 
Alagappa Chettiar’, it is held that a suit by the Official Receiver to have a mortgage 
executed by the insolvent declared as sham and nominal is governed by Article 120 
and the same article will apply even if in such a suit an alternative claim is made 
under section 53, Transfer of „Property Act. Venkat Rao v. Satharaju® holds that 
where a decree 1s amended and the same is in regard to an arithmetical error and 
1s not the reason for the grievance against the decree, limitation will start from the 
date of the original decree itself; but if the grievance is by reason of th: amendment 
the time for the appeal would run from the date of the amended decree. In Gutti 
Nukamma v. Mansa Bansayya*, it is held that where a decree in a suit filed in forma 
pauperis contained a direction to pay court-fee to government and execution appli- 
cations were filed by the latter put were not proceeded with and thereafter the 
decree-holder applied for execution the applicat ons filed by government will enure 
for the decree-holder's benefit for purposes of ^ icle 182. - 


~ 


SUMMARY OF ENGLISH CASES, 


‘Smapson, In re: Fowrzn v. Tay, (1946) 1 Ch. 299. 

Will—Bequest for charity—Bequest to vicar of named church for work in the parish 
— Validity. 
A gift to a vicar of a named church for his work in thè parish means that 


it is to be used for the purposes of such part of his work (viz., functions connetted 
with the cure of souls ın the particular district) as lies within the parish. Such 
work is sufficiently definite and charitable, and a gift for such work is valid. 


Surrg's EsrATES, LTD. o. BOLLAND, (1946) 2 AILE.R. 284 (K.B.D.). 


Incoms-tax—Computation of assessable profits of business—Lxpenses it gahon— 
When deductible. ` À . diui: 
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Out of the profits of a company remuneration paid to an employee was allowed 
to be deducted only to some extent and the company had to carry the matter on 
appeal as the same question would arise in future years and if they did not get the 
remuneration ascertained they could not pay any higher amount to the employee 
who may therefore leave them. 

Held, the enses of the litigation was an allowable expenditure in com- 
puting profits of the business. An enditure for retaining somebody who is 
vital to the business is an expenditure which is incurred for the purpose of earning 
profits. l 





MEAGHER v. MEAOHER, (1945) 2 All.E.R. 307 (G.A.J). . 

Divorce—Past cruelty on the part of husband—Ground for divorce. 

It caniot be said taat Courts will only intervene to protect ths parties to a 
divorce suit from what they expect to happen. A divorce can be granted on the 
ground of cruelty already suffered by the petitioner. Where a wife who is given 
an unreasonable order by her husband djsobeys it and the husband then violently 
assaults her, courts will intervene and grant a decree for divorce. 

Qyare.— Whether, and to, what extent, provocation amounts to a defence 


against a charge of cruelty... 


R. v. Wiaxs, (1946) 2 All. E.R. 529 (C.C.A.). 

Crimes—Offence under statutes which have since expired —Liabiliy to conviction after 
expiry of statute. 

Interpretation of statutes—Solution difficult—If can be doubtful, the benefit of which is 
to go to the subject. 

Sub-section (3) of section 11 of Emergency Powers (Defence) Act, 1939, 
provided that the expiry of the Act shall not atfect the operation thereof as respects 
things previously don: or omittel to be done. There is nothing unreasonable 
in & person being punished for a breach of the law which was in existence at the 
time he offended, though Parliament had put an end to it by the time the prose- 

-cution was launched. It cannot be sail that there is any ambiguity or doubt 
which should be resolved infavour of the subject and against the Legislature. 
Though a problem may prove difficult, it by no means follows that the result is either 
doubtful or ambiguous. Courts and juries exist for the purpose of among other 
things of solving difficulties both of law and of fact and it cannot be said, that, if 
the solution is difficult the result must be doubtful. 


HousgHoLD MAGHINES, LTD. v. Cosuos EXPORTERS, LTD., (1946) 2 AILE.R. 
622 (K.B.D.). l < 

Sale of goods—Contract for—Fatlure to deliver—Damages—Chain contracts —Practice. 
—Indemnity as to futurs claims against buyer from their own bupers—Declatation. 
. . Whether or not there has been a repudiation of a contract for: sale of goods, 
depends on the facts of each case. l 

Where the buyers say “‘ you have not delivered, and we are, therefore, not 
going to pay on the nail” it does not constitute a repudiation by the buyers of the 
contract. à 

Where the buyers to the knowledge of'the sellers were buying with a view to 
resale, the disappointel purchaser is entitled to recover loss of profits which he 
would have made by the resale. Where there is no market in which similar goods 

» can be obtained, the Court allowed 10 per cent. over the contract price of the goods 

‘contracted for. 

A declaration of indemnity was also given in favour of the buyer in respect of 
any future claim for damages for b of contract which may be adjudged 
by a Court of law in respect of re-sales to third persons. > 
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LEGAL PROFESSION IN ANCIENT INDIA 
By 
PILGRIM. 


It has sometimes been remarked that in the history of ancient India, there are 
no glimpses even, of the existence of the legal profession. While it may be true 
that advocacy as now understood was probably not known in ancient India it would, 
however, be incorrect to assume that law as a profession was altogether unknown 
to the dharma-sastra writers. The Mrichchakatika—a composition of the grd 
century Á.D.—-contains an interesting description of an ancient trial. Though it 
mentions that the Judge is assisted at the trial by various persons including a 
or scribe who writes down the charges and the evidence, and that the audience ma 
ta^e an active part in the proceedings, there is no reference to any lawyer as su 
having a place at the trial. This becomes intelligible if the background in which 
an ancient court functioned and justice was administered is clearly borne in mind. 
In early Hindu literature as well as in social life the concept of law was expressed 
by the term ““ dharma.” The law-givers regarded “ dharma ” as derived from 
loka dharana. ‘The Taittiriya Samhita remarks : Tay fane smd: WRIBT; It is called 


“ dharma " because it sustains the people. The Mahabharata too conveys the same 
idea when it observed : 
AROTGA KANE: Wu SW STU: | 


TIO g ws gd sm | 
The King was not above the law but had to administer it. Transgression would 
draw on him punishment. In the Manu Smriti it is said : ‘ It Visser arto 
down the King who swerves from his duty together with his relatives,” 1 util 
lays down a similar principle in the Arthasastra and states that the Court could 
. Punish even the King as the latter could punish the subject. 


TUNA SANT KERNO | 
Tea aeda a maafa: || 


It was therefore vital that in the administration of justice there should be no flaw or 
miscarriage. To ensure this the early texts provide that in the sabha— which was 
the most important body that administered justice in early times—the King should 
do his work surrounded by Brahmins, Ministers, etc. 


ae Rega] mmu vius: | 

nengahi Ria: wre ema | 
“A King desirous ofinvestigating law cases must enter his Court of justice preserving 
a dignified demeanour together with Brahmanas and with experienced councillors.” 
The Brahmins were to be associated, for, the administration of justice was part of 


1, VII, 98. 2. Manu VIL, 1. 
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the moral order to be maintained which was to be according to the Vedas. And 
the Brahmins alone had the requisite vedic knowledge. Whatever may have been 
the practice in the vedic period itself, during the sutra pericd at any rate, the only 
community associated with justice was the Brahmin. This is tcrre cut ty an 
observation of Gautama : at BIS Sama Ua agaa AAT: | 

“There are in the world two dedicated to the upholding of morals, the King and 
the learned Brahmin."! In course of time the King’s place in the Court was taken 
bythe mfg% — orthejudge, who was a Brahmin.* The function of the Brahmins 
present in Court is particularly pointed out by a text of Gautarra, namely, that 
he was to interrogate the witnesses : TM SITENTBI ATEN ST TEMA: | 


In fact any Brahmin learned in the law could assist the Court whether appointed or 
unappointed. It was the belief that one who practises the law speaks with a blessed 
voice. Narada states : l 
~ - m~ ~ aT - m~ | 
| | . & NT p ga u: SATANG || 
But unless one knew the dharma one cannot practise, in the absence of an appoint- 
ment. This is clear from a text of Narada that in a litigation one who has no 
appointed position should say nothing and he who has such a position should speak 
without bias.° 
Ro oe ATA GT TE SUNT SUNT | 
THA gp TATA Ta: || 
One versed in law and attending the Court is enjoined if occasion arises to give his 


opinion-to prevent a perversion of justice, for to preserve silence under the circum- 
stances would be to commit a sin. Manu has said? : 


TATI + SESS TAA aT WW | 

OTT ATL IT AT AAT PATET || 
The non-mention in the Mrichchakatika of the lawyer has in the circumstances no 
significance. E 
That persons versed in the law and attending Court could derive remuneration: 
for the services rendered is clear from a text of Manu’ : l 

Sa: qu a OTT: SEDIS G | 

qaa AT STAN AS TT || 
“ Three suffer for the sake of others, witnesses, a surety and judges ; but four enrich 
themselves, a Brahmana, a money-lender, a merchant and a king.” The enrichment 
ofthe THW: or Brahmin can only be by his receiving remuneration for the assistance 


that he afforded. “It would thus seem that though confined to the Brahmins, Iaw 
as a profession had come into vogue during the time of the Manu Dharmasastra. 


This view receives some support from the sastraic provisions in regard to self 


acquired property. That vidyadhana may be retained by the acquirer and not 
shared is recognised by Gautama’, who says: SAISTA AÀ Ta: BA A TEN | 





Gautama, XI, 19. . See also Asahaya on Narada II, 1,9. 
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** a learned one may not, if he likes, give his self-acquisition to the unlearned ones." 
The acquisition through vidya of a Brahmin can only be by way of payments or 
honoraria or prizes obtained through a display of talents in debates, forensic contests, 
ctc. his is borne out by a text of Katyayana!, which says : “What is gained by 
proving superior in learning after a prize has been offered must be considered as 
acquired through learning and is not included in partition among co-heirs. What 
has been obtained from a pupil or by officiating as a priest or for answering a question 
or for determining a point in dispute or for the display of knowledge or by success 
in disputation or for reciting the vedas with transcendent ability, the sages have 
declared to be the gains of learning and not subject to partition. What is gained 
through skill by winning from another a stake at play, Brihaspati ordains as gains of 
learning notliable to partition. Whatis obtained by the boast oflearning, whatis — 
received from a pupilor for the performance of a sacrifice, Bhrigu calls the acquisition 
of science. The same rule likewise prevails in regard to artists and in regard to 
what has been gained in excess of the prescribed hire. -What has been gained by 
superiority in learning and what has been acquired.in a sacrifice or from a pupil, 
sages have declared to be the acquisitions of science. What is otherwise i 
is the joint property.” The Smriti Chandrika explains “ success in dispute ” in 
the above context as getting the better of another “ in an ostentatious and argumen- 
tative discussion.” The Dayakrama Sangraha gives a similar interpretation. - 
Mr. Javaswal finds confirmation of the existence of professional lawyers at the time 
of the Manu Smriti in the reference to “dhammapanikkas” or traders in law, in the 
Milinda Panho, where they are described as persons “ who according to the spirit 
and according to the letter, according to justice and according to reason, according 
to logic and by illustrations explain and re-explain, argue and re-argue.” 3 Mr. 
Jayaswal also mentions in this connection the case of Sridhara v. Mahidhara set out 
in Asahava's commentary on Narada I, 6.* In that case the question at issue 
was whether a great-grandson would be liable to repay a debt incurred by his great- 
grandfather. OneSridhara had lent money to a trader Mahidhara with a stipulation 
for payment of interest at 2 per cent. per mensem. Shortlv after the incurring of 
the loan the debtor died leaving a great-grandson Mahidhara, who denied his 
liability to pay. In the action that ensued in the Courts at Pataliputra, one Smarta 
15 stated as appearing for the defendant but as being eventually confuted 
by Smarta Sekhara. The later works of Hindu jurists place the matter of the 
existence of a legal profession in ancient India beyond doubt. The Sukra Niti, in 


particular, affords a flood of light. The engagement ofa mA or proxy to 
conduct and argue a case is specifically provided for” : 

AAA WATARA T | 

TAAA ASH: AA: TATANG || 
“ A plaintiff or a defendant who is unacquainted with legal practice and who is ^ 
overburdened with other work may employ an experienced substitute or proxy." 
The person so appointed lath may make a claim or make a defence.* .One 


knowing dharma and vyavahara alone should be employed.” One not employed 
cannot speak and is liable to be punished? : : 


WD TA für qur eRe | 
TA «uen: ENGGAN fnr di 





I. ited in Smriti Chandrika (Setlur's A^ 4. Ibid., Vol. XXXIII, pp. 49-44. 
Complete Collection of Hindu Law Books on z. Sukra Niti IV, 5, 108. 
Inheritance, I, 245-245). : - 6. Ibid., IV, 5, 109. 
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The acts of the advocate will be binding on the principal. "ft is stated! : 
a ika aed Prarie: KANTI, | 
» ` e a € rm 
. .' TAAR ga yana [E up emm It | 

** Where any one causes anything to be.done by any one appointed by him, such act 
is regarded as being done by him (the appointer) and it must be regarded as binding 
on him." The appointer will not be bound where the acts done by the lawyer are 


prejudicial to him.* As to the remuneration, rules are prescribed. It is to be 
1/16, 1/20, 1/40, 1/80 or 1/160 of the value of the dispute. The Sukra Niti 
states? : 


farre ut fram MERTA | 
: feat eui at WI p Gef || 
The fee will be computed at reduced rates proportionately as the value of the suit 


increases. If a number of lawyers are engaged then the fee is to be regulated by 
special engagements. It is stated‘: 


aa Rear AM Wim uer | 
ae agai eee qeu TTL || 


“ The fee must be lessened proportionately to the amount of dispute being te 
Where there are many Niyogis their fee ought to be otherwise specially oe 
Punishment is provided for tte lawyer who misbehaves with reference to the case 
which he is engaged to conduct either by taking a bribe of through avarice. Gf: 


- SAMAN sped «ow fru || 


“ A Niyogi receiving fee otherwise (than according to rule) shall be punished.” 
The foregoing authorities make it fairly clear that advocacy as a profession was 
known even during relatively early times under the sovereignty of Hindu 





I. Sukra Nit IV, 5, III. ` 4. Ibid., IV, 5, 113. 
2. Dada IL I, 2: Sukra Niti, IV, 5, a3. 5. Ibid., IV, 5, 114. 
g. IV, Bo 119. 
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AN INQUIRY INTO THE SOURCE AND AUTHORSHIP OF THE MANU 
l SMRITI. Wee a l l 


- Scholars have, in the past, in their investigations into the origin and date of the 
Manu smriti, generally started from Apane and landmarks set up on this side of 
the Christian “ra and tried to c smriti into the past in the light of linguistic 
and li evidence afforded and sidelights thrown by other Sanskrit works of a 
later peri A serious handicap under which they all labourel was that, in India 
unlike in other countries and civilisations of the past, there has been no regular or 
continuous record in the form of inscriptions, monoliths, tablets or other monuments 
of ancient institutions and their development. Historical and archaeological 
researches of recent times siggest that a different method of approach may yield 
result of à more satisfactory character in regard to questions like the source and 
authorship of the dharmasastra of Manu. Excavations in India and elsew*ere have 
revealed the existence of considerable similarities between the code of Manu on 
the one sid» and the codes of Hammurabi and Assyrii on the other, in regard to the 

njunc ions concerning the social and business aspects of life. ‘There seems to exist 
a measure of parallelism between t“ese codes suggesting a possible common 
origin. As has often been said “light seeking light doth light bf light beguile’’. 
An attempt is made in the following pages to give a brief review of the theories pro- 
pounded by eminent scholars and pioneers, like Buhler, Jayaswal and Mahamaho- 
padhyaya P. V. Kane in regard to the Manu smriti and to mention certain other 
considerations which seem to throw further light on the matter. 


The Manava Dharmasastra is thé most esteemed and illustrious of all the 
works of that class. No name is mentioned by the Hindu lawgivers so often or with 
so much veneration as that of Manu. It is therefore somewhat surprising that 
not much information is to be found enabling us to trace the s urce of the smriti 
or to identify its author. The version that is now extant has teen the subject of a 

‘large number of commentaries. The most prominent among them are the Manu- 


bhashya (wqareq) of Medhatithi, the Manutika (wadtet) of Govindaraja, 
the Manvarthavivriti (makfa) of Sarvajnanarayana, the Manvartha- 
znuktavali (madga) of Kulluka, the Manvarthachandrika (haptafaer) 
of Raghavananda and the Manuvyakhyana (#dedhedld) of Nandana. 


Manu's name goes back to the vedic times. Three Manus are spoken of— 
"Manu Vaivasvata, Manu Apsava, and Manu Samwarana. Divine as well as 
human attributes are said to characterise Manu. The Rig Veda mentions him 
along with-other sages!- Reference is made to “father Manu”?. He is said to be 
the progenitor of the “ pancha janas."3 At one place there is a reference to him 

- s y PN ER TP 


. I, 80, 16 ; I, 112, 16. 


ET px g. IIL 24 3;. Gf, Tait. Sam. I, 5, 1, 9; 
218016; L i162; IL 33 18. 1,5617 IIl, 
: 


4, 9, 7 ; Set. Brah., XIII, 4, 3, g. 
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. asa king!. In the Yajur Veda he is invoked at sacrifices as Prajapatif. He is also 
stated to have ‘invented sacrificial rites?. The Atharvana Veda, the Brahmanas- 
and the Nirukta allude to his being born to Vivasvat by Saranyu‘. He is at another 
place mentioned as the son of the self-existent Brahman*. He is also regarded as a 
deity*. In the Valakhilya he is mentioned as the son of Samwarana”. The 
,"Batapatha Brahmana refers to his following the customs of men*. Whoever and 

^ whatever he was, that he was looked upon as a guide and law-giver even during 
the vedic times is clear. One of the prayers in the Rig Veda is that the votary- 
should not be led away from the path of Manu— 


2. 8p aca: Sarai qi ag quas]! "— 


Reference is also made to Manu dividing his property among his sons— 
Gp YAN aa Ad 01^. The extant Manu smriti also attributes to Manu 


human as well as divine characteristics and mentions him as the first promulgator 
oflaws. Heis described as the son of Brahman!!, as a king who through humility 
achieved so ty13, and as a law-giver!*. Mention i is made of six other Manus, 

. descendants of u Svayambhuva!* and their names are mentioned!*. The: 
same characteristics are attributed to Manu by the commentators as well. While 
Kulluka calls Manu an incarnation of the Supreme Soul, Govindaraja speaks of 


him as a maharishi (nafi) and Medhatithi describes him as an individual 
perfect in the study of many branches of the Vedas, etc. agaa afd vasa. 


Thus right from the Vedic period there has been a halo around Manu but his 
personality has remained altogether baffling. 


Another notable feature is that Manu's teachings have always been regarded: 
as authoritative and paramount. According to the Vedas whatever Manu said 


was like medicine—wX fe a ngaua | (Tait. Sam. II, 2, ro, 2) ; 


qq TAAT TANNA Wasa | (Tand. Brah. XXIII, 16, 7; Gf. Kathaka XI, 5, 


-and Mait. Sam. I. 1, 5.) The same primacy is recognised by Parasara! €, though in 
„ espect of Kritayuga only— 


gà g Waa: Ata: Barat Maat: SISU | 
gr gan: St TUT: T: di 
"Brihaspat, a much later law-giver, is equally clear on the matter?7— "S 
^. Arga mene g ager | | Lis 
-., atata oed: ST aT TTT |j AM 


The tradition has been consistently kept up and cannot therefore be Lightly di 
niissed." The very unanimity in the matter would t that at some time there- 

existed such a promulgator of dharma. But who he is has mainly remained a 
"matter for con youe As already mentioned, the Vedas refer to e Manus and. 


- 





Katyayana’s Sarvanukramani of the Rig. Veda attributes five suktas to Manu. 
r Rig Veda, I rio ind, it he p WL, 1. Bisse. ts uae 
g, 3 and also to Ait. ET l De a 
Yama, Varona and co tae: Tali. Sam, III, 1 Ait. Brah., V 
g. AER TA, conu ^ II Manu, 1 933 ; et "e 
Mait. Sam., IT 7, ra. Iid, VO, 42 


2 Thid., L, 102 ; L 119 ; II, y. : KM 
3, 2,1; V, vt IO, 14. lb, I, 61. a gt 
4. Ath. V Sais sana, em, I que not moe 
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-Vaivasvata, and but a- few, verses to each, Manu Apsava and Manu Samvarana. 
The vedic tradition however is that the rules of dharma were propounded by Manu 
Svaymbhuva!. The-extant version of the Manu- smriti maintains that tradition. 
In other works there are references to a Manu Prachetasa; and Vriddha Manu 


and Brihan Manu. In the circumstances, the reference to Manu in Ramachandra v. 


Vinayek®; as “ the ancient sage whose identity is lost in he mist of ages but whose 
word is regarded as divine ” seem to-correctly sum up the position. : 
Various theories have been propounded as to the source of the present version 
of the Manusmriti. According to Muller it is a recast and versification of the 
‘dharmasutra of the Manava charana. He observed: “There can be no doubt, 
however, that all the genuine dharmasastras which-wé possess now are without 
exception nothing but more modern texts of earlier sutra works on kula-dharmas 
belonging origi: ally to certain vedic charznas.”* Buhler was drawn to this 
theory mainly because ““it substituted a rational theory of historical development 
for the fantastic fables of the Hindu tradition and for the hopeless uncertainty which 
characterised the earlier tions of European scholars concerning the origin 
of the so called Indian codes of law.” * Buhler developed Max Muller’s theory and 
suggested that the composition of the Manu smriti was due to the establishment of 
special law schools which were independent of any particular sakha of the vedas 
and which supplanted the vedic charanas ss far as the teaching of dharma was 
concerned’. According to him the Manu smriti is “a conglomerate of the Manava 
dharmasutra and of ee EY and the conversion was effected Letween 
200 B.C. and 200 A.D’. . Jolly also agrees with the view that the Manava 
dharmasastra originated from an earlier Manava dbarmasutra?. r 


Jayaswal has put forward the view that the Manu smriti was the work ofa histori- 
cal person, composed between 150 B.C. and 100 A.D. during the days of the Sunga 
empire’, to mark the triumph of Brahminism cver Buddhism and other non- 
orihodos forces and that the name Manu was adopted asa symbol of conservatism 
and not because. he was the real author!9. He has further suggested that the smriti 
was composed to supplant the civil and criminal laws of the country which were 
to be found in the Arthasastras!! and that in the. Manava dharmasastra for the 
first time the dharmasastra invaded and appropridted the province of the artha law 
making the latter an appanage to its own system!*. Jayaswal denies the existence 
of any Manava dharmasutra and suggests that the true source of Manu's code is 
to be sought in the Arthasastra?’. Ew | f 

Mr. Kane has propounded another view. According to this learned scholar ; 

* Long before the fourth century B.C. there was a. work on dharmasastra com- 

by or attributed to Svayambhuva Manu. This work was most probably 

in verse. There was also another work ‘on. rajadharma attributed to Prachetasa 

Manu which was also prior to the fourth century B.C. It is not unlikely that 

instead of there being two works there was one comprehensive work jama par ban 

rules on dharma as well as politics . This work was the original kernel of the 
Manu smriti.’’** dbi : ° 


The internal evidente afforded by the extant Manu smriti makes-it clear that 


its author. was not the first law-giver. For one-thing-it contains a number ofrefe- ` 


rences to the views of other law-givers. In, discussing the degree of respect to be 
accorded to the father and the respectively the existence of the two views 
i» mentioned 15. On the question of the forms of marriages permissible to the svetal 
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castes three views are alluded to, the siddhanta being indicated at the endt. Like- 
wise with reference to the order of ceremonies at a sraddha and the dis of the 
cakes two views’are set out*. On the question whether in the case of a son pro- 
created by niyoga the child belongs to the begetter or the husband of the woman 
the Manu sm'iti refers at one place to “ the discussion by the ancient sages”? an 
alludes at another place to the views on the matter held by “some sages’”*. In 
regard to the effect of penance, the Manu smriti states that “ some " declare that 
penance may be performed even where an offence had been committed intentionally. 5 
‘Another feature that falls to be noted 1s that the present Manu smriti often refers to 
dharmasastras thereby recognising the existence of that class of literature prior to it. 
It defines ‘smriti’ as meaning dharmasastra (@HeTel)*. In dealing with the 
constitution of a parishad, it refers to the reciter of the dharmasastras 
(mines) 7, Express reference to dharmasastras (ahar) is made in the pres- 
cription relating to what the guests at a sacrifice in honour of the manes should 
hear?. Itisalso significant that the extant Manava dharmasastra refers to individual 
law-givers like Atri, Gautama, Saunaka and Bhrigu®, to Vasishtha!? and 
to Vikhanas!! and cites opinions held by them. The allusions cannot obviously 
be to the existing versions of the works of these authors as they are either not to be 
found in such works or are found there only as quotations. 

. The opinion that the Manu smriti is a versified version of an ancient Manava 
dharmasutra rests on slender foundations. One argument is that the smriti is in 


- continuous anushtub metre and should therefore be considered to be later than the 


sutras. Another consideration is the analogy afforded by certain metrical editions 
of dharmasutras affiliated to sutra charanas and the existence of certain passages 
in the works of Vasishtha in particular probabilising the existence of a va 


dharmasutra. It is pointed cut that the rule of Panini—a ed] qdqqi 


suggests that the vedic charanas had their dharma books and that it is now proved 
thatin ad lition to Apasthamb : in the cases of Baudhayana and Hiranyakesin also the 
dharmasutras are found linked np with the Grihyasutras of particular charanas.1? 
Though the theory is attractive it is to be noted such a connection has not been 
established in any other case. Nor, as Mr. Kane points out has any other charana 
of any of the Ve las other than Krishna Yajur Veda an extant dharmasutra ascribed 
to the founder of the sutra. Mr. Kane has cited Viswarupa!* as stating that there 


was no Manava charana at all—“‘ a « maaneacnqeteatta’’, It is true 


that there is a Grihyasutra of the Manavas. But the latter differs from the 
Manu smriti on a number of important p^ints, such as, the age for the ormance 
of saraskaras like tonsure, upanayana, etc.,15 the period of studentship!?, the rules 
to be observed by householders!?. Mr. Kane points out further, that two things 
dealt with in the Grihyasutra, namely, the Vinayaka santi!* and the tests prescribed 
for the selection of bride!’ have no corresponding references in the amriti*?. Buhler 
haa tried to explain the differences by suggesting that the author of the Manava 
dharmasutra mig at be different from the author of the Gri^yasutra?!, He has lso 
sugg sted that the real connecting link is to be found in th: Sraddha Kalpa of the 
Manava school. He relies on the fact that the first of the two verses in the second 
&handa describing the srad ha ceremony corresponds literally with what 1 found 


I. Min Me 23-25. .19. S.B.E., series, vol. r4, p. xxxi, vol a, 

a. Ibid., III, 261. p. xxiii, pp. xlv-xlviii, etc. 

9. lbid. IX, 31-35. 14. of Dharmasastra, vol. I, p. 8s. 

4. lbid, X, 70, 71. 15. Manu, II, 34-356 ; Of, GS, È ao, 1; 

5 Ihid., 45. I, 21, 1 ; I, I. 

x Ibid., Il, 10. 16. Maru, HI, 1; Qf- G.S., IT, 1a, 1-2. 

7- Ibid, XIL, 111. 17 Manu, III, 84-86. ; Gf., G.S. II, 12, 1-2, 
me erem 18. G.S, II, 14. 

9. Ibid., UI, 1 i er E T 

. 30. , Ibid., III, 51. ice? ea harmasastra, vol. I, p. 8o. 
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-n themmriti?, and that the statement in the smriti —sqmTqas 674 fag Are: nadd 


appe rs in tke same terms in the Sraddha kelpa. Buhler has also claimed that a 
number of other verses in the kalpa are in agreement either pzrtly or whclly with the 
smriti. Ithas, hcwever, keen pointedout th.t though thereis j arallelism Eetween 
individual verses of the two wcrks there is a ccnsideiakle divergerce b: tween them 
in the treatment of important matters like funeral ceremonies, ihe differences more 
than counter alancing whatever resemblances exist in 1ega1d to x me pcints. Itis 
also to Ee noted that according to Bhasa?, the Sraddha ka)pa is distinct frcm the 


smriti and is a work of Manu Pracheitasa—'' naa WSS’, Jayaswal 


invites attention to the fact that the adcpticn of the Sraddha kalpa Ey the Yajur 
Veda Manavas is not invariable?. The main Lasis cf Buhler's thecry as to the 
existence of a Manava Dharmasutra rests on the follcwing verses in Vasishtba*. 


They are: 
gasangan quj Kene rea | 


“The Manava states: only when worshipping the manes ard the gods or when 
honouring guests he may certainly do injury to animals." (IV, 5.) 


Agua *w wk a gegana | 
ada q quj features: || 


“On offering the honey mixture (to a guest) ata sacrifice and at the rites im 
honour of the manes, Lut on these cccasicns only, may an animal Le slain ; that 
(rule) Manu prcclaimed " (IV, 6). 


aga staf at auge "TW | 
aa sri: GAGANA FSA: || 


** Meat can never be obtained without injury to living beings and injury to living 
beings dces not prccure heavenly bliss: hence (the sages declare) tbe slaughter 
id beasts) at a sacrifice not (to be) slaughter in the GIAI sense of the word.” 
IV, 7). 


SUT Hara al ISTUD area Sla D HELP ST TAZNE 
AM seda | 


“ Ncw he may also cook a full grown ox or a full grown he t for a Brahmana or 
Kshatriya guest ; in this manner they offer hospitality to such a man ” (IV, 8). 


Buhler remarks that the occurrence of the particle {fà at the end of sutra 8, 


and the identity of verse 6 with what is found in the Manu mmriti® and the close 
resemblance of verse 7 with the verse corresponding to it in the smriti* make it clear 
that the quotation is not over with sutra 5, and that such inference is in consonance 
with the usual sutra arrangement, namely, first to state the prose 1ule, thereafter. 
the verses in ci nfirmation and finally the vedic authority on which toth the rule. 
and the verses depend. Buhler proceeds to argue that the allusion here cannot be 
to the Manu smriti inasmuch as the latter frequently refers to Vasishtha and also be- 
cause there are other quotaticnsin Vasishtha which either do not occur in the smriti 
or stand contr dicted. He therefcre concludes that the passas e urder-discussion 
could have Leen taken only from an older Manava dharmasutra. A number of 
considerations exist which s! ow that the inference drawn is of a debatable character. 


Jayaswal points out that ifthe words f fd MASH” in sutra 5 are intended to 


I. Manu, III, 274. 4. IV, 5-8. 
2. T 179, Trivandrum edn. 2: , 41. 
3. Manu Yamavalkya, T. L. L. p. 24. . lbid. V, 48. 
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i ndicate the opinion of Manu it would mean that the DID of Vasishtha is nowhere 
expressed. And Buhler's argument founded on the othesis that the sutrakara 
invariably mentions his opinion at the beginning would then fail. Jayaswal also 
mentions that the text of the 5th sutra is given differently,in the Anandasrama 


edition*. According to the Smriti-samucbaya the version is agaaga qu 
tad, where the particle aff is not found at the end at all. It is further stated 


by Jayaswal that it is significant that if there was in fact a Manava dharmasutra 
it has not been cited by either Apastamba or Baudhayana. The latter has enu- 
merated all the dharmasutras of his veda?, but there is no mention of any sutra by 


Manu, Again the word yf is found both in sutra 5 as well as in sutra 8 which 


would indicate a quotation within a quotation, which in the context will not fit, 
inasmuch as the last portion seems to have been taken from vedic literature. Mr, 
Kane has ted* that probably the true explanation is that sutra 5 is only a 
summary of Manu's view as can be gathered from the verses in the smriti V. 41, 
and V. 48. Buhler’s contention that the non-existence or contradictions in the 
smriti of the views in Vasishtha attributed to Manu would negative any theory of 
the references being to the the smriti would not, however amount to proof of the 
existence of the Manava dharmasutra. It is quite possible that an earlier 
version of the smriti contained such views. 


Buhler has also referred to the fact that Kamandaka cites certain opinions of 
Manu which are not borne out by what is found in the present Manu smriti and 
which therefore may be attributed to the Manava dharmasutra. In regard to the 
sciences which a king must learn, Kamandaka mentions that according to the 
Manavas, they are three —the vedas, the theory of professions and trades and 
dandaniti*. ‘The Manusmrit states : 


At (uh aed a swa | 


TAMAT maat araleata Sum: || 


** From thore versed in the three vedas, let him learn the threefold (sacred sciences), 
the primeval science of government, the science of dialectics, and the knowledge of 
the (supreme) soul ; from the people, (the theory of) the trades and professions” 9, 
The suggestion is that the Manu smriti treats the number of sciences to Ee learnt 
as four. In regard to the number of ministers a king should have, the Nitisara 
states’? that Manu had fixed the number at twelve. The Manu smriti has laid 
down at one place8 that it is to be no more than seven or eight. According to 
Jayaswal, the references in the Nitisara are 1eally not to the Manava dharmasastra 
but to the Manava rajasatra, an altogether separate work?. Mr. Kane points out 
that in both the cases referred to, the Njtisara is only “ paraphrasing " statements 
‘made by Kautilya19, He also points out that while the first reference!! is to manavah 


(arta: ) the second !* is to Manu and it is thereby clear that what is referred 


.tois& work. He further points out that in the first case there is no conflict | etween 
. the view attributed to the manavas and the statement in the smriti, inasmuch as the 
. smriti does not say that the vidyas are four but merely states from whom they can 
. be learnt. As to the contradiction in regard to the number ol ministerships, Mr. 

. Kane points out that the verse in the smriti should be taken along with another 
. verse1? therein which provi les for the appointment of a larger number, if needed. 
"There is thus very little support available for Bubler’s theory of the Manu smriti 
being founded upon a prior dharmasutra of Manu. 


I. Manu and Yajnavalkya, T. L. L. pp. 47-48. 8. Manu, VII, 


ga P. : 9. Manu and Varn aya T L. L., pp, 21-22. 
g. Bandha V, 9, 14 10. Arthasastra, I, 2, and I, 15. 
4. Histary of L vol I, p. 83. ~ 116 bo J, 3. n 
É Ni II, 3. 12. UI ae 
Manu, 3 457 d 1g. Manu, 3 60. - 
7j. Nithera, XI, 67. e ie £ 
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Ja ayaswal's views that the Manu smriti was the firat to invade the field of secular 
law, that the object of such invasion was to refashion the secular laws of the artha- 
sastras which were till then being administered on lines acceptable to Brahminism 
And that such recasting was done d the Sunga period arc also pot free from 
criticism. Dc cct D und. It is i table that some secular 
morale deb ee oe e CONUM e ae 

Balong sp cu A c E It is equally indis- 
putabie that a Manu and his work have been referred to in the dharmasutras. 
Any argument built upon the scantiness of the secular law to be found in the dharma- 
sutras may be explained by the fact that at the time when the latter were composed, 
‘secular law canriot: have been as fully developed as in later times. Further the. 
assumption that the extant Manu smriti took root in the arthasastra cannot explain, 
ths fact that the references in the sutras are to a dharmasastra of Mann. Nor is there 
anything to show- that it was the law of the-arthasastra’ that was being actually * 
.-Administered. Again, even if the Manu smriti was composed for the purpose of- 
recasting the laws in a manner that would favour the Brahmins, it may well be that 
such recasting had been done ons me -arlier occasion when the influence of Brahmins 
hal been in the ascendant as for instance when Parasurama was reputed to have 
annihilated the Kshatriyas or at the time when Vasishtha's influence prevailed : 
over that of Viswamitra. d euo LE D ak caer edes iar cid 
power just at the time of the Sungas. It was a vigorous force even before the advent 


of Buddhi-m. The reference to “senapatya” (Saar) in the Manu smriti- 


need. not lead to Pushyamitra. It may be mentioned that a Brahmin taking to- 
arms or leading an army in field as the commander-in-chief had not been unfamiliar 
in early Aryan society. Parasurama and Drona afford such instances. The rule 
enunciated in Apastamba*— : 


| adardistt ATQUE: ga dini V re 


should therefore be understood as Greening án ideal rather than a prohibition: 
Jayaswal also mentions that the Mahabashya makes no reference to the Manu 
‘smriti.. The Mahabashya was written sometime about 188 B.C. and it would 
therefore-look as if the smriti was composed subsequently, lending support to the, 
view that it was a work of the Sunga period. The Mahabashya has specifically 


referred to dharmasastra—WWEI a q d*"]—and contains also a verse found. 
ree Mara smriti?. 


vium gam: a KE "e 
| negara reren gerere, Sfr || i 


It is now generaly accepted that the, ious may be assigned to a` 
period 600 B.C. to 300. B.C. whatever differences there may exist’ 
in regard to the place therein of individual sutra writers. Purely | questio 

sich as, whether the daughter would be excluded by a son, what ri hi appoint 
daughter's son would have, etc., seem to have been matters o rideau 
belore 600 B.C. . The discussion in the Nirukta* indicates this. It also suggests 
that such controversies had found mention in “ formal works " as Mr. Kane calls 
them. “It also affords evidence that Manu had long before then been regarded’ 
as a law-giver. In adverting to the view held by some that sons and daughters 
should share equally, Yaska gives a reference which is remarkable. He quotes a 
sloka and shes it from a rik., He says : 





í 
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AAR feat: gar Tur Rd | eere WATANG | 
. Weg, Gus Kaanan | 
..'- era À gaara a sf wee: STD p ERI | 
SAUT gat aay vafd aa: | 
Ayma Badal aq: aga sada || 


According to Mr. Kane the juxtaposition of the sloka to the rik shcws that the 
former is smriti and not sruti. ‘This feature renders it likely as pointed out by him 
that works on dharma in continuing slokas or in the sloka metre existed before the 
time of Yaska thereby showing the high antiquity of the dharmasastras. This 
Inference is borne out by the references Contemcdih dharmasutra works to dharma- 
sastras. Gautama refers to dharmasastras a 


TH a EN YAN AN A SAE GUT |, 


and mentions Manu by name: tir sanata ug. 


In Baudhayana there is a reference to dharmapathaka at one place? ard in the 
fourth prasna Manu's name occurs twice‘ Lut in view of the fact that the fourth 

is suspected of teing an interpolation the references therein may not be 
belpful. Apasthamta alludes to Manu as the founder of the instituticn of sraddhas. 5 
The Purva Mi also refers to dharmasastras, as for instance, in tbe statement :* 


TAH SATATA | 


In passing it may be mentioned that Max Muller's view that works in continuous 
B n Dave always followed the sutras’? does not seem to te correct inasmuch 
as the sutras of Apastamba and Baudhayana even in their earlier versions contain 
plenty of quotations in sloka metre. 


Valuable support regarding the existence of a Manava dharmasastra frcm very 
early times is afforded by the references in the Mahabharata to Manu. There is 
no doubt difference of opinion on the question 8s to which of the two is earlier in 
point of time. The considerations set out by Mr. Kane coupled with certain materials 
afforded by recent archaeological research would seem to prove definitely that the 
smriti was the earlier production. It is significant that while the Mahabharata 
contains many references to Manu or to his work there is nowhere in the Manu 
smriti any reference to the Mahabharata. This feature is consistent with the 
Mahabharata being a later work. The dharmasastra of Manu contains references 
to various perso who figure in sacred literature. In stating thatit is 
knowledge nee ns one great, Manu gives the example of the son of Angiras?. 
The story occurs in vedic literature also*. Reference is made in the dharmasastra 
to what Agastya did, in support of the rule that a Brahmin can slay for sacrifices, 
birds and beasts recommended for consumption!f. As instances where want of 
humility resulted in destruction, allusion is made to Vena, Nahusha, Sudas and 
Nemi?!. In the next sloka the names of Prithu, Kubera and Gadhi are cited as 
instances of ns who were elevated through humility. In laying down the 
rule that Dada are permissible to matters in doubt, the Manu smriti refers 
to the oath taken by Vasishtha belore King Sudas!?, This story is mentioned in 





vedic literature also1?. In support of his statement that on marriage the wife would 
take on the qualities of the husband, the instances of Akshamala who married 

1. Gautama, IV, 21 l p. 68. 

2. Ibid, XXI, 7 'B. Manu, II, 151-1 

5. Bauda n 9. Tand. 3, 24. 

4. Thid. I, 14 and IV, a, 16. I0, Manu, V, 02 

t Apastambe, II, 7, 16, 1. 11. Manu, 41 t . 

9 IQ. Manu, 110. 
7. History of Ancient Sanskrit Literature, 19. Rig. Veda, 104, 15. 
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Vaishtha and Sarangi who married Nandapala are cited?. In the discussion relating 
to appointed daughters, the name of Daksha is mentioned’. Allusions are made 
in other contexts, to Ajigarta®, a personage mentioned in the Aitareya Brabmana‘, 
to Vasudeva’, to Bharadwaja$, and to Viswamitra?. Most of these names cccur 
in the Mahabharata also but there is no indication in the Manu smriti of any 
borrowing in the matter from the Mahabharata. This no doubt would ke of 
negative value only but would not militate against the cpinion that the Mahal harata 
is a later work. Likewise stands another fact. The Manu smriti enjoins that 
gambling is an evil® and states how in a former kalpa it had led to great enmities. 


The words Wie] in the context mean according to the commentator, 


Narayana, ““ in the ancient stories,” It is likely that such stories as those relating to 
Nala and other personages who suffered through ing are impliedly alluded to. 
The Mahabharata also refers to the evils of gambling but in view of the fact that the 
evil effects of gambling are mentioned in the Rig itself? it would Le a mistake 
as Mr. Kane points out to treat the rule in Manu as having any connection with 
what is stated in the Mahabharata. 


Turning to the Mahabharata, it may be stated at once that the references 
therein to Manu and his views are not always borne out by what is found in the 
dharmasastra of Manu. Only some quotations are found either in identical terms or 
in substantially similar terms. Another point that may be noted is that some refe- 
rences are simply to Manul?, some to Manu SvayamEhuva!! and seme to Manu 
Prachetasa!*, The Anusasanaparva speaks in terms of the Manu dharmasastra : 


AGAMA Ure Walt pude | 13. The rajadharmas of Manu are referred to in 
the Vanaparva!*: amea TATA d Word | 

The Dronaparva mentions Manu's name with reference to arthavidya?® : qd EE d 
Werner urn | From the copiousness of the references to Manu in some 


forn or other—according to  Buhler there are about 260 verses in 
the  Santiparva, Anusasana and Vanaparva alone which could 
be identified with slokas in the Manu smriti—from their occurrence not in 
any one part of the Mahabharata but all over it, from the fact that the 
references are never to a dharmasutra of Manu but always either to the dharma- 
sastra or rajadharmas, it would not be unfair to infer that a Manu smriti was in 
existence even before the composition of the Mahabharata started. It is also quite 
likely as Mr. Kane has pointed out that at that time the dharmasastra had come to 
be associated with Manu Svayambhuva and the rajadharmas with Manu Prachetasa. 
That they might have formed a single work at an earlier period is suggested by 
certain features in the Manu smriti and the recorded traditions. Mr. Kane points 
out that a saying attributed to Manu Prachetasa in the Mahabharata is more or 
less identical with a sloka found in the Manu smriti!*. 


The statement in the Mahabharata is — 


grae ue maafa quia: | 
ged: PAPANE staal a a fama: | 
agi separa fg Ta || 





I. IX, 23. IO-18; I52, I4; 152, 30: AnusssanVanas- 
. 9. Did, TX, ia 44, 185 65,1; 65,39; gr; B8, 4: parva, 

g. Ibid., 105. parva, 32. 39: Udyoguparva, 10. 

4. Al. Breb., Vn, 13-16. II. fant QI, IR: ane 

+ Manu, X, 106. 375 aces » 9. <8, 

. Jb. 107. I2 uparva 57, 43-45 ; g. 
; [ Ibid., 103. ; 19. 47-85. 

. Ibid, UE ARE I4- 395, 8I. 

9. Rig. V X, 15 a 
. Io. Santiparva, gt; 88, 14-16: rar, 16. III, 54. 
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The extant Manu s'nriti states that the laws were originally taught to Manu by the’ 
Creator, that he in his turn taught thein to Marichi and others and that the present, 
version was given by Bhrigu!. The tradition has never varied that in the beginning. 
the laws were revealed to or composed by Manu though there are discrepancies 
ás to their later development and transmission to succeeding generations. In 
the Mahabharata it is stated! that the Supreme Being (qusIwm:) originally 
composed a hundred thousand slokas on dharma, that M. nu Svyambhuva pro- 
claimed them to the world and that Usanas and Brihaspati based their works on 
Manu. A different account is however given at another place in the same parva?,. 
namely that Brahma composed a work in one hundred thousand chapters deali 

with Dharma, Artha and and that these were successively abridged by Visa- ` 
laksha, Indra, Bahudantaka, Bribaspati and Usanas. Manu’s name is not mentioned’ 
but in view of his being generally identified with or treated as sprung from the 
creator the discrepancy is to some extent rendered innocuous, The Kamasutra 
of Vatsyayana mentions‘ that'a work in one hundred thousand chapters on the 
three divisions of life, dharma, artha and kama was composed by Prajapati and: 
' the first two of these were next taken up by Manu and Bribsspau remiectively: 


TAR Sagal aq: ufa vus. qa | serene em | 
"The Kamasutra, bears out, at any rate, the tradition that Manu was the first law- 
giver on dharma and that all departments of life were originally covered by a single 
work. 
The prose introduction to the Narada smriti also accepts Manu as the first 
law-giver. There are however two versions of the statement. As cited by Medhati- 
thi, it reads : 


ANEH and | saqeal wa: sonata ma: od aware: mao dn 
a | | ! 


In the other version it is said that Manu composed a dharmasastra in one hundred 
thousand verses arranged in 1080 chapters which was successively reduced by 
Narada to 12,000, by Markandeya to 8000, by Bhrigu's son Sumatito 4000 verses. 
The claim that Narada was the first to abridge Manu's composition might well 
have been made with a view to ensure higher antiquity for his work. Be that 
as it may, the Puranas support the view that Manu was the first law-giver and 
Bhrigu’s recension was the first. The Bhavishya Purana as quoted by Hemadri 


states : z : 
ai arda w amena. i 
AAJA MAC du: QR AT: | | 

“The Skanda Purana also contains the same account. It also states: 


ana aa cw TTA TENT | 

CATIA WA dad: Alea Aa! || 
“Thus according to the accepted traditions, ai iuh version is the earliest renderi 
of the Manava dharmasastra, Such is the evidence afforded by the classical an 
puranic works. 
' ‘The excavations at Tello in lower Babylonia carried on from 1877 to 1g00 
have brought to light a big city of about 3100 B.G., of the earliest civilised non- 
semitic people of Mesopotamia, known as the Sumerians. The discoveries made 


there and at Susa have shown that the laws of the Sumerians formed the basis of 
Hammurabi's code. The-excavations at Harappa and at Mohenjo Daro have 


I. Mann, 1, 58- 120 g. Ibid, 59, 80-85. 
2. Santiparva, Ks 38-45. 4 I, 63. 
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produced evidence a close resemblance: between the objects found . 
the Indus valley and the antiquities of Mesopotamia. A seal identical with that 
found at Harappa and ohenjo Daro bas been discovered beneath 
a an ck of Hammurabi's time,—about 2,100 B.C.—et Kish in Mesopota-. 
Waddell, an enthusiastic Assytiologist has identified a number 
tee peas Gand in iie Tudor. alle a inscribed in the Sumerian language 
and as pertaining to vedic and epic rulers and rishis such as  Divodasa, 
Sushena, Parasurama, Galava and others. That the original abode of fhe 
Aryans was in Central Asia probably near the rivers Jaxertes (Yakshavarta) 
and Oxus (Uksha) and that in course of time due to increasing population and 
religious and social quarrels they spread themselves out and one section came to 
India are generally accepted. There would be therefore nothing surprising in the 
existence of resemblances between the features noticed in the Indus cy dis- 
coveries and those in Babylonia and Mesopotamia. The Rig Veda mentions for 
instance fortified towns and fortifications with iron materials‘. The excavated 
Babylonian city has exhibited a similar feature*. Parallelism has been established 
also in regard to implements, jewels, etc. It is remarked by Dr. Waddell, apropos 
of the Indus valley discoveries : “ About the many vedic priests and kings whose 
historic personalities and in part bodily relics, seals and j are thus recovered 
and identified, are ‘ Ausija’ (Kakshivan), Kanwa, possibly Goutama Rishi himself, 
and certainly the slave girl ‘ Usij?, the reputed concert of the latter in the epic 
romance. Among the kings whose historic identities, dates and monuments are 
now recovered are—Haryaswa with his father and grandfather and his descendants 
of the Panchala or Phoenician dynasty, including specially Mudgala with his Indus 
valley seal and famous stone maces, Bhadhryswa and Divo. Daso, the Emperor 
Sakuni or Sagara, the priest kings Gadhi, Jamadhagni, Sushena and the truculent 
Parasurama ..... And with these are recovered for the first time the actual 
dates and reigns in which they lived four to five thousand years ago. We also 
recover through their identifications the authentic portraits of many of them from 
their contemporary seals and monuments ip their features and dress. 
All educated Hindus will be glad to know the first hand scientific proofs for the 
veracity of their vedas and ancient and. to learn that their ancestral vedic 
kings and sages were famous Msn ea emperors, kings and priest-kings in Meso- 
potomia with multitudinous monuments, still there to the present day. 
Ti must also: be seadmine tothe modem. MEDUN to that the ic and epic 
traditions which their ancestors ‘preserved and handed down through the centuries 
and in which they have steadfastly believed, are now proved substantially true and 
have become a chief means of identifying as Aryans, the Sumerians, the Phoenicians 
and the Britons"? The excavations at Susa have disclosed a monolithic slab in three 
eces on which is found inscribed in cuneiform characters, the code of King of 
pene whose ascent to the throne is fixed at 2123 B.C. by Kugler. An 
examination of the contents of the code show many features which are presented 
by the dharmasastra of Manu. ‘Thus the code claims to be revealed. It discloses 
that Babylonian society stood divided more or less on the same lines as in Manu 
on a functional and occupational basis. ‘There were three classes, the amelw, the 
mushkenu and the wardu, the first being a combination of the attributes of a. Brahmin 
and a Kshatriya. A second point of resemblance is the grading of punishment 
according to the social position of the offender. Another noteworthy similarity 
is the principle that punishment should be appropriate to the nature of the offence, 
such as an organ for an organ, loss for loss and so on. The topics of secular law 
dealt with in the code of Hammurabi also lay a great similarity to those found 
in Manu. An analysis of the 282 sections of urabi's code—of which however 
95 are found erased—shows that the code deals with the following subjects: witch- 
craft (ss. 1-2), witnesses and judges (ss. 3-5) theft (ss. 6-8), receipt ofstolen property 





1. Rig Veda; I, 58,8; I, 20,8; IV;37,1; _ 9. L A. Waddell, Indo-Sumerian Seale 
S Eo - +s + see - — -- Deciphered, preface, pp. 12-167 — =~ 
8. Balkie, Life of the Ancies] East, p. a94 = . 2 
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(s3.-9-13), kidnapping (s. do NGING slaves (ss. 15-20), burglary (ss. 21-25), duties 
of gangers, etc., (13. 26-41), ws, bo marks and cultivation laws (ss. 42- 
56), responsibility of he (ss. 57-58), gardeners (ss. 59-65), merchants and 
agents (ss. 100-107), wine merchants and price of wines (ss. 108-111), debt and 
deposit (ss. 112-126), slander (s. 128),"adultery and sexual offences a viera 
separation of spouses (s5.139-143), taking a second wife or concubine (ss. 144-148 
women's property (ss. 150-152), unchastity (ss. 153-158), bride-price and dowry 
as. 159-164), inheritance (ss. 165-184), adoption (ss. 185-194), responsibility for 
eath, t etc., (ss. 194-214), honorarium to doctors, etc., (ss. 215-225), branding 
of slaves (ss: 226-227), responsibilities of builders (ss. 228-233), and of boatmen 
(ss. 234-240), oxen, their care, hire, wages of labourers, artisans, etc. Gs 241-274)» 
prices hiring of boats (ss. 275-277), buying of slaves, etc. (ss. 278-282)!. 
these heads, those not found in Manu are witchcraft, doctors, gangers, gardeners, 
builders, wine merchants and slaves. The attention paid to these topics in Hammu- 
rabi’s code may be due to local circumstances and causes. There is however one 
feature present in Manu which is pe aie by its absence in the code of Hammu- 
rabi, namely, religious influence. is may be due to the fact that though the 
origin of the codes was Sumerian, Manu's dharmasastra was compiled earlier at 
a time when the religious influence was more active. This is rendered likely by 
the fact that the Assyrian code which is also of the Sumerian stock but is older 
than the code of Hammurabi has given prominence to the religious element. The 
neun prescribed therein point to a time when the sanction of law was derived 
m religious beliefs and fai It would be rather curious if the code of Hammu- 
rabi could be fixed to about 2100 B.C. and the Assyrian code to an even earlier 
date, but the dharmasastra of Manu which has features in common with them 
should be attributed to a far later date. The deciphering of the Indo-Sumerian 
Seals shows that Manu's work also is more or less of the same period. The seals 
deciphered by Dr. Waddell show according to him that in or about the time of 
Hammurabi, there were two Bhrigus. He identifies seal No. V as that of King 
Sushena and seal No. XI as that of Ghalava Rishi, both being described by him 
as Bhrigus. According to Dr. Waddell, King Gadhi identified by him as King 
Gudea of Lagash (about 2450 ie Hes two children Viswamitra and Satyavati. 
The latter married a priest king Richika and he was succeeded by Jamadhagni 
Bhrigu, Bhrigu being an n borne by priests and priest-kings. Jamadhagni 
had four sons of whom Sushena was the eldest and Parasurama the youngest. 
Sushena who became ang is according to Dr. Waddell, Prince Sussain, Parasu- 
rama Prince Bura Sin of the Ur dynasty of Lagash, who then ruled over the Sumerian 
colony in the Indus valley. At that time certain Brahmins formed themselves into 
a group with Vasishtha as leader. A contest ensued between him and Viswamitra 
in which the latter was discomfited. Bitterness thereafter existed between the 
Brahmins and the Kshatriyas and when Viswamitra forcibly carried away King 
esa a cow, open hostility broke out between the two classes and eventually 
racti extirpated the Kshatriyas. This story is borne out by the 
account in the Mahabharata of Parasurama's exploits and of how the Kshatriya 
women perpetuated the class by having children through Brahmins and of how 
in that way the caste system was re-established. Society being so re-organised, a 
new set of laws had to be provided and it may well be that Parasurama promulgated 
a code. The Mahabharata refers to Parasurama in the Santiparva as a son of 
Bhrigu and the promulgation of the code as Manu's code is also intelligible as the 
name of Parasurama had created considerable bitterness. It was in this wise 
that the code came to be represented as Bhrigu's version of the laws of Manu. If 
the reading of the Indus valley seals i» correct, then it is not merely the mystery 
regarding the authorship of the Manava dharmasastra but also the approximate 


time when it was com that dispapear. It would mean that the real author 
was Parasurama and the dharmasastra was composed before 2000 B.C. 
E “A. Manava.” 


- 





1, The Laws of Moses and Hammurabi's Code, by 8. A. Cook. pp. 8-10. 
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APOSTASY AND ITS EFFECT ON PRIOR HINDU MARRIAGE. 


Christianity and Islam are the two proselytizing ions in India. Recent 
Expos nc anu uM | v] Masilamaxit, 
Rataasi Morarpi v. Administrator-General of Madras*, Durga Prasada Rao v. Sundarsana- 
swami”. According to one learned Judge the religion of a person is what the person 
professes and does not require recognition by the other persons belonging to that 
religion‘. In the cases of spouses resident in India, their personal status and what 
is frequently termed the status of marriage is not solely dependent on domicile but 
involves the element Sao idee creed’, Where after marriage, the spouses or 
any of them change or eter ie his or her faith, its effect on the rights incident to 
their prior ly as regards its continuation, is not alwa clear, 
aridi caesar einen a ae regal 
of the religion under which the marriage had taken place. It is also possible that 
m ga gS abg and a MM a 


India. The marriage might be of the monogamous or lygamous | It 
might be of the indissoluble or dissoluble pattern. erent co tions 
uro salopes llc ebrii one of them have or has 

the original faith. It 1s settled that where a wor a Christian changes his faith 
the conversion per se does not pics lies prior marriage but leaves it 
scc Government of Bombay v. Ganga*, the matter of Ram Kumari’, Gul M. v. 
Emperor®, Hope v. Hope”. questions may arise as to whether a convert 
who had belonged e a and had a plurality of wives 
in that faith can on becoming F ka ma inah Ah It is also clear 
that if there is any statute or annulment o marriage on change of faith 
DI eee pare ere vou fa aera 

B es only statute for dissolution of marriage d of faith 

use is the sing ida, Mactan i i orn E 


Rp wever affords relief only in cases of conversion to Christianity. 

the party concerned should, prior to becoming POR Naane a ae 
person of British Indian domicile and shall not be a Christian, Muhammadan 
or Jew. The Act cannot apply where the conversion is to any other faith, or where 
the conversion is to Christianity from Judaism or Muhammadanism. Where a 
married Muslim becomes a Christian, marriage contracted under the Islamic 
law would according to that law ipso facto stand annulled—see Amin v. Saman! ®, 
Abdul Gani v. Azizul Hug, v duin Kd 13, Resham Bibi v. Baksh18, 
Iqbal Ali v. Mt. Halima?*. ef angan arg e Dimolution of Muslim 

Act (Act VITE € 1030): tho osi t where it is the wife that gives up 


I. (1909) 20 M.L.J. 49: LL.R. gg Mad. ye (uon LLR; 18 Ga 
842. 1891) LL.R. 18 Cal. 264 (conversion 
m (1929) 55 M.L.J. 478: LIAR: sa Mad. to Islam). 


$. (1940) 1 MLJ. 800: LLR. 1940 Mad. INC, INGGI). mp s 
9. peret | Sil 16a (conversion from 


men Y, Chellich Pillel. (1923) 45 M.I.J. 208: IO. (1910 LLR 33 All. go. 
(F. II. (IgIA LL.R. 39 Cal. 409. 


) IR as LA IQ, (I 
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Islam. In such a case, section 4 provides that apostasy shall by itself not dissolve 
her prior marriage but she can move for its dissolution on any of the grounds specified 

in section 2. If it is the husband that has become an apostate to Islam, the old 
iaw ail connue to apply aud hia mariage wih his Muslim wile aili rend dimalved 
and he will be free to marry again as a Christian. 


In the case of conversion to Hindusim from Islam, the provisions of Islamic 
law set out above will operate equally in the matter of the extinguishment or subsis- 
tence of the previous marital tie. the convert was originally a Christian and 
had married according to the tenets of that religion, the apostasy will not put an 
end to the marriage. If the apostate is the husband, he could iudex the Hind 
law marry again even during the lifetime of his Christian wife. The wife may then 
under section 10 of the Divorce Áct C ea Waa gan pup of thé 
prior marriage as soon as the husband in his new religion has gone through a form 
of marriage with another woman. If the wife becomes a Hindu while her husband 
remains a Christian she can obtain freedom only if the husband becomes guilty of 
marital infidelity. | 

Where the conversion is to Islam from other faiths and the convert is alread 
married, Muslim law provides a special procedure to get the prior marriage dissolved: 
The spouse who is not in Islam is to be offered that faith, and in case the offer is 

rejected, dissolution of the marriage can be granted by the Kazi. The only difference 


between an Islamic and non-Islamic country in to this matter is that in 
the latter case the convert should wait for a three months before relief can 
be had. It will be recognised that, in affording relief to its own adherent, the rules 


pul uo n Gat am doer ina WA aa 
contracted. Thus if the prior eue Maer been a Hindu marriage, from the point 
of view of the spouse contin duism, the relationship can under no cir- 
cumstances be extinguished. If the previous marriage had been a Christian marriage 
the spouse remaining in Christianity E pater Bang aoe he naar 
to a mon us union should not be defeated by mere change of religion. 
problem thus arises where Muslim law cuts across the incidents that had an 
attached to ihe prior marriage, whether under the law under which the marriage 
had been contracted or under the tenets of the religion to which the spouses had 
originally belonged. ‘The law of India is not Muhammadan law any more than it is 
Hindu law or the eccleciastical law of the Christians. By what right then can 
Muslim law-givers control the incidents of a marriage contracted outside Islam ? 


The clash becomes apparent if regard is had to the, outlook in regard to marriage 
of Christianity, Hindusim and Islam respectively. 


Christians regard marriage as "the voluntary union of one man and one 
woman to the exclusion of all others," Hyde v. Hy»de!. It is not a mere contract 
but a contract affecting status or a status arising out of a contract, Sottomayer v. De 
Barros*. Under the Common law it was not constituted by a mere contract followed 
by concubinatus. ‘There must be some religious solemnity. The contract fer verba 
de presenti should be accompanied by some religious ceremony, Reg v. Mills?. Since 
the Marriage Act of 1896, various enactments have recognised lage as a civil 
contract. ‘Though ever since the Matrimonial Causes Act, i057. definately, and 
prior to that by private Acts of Parliament dissolution of became possible, 
it could be done only on certain grounds. comite ph rion tus eat i pue: 
the recognised causes either then or now justifying dissolution. Though 
has ceased to be a lifelong union, ecu uve Wa madian fo Do 
of its essence and marriage is strictly monogamous. 


Among Hindus, marriage is regarded as a relationship created by dharma 
wai dara’. It is a samskara. As soon as the homa and saptapadi 


are completed it becomes indisoluble. Degradation of either spouse cannot undo 
it. if the husband Dewasa A pata the wife will not be subject to his control during 





I. (1 I P. € M. 190. 3. (1844) 10 OL & Fin. 534. 
R. (a8 5 P.D. 94 . he LI, 6, 13, 11. 
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the periodi, If however, he performs penances and is restored to his status the 
control revives. Even the gravest sins admit of expiation by penances!. 
infidelity of the wife does not annul ber koddi. Infidelity is 
ordinarily an Sub and the penance is MAT or “TATU? Catame- 
nia removes her sin saftrart WAT S: and repentence restores her rights*. 
Even where she has not undergone Srp she will be eligible for “ starving allow- 
ance.” Neither degradation, nor desertion, nor infidelity can destroy the marital 
tie. In Subbaraya v. Ramaswami^, it was observed: “ Under the Hindu Law a 
person who lost caste by being expelled therefrom for specified reasons, forfeited 
whatever rights he might have if he had remained in caste. That loss of caste 
created in him a disability to enjoy the rights incident to his relationship with those 
who remained within the caste. But tt never broke that relationship. etber the 
relationship be one of husband and wife or any other it was too sacred to be dissolved, 
be the disabilities imposed on the outcaste few or many ” (italics ours). In regard 
to the effect of adultery it was stated in the Government of Bombay v. a®, that 
it would not operate as a divorce though the woman had by her own act destroyed 
her right to claim domestic and marital rights. There is very little in the Hindu 
sacred literature on divorce. Apasthamba declares that there can be no separation 
between the spouses as they have to perform religious acts jointly : 


TMM | TMCS ue ug | | 
Manu is emphatic that neither by sale nor by repudiation can wifehoog 
be terminated: « [era faanteat aj: arar Agad |* Brihaspati conveys 
the idea even more forcibly when he states that of him whose wife is not deceased 
half his body survives. The text is: < ; 

aaa Aa Ferd de said | 

ATIN quen: wurgam |! 


The provision for supersession or abandonment of a wife under certain circums- 
tances!* does not imply the dissolution of the marriage. As regards the text: — 


at qq Sad Ba a qid Tal | 


quim «mde dawa ied ||". 
different explanations have been suggested. In commenting on Manu, V, 157, 
Medhatithi states that fq in the above text should be understood as NSF 


el edic According to some the text is intended to operate only where the 
idegroom dies before saptapadi. Others suggest that it will apply where the 
first marriage has not been consummated. According to certain others & second 
marriage would be issible if the girl had not attained puberty. According 
to some others the first marriage should not have resulted in conception!*. The 
Parasara Madhaviya holds the text inapplicable in the kali yuga. It is in any 
event fairly clear that the text has not been followed in current practice. Among 
Hindus, marriage is thus, though not monogamous, at any rate altogether indis- 








soluble. ~ 
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The Muslim co tion of marriage is rádically different. Regarded as a 
social institution diserte under the Muhammadan law is essentially a civil contract. 
It rests on the same footing as other contracts. It is constituted by gab wa kabul 
or declaration and tance’. ‘The invariable presence of dower (either agreed 
upon or implied by law), the absence of religious ceremonies, the possibility of the 
relationship being confined to a stipulated term as in muta marriages, the provision 
for dissolution by talak, etc., serve to emphasise the contractual element and its 
dominance in marriage. 

. It may not unfairly be contended that when persons belonging to a particular 
faith marry according to the tenets of that faith, they may deemed to have 
subscribed, at any rate, in the eye of the law, to the distin inctive characteristics of 
marriage as understood in that faith. It may also be remembered that even at the 

resent time divorce is not de prp either by Roman Catholics or by Hindus. 

therefore the ure prescribed by Muslim law could be availed of by a dm 
on becoming a Muslim to have his prior Christian or Hindu marriage disso it 
would be tantamount to assisting the party to set at naught the obligations he had 
incurred under this prior marriage as against the other party, for instance, to keep 
the tie intact. 

It would seem that conversion of both spouses to Islam would render the 
incidents of their prior marriage alterable by Muslim law. In Skinner v. Skinner?, 
the question was touched upon but not decided. In that case, one Stuart Skinner 
had, in May 1855, married Charlotte Skinner according to Christian rites at a 
Protestant The spouses were originally adherents of Islam but prior to 
the marriage had become Chena: Subsequent to their marriage they reverted 
to Islam and continued in the practice and profession thereof until the death of 
Stuart Skinner. It was found that after their reversion to Islam the parties had 

ne through a form of marriage a second time according to Muhammadan law. 
Daraa A A nga aan nto be roperty of Stuart Skinner. ‘There was 
a suggestion that the deceased had savored Charlie Skinner according to Islamic 
law. ‘The alleged divorce was not proved. Lord Watson remarked : “ Whether 
a change of religion, made honestly after marriage with the assent of both spouses, 
without any intent to commit a fraud upon the law, will have the effect of altering 
rights incidental to the marriage, such as that of divorce, is a question of importance 
and, it may be of nicety." The observation suggests that where both parties change 
over to they may be taken to have to subject their prior marri 
to be controlled by the Islamic laws, sales asa ae, aa v n 
ulterior reasons, and that where one zi the spouses alone mes a Moslem the 
incidents of the prior lage would remain unaffected. In Khambaita v. Khambatta? 
a a atan Chan bya igion, contracted in 1906, at Edinburgh, a civil 
marriage with one Ibrahim, a Moslem with a British Indian domicile. “The lcs 
subsequently came to reside in India, and in 1912, the wife was admitted ctore 
ue 1922, the husband divorced her by talak and a fortnight later she married 
a Parsi, EL under the provisions of the Special encre 1872. In 
May 1933, in a suit by her for dissolution of her marriage with batta on the 
ground of the latter's misconduct, it was contended that the suit was not main- 
tainable as her first marriage with Ibrahim could not be dissolved by talak and 
was therefore subsisting. It was held that when the wife became a Muslim, both 
spouses had, as adherents of Islam, placed themselves under that law and the 
incidents of their marriage could therefore be controlled by Muhammadan law 
and the divorce by talak was therefore effective. It would make no difference 
whether the marriage was a religious marriage or a civil marriage. 

Where one of the spouses alone becomes a Muslim, the convert thereafter is 
Evene P ser law but the other spouse will continue to be subject to the 
to which he or she was all along subject in regard to the incidents c 
P - “circumstances can the former have the prior marriage annulled by recourse 

to the provisions of his ór her own law? As remarked by Blagden, J., in Robasa 
Pean QUEE NUM CMM ee pad 
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Khanum v. Khodadad Bomanji Irani’, prima facie, to hold that one spouse can by changing 
his or her religious opinions force his or her newly acquired personal law ona 
party to whom it is alien and who does not want it is so monstrous an absurdity that 
carried its own refutation with it. If the-apostate seeks the assistance of the Court 
which law is to govern the matter? Queen Victoria’s Proclamation of 1857 states : 
“We declare it to be Our Royal will and pleasure that none be anywise favoured, 
none molested or disquicted, by reason of their religious belief and observances but 
that all shall alike enjoy the and impartial protection of the law and we do 
strictly charge and enjoin all those who may be in authority under Us that they 
abstain from all interference with the des e belief or worship of any of Our 
subjects on pain of Our highest displeasure.” It is provided by section 223 of the 
Constitution Act, 1935, (Cf. section 112 of the Aka of India Act, 1915) 
that “in matters of contract and dealing between party when the parties 
are subject to different personal laws " the decision Aud e o ‘according to the 
law or custom to which the defendant is subject.” On the question whether a suit 
for dissolution of marri could be regarded as included within the scope of the 
Fie “ contract dealing between party and Pas la, J., said in 
Robasa Khanum v. Khodadad Bomann Iram? : “ It is difficult to believe that Parliament 
wanted to include matrimonial matters in the compendious expression ‘ matters of 
contract and dealing between party and party.’ If Parliament intended to invest 
the High Court with. matrimonial jurisdiction, Parliament would have made use 
of a more appropriate expression. ‘Therefore in our opinion it is not possible to to 
obtain any guidance as to the law which we should administer from section 112 
of the Government of India Act of 1915. Mr. Justice Crump in Benjamin v. Benjamin? 
also expressed a doubt whether the words used in section 112 of the Government 
of India Act of 1915 cover a matrimonial suit." In passing, it may also be noted 
that the Supreme Court charters contain a general direction that Courts should give 
Judgmen: according to “justice and right" and likewise the Letters Patent provide that 
in the exercise of its ordinary origina! civil jurisdiction the High Court should apply 
to each case such “law or equity " as would have been applied by the High Cour 
if the Letters Patent had not been The question is what is meant by “ justice 
and right.” ‘That expression would signify that where there is no statutory provision 
of law the Court should decide the matter according to the principles of justice, 
equity and good conscience, and that in cases like the present it is such prin ciples 
that would govern—see Budansa v. Fatimah, Noor Jehan Begum v. Eugene Tis 
Robasa Khanum v. Khodadad Bomanp Iran’. "There is no prima facie in ' puri 
and right” or ‘ justice and ity’ that a marriage once y celebrated should 
be judicially dissoluble or otherwise capable of being terminated except by death. 
Turning to the judicial decisions, it has already been noticed that Lord Watson's 
observations in Skinner v. Skinner? cast a doubt A Uic a valid Christian marriage 
could be dissolved on the conversion of one of the spouses to Islam under his new 
law. The decision of the Judicial Committee in Skinner v. Orde’, seems to suggest 
definitely that dissolution cannot be had that way. There one Helen Skinner, 
a Christian had married a Christian husband to Christian rites and 
there was a daughter born of the On the dea of her husband, Helen 
Skinner started with one John Temas John, also a Christian who was a 
married man and whose Christian wife was li . The parties became converts 
to Islam and purported to marry according to M law. In considering 
the question whether Mrs. Skinner by her acts had become unfit to continue as 
the guardian of her daughter, the Privy Council had to consider an argument 
that in spite of John Thomas John's conversion to Islam he could not marry Mrs. 
Skinner as his previous Christian wife was still alive and the marriage with her 
would continue to subsist notwithstanding an to the contrary in thelaw 
plicable to Mr. John. James, L.J., observed : e house of the widow (Helen 
skinner) became the house of one John Thomas Joha a clerk of inferior grade 
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in the Judges Court, and they lived and cohabited er as husband and 
wife, John Thomas John being already the husband in Christian marriage of a 
living Christian wife. Tt is that this union was sanctified and legalised 
in this way—that the widow c a Mahommedan, that John Thomas John 
became a Mahommedan, and that having thus qualified hi for the enjoyment 
of polygamous privileges, he contracted in Mahommedan form a valid Mahommedan 
marriage with the widow, the aana The’ High Court expressed doubts of 
the legality of this marriage ; which their Lordships thi they were well warranted 
In en ing." An instructive case on this matter is the decision in Rex v. Hammer- 
muh Superintendent Registrar of Marriages, Mir Anwaruddin Ex parte’. In that case 
A, an Indian Muslim, contracted in’ 1913 a civil i in England with an 
a oi uie a Christian. A couple of months later, R je him and A returned 
to A » Where he obtained a decree for restitution of conjugal rights which 
R did not obey. Aee ane baji comun eT ERR against 4 
for judicial ji kang alleging cruelty. A contested the suit and it was not pressed. 
A who was en in England purported to divorce R by a talaknama and sought 
a declaration in the Divorce Court that his marriage with R was at an end or alter- 
natively for dissolution on the ground of adultery. Justice Bargrave Deane dismissed 
the petition on the ground that it was incompetent inasmuch as the petitioner’s 
Place of domicile was not England. He however expressed the opinion that, on 
account of what had happened, 4’s marriage with R was at an end. In August 1916, 
A applied to the respondent for a license to marry another lady. The Registrar 
declined to issue a license, whereupon, A a plied to the King's Division for 
a writ of mandamus, his argument being that the license was wrongfully denied, 
his V marriage with R having come to an end as remarked by Bargrave Deane, J., 
in the earlier litigation. The King's Bench refused to issue the writ. They held 
that the forum, 1f any, competent to dissolve the marriage would be that of the 
husband's place of domicile. "That procedure not having been adopted the marriage 
with R was subsisting. Two of the three learned Judges cited also an observation 
of Lord Brougham in Warrender v. Warrender® as showing that where the parties 
adopt the form and solemnities of a particular country, where they are, in making 
a icular contract (such as marriage), the laws of that country afford the only 
e criterion of their intention in making that contract and are resorted to by the 
Courts of ths country where the question arises, not ex comitate but ex debito justitiae, 
If considerations of justice are the test, then could it not with fair plausibility be 
contended that where marriage is between members of different religions and 
domiciles, inasmuch as the woman knows that on marriage she will take the domicile 
of the husband she might be deemed to have agreed to subject the incidents of their 
marriage to the law of her husband's domicile. In any event, where members 
of the same religious persuasion marry in their faith there could be no difficulty 
in treating the parties as having agreed to have the incidents of their marriage 
controlled by the laws of the faith to which they belo . Nor does any difficulty 
arise where parties, whether belonging to the same or different religious persuasions, 
contract a civil marriage in India. such a case the Special lage Act, s 
under which alone the marriage could be contracted provides that it could 
dissolved only under the Divorce Act. In the latter case, therefore, dissolution 
of the marriage one of the spouses resorting to Islam or by having recourse to any 
customary p ure cannot be had—see Andal Vaidyanathan v. Abdul Allam Vaidya?, 
Gnanasoundari v. JNallatambi*. The question whether a marriage contracted by 
parties according to the tenets of the religion to which they belo could be 
dissolved by one of them subsequently becoming a Muslim and invoking the pro- 
visions of that law has frequently come up for consideration. Judicial opinion is 
e of the earliest cases is the decision in In the matter of Ram Kumari”, 
where a Hindu woman after her marriage with a Hindu husband according to 
Hindu rites became a Muslim, and without taking the steps prescribed by Muham- 
madan law to get her marriage dissolved, married a Muslim according to Islamic 


I. (19147) 1 KB. 3. (1 1 M.L.J. 402. 
2. EA 2 OL afn. " 488, 530: 6 ER. 4 en 2 MI. o. 
1299- . i 5. (1991) LL.R. ag Cal 1644 


3 
| 


I] THE MADRAS LAW JOURNAL, 45 


rites. In holding her guilty of bigamy, the Calcutta High Court expressed the 
view that if she had resorted to the procedure indicated by Muhammadan law 
she might have had her first marriage dissolved. The opinion was obiter. In 
Budansa v. Fatma’, where the facts were similar, the Madras High Court held that 
it is the pne law that should be applied in such cases to ascertain whether the 
iage with the Hindu husband was subsisting despite the wife having become 
a Muslim. Chelimutnessa Bibi v. Surendranath Seni, Mussamat Ayesha Bib x Hub 
Ghosh Mazumdar*, Mussamat Ayesha Bibi v. Subodh Chakrarvarty* form an interesting 
trilogy of cases where Hindu women married according to Hindu rites to Hindu 
husbands had experienced unhappy married lives, got themselves converted to 
Islam and invoked the provisions of Muslim law to obtain a dissolution of their 
marriages with their Hindu husbands. The first two cases were not contested and 
dissolution was granted. The third case followed the other two decisions. Referring 
to these cases,Blagden, J., remarked in Robasa Khanum v.Khodadad Bomanji Irani®, that 
a Judge should be “ very much on his guard against allowing hard cases to make 
bad law, which, Judges being but human, is very likely to happen, and which, 
I cannot-help feeling did happen in Ayesha Bibi’s case." To put it in less pic- 
turesque Blagden, J., does not agree with the view taken in the abire: 
mentioned cases. Two other decisions of the Calcutta High Court are 
sometimes cited as lending colour to the view that the marriage contracted in the 
original faith could be dissolved by one of the spouses becoming a Muslim and 
following the procedure indicated by Muhammadaa law. In John Jiban Chandra 
` Datta v. Abinash Chandra Sen’, one Dukhiram, a Christian, had married according 
to Christian rites a Christian woman, Sudakshina. He subsequently became a 
Muslim and married a Muslim woman, Alfatunnessa, according to Muhammadan 
law. The latter marriage was considered to be valid by Henderson and Latifur 
Rahman, JJ. Referring to the doubt cast by Lord Watson in Skimmer v. Skinner, 
it was remarked : “ In view of this pronouncement it might be difficult to say whether 
Dukhiram could have divorced Sudakshina by talak, but there is no i 
that his marriage to Alfatunnessa was not valid.” In Haripada Roy v. Krishna Benods 
Roy", the suit was one for restitution of conjugal rights. Haripada had married 
according to Hindu rites a Hindu woman, Saroj Nalini, in 1918. The parties 
lived as husband and wife till 1929 and there were three children of the marriage. 
The wife went to Calcutta in 1930, her married life proving unhappy, stayed there 
for a few years receiving education and later on went to Puri as a School ritiene 
In May 1933, sshe embraced Islam, offered it to her husband who made no reply. 
In June 1933, she filed a suit in the Court of the first Munsiff at Alipore for dis- 
solution of her marriage. The husband did not contest the suit. On 15th Septem- 
ber, 1938, an 44 parie decree dissolving the lage was passed. Sometime later 
she was reconverted to Hinduism and on that very day she married Krishna Benode 
Roy, the first defendant, under the Special Marriage Act as amended in 19233. 
Thereafter Haripada sued for restitution of conjugal rights. It was held that the 
decree dissolving the marriage with kr eure having been allowed to become final 
and conclusive the present suit. wo not lie. ‘The observations on the merits 
were therefore obiter. One novel argument which was urged in the case but was 
repelled may be noted. It was suggested that the decree granting dissolution could be 
operative only so long as the spouse remained in Islam but that as soon as she 
reconverted herself to Hinduism the rights of the first husband would revive. In 
rejecting the argument, B. K. Mukherjea, J.; observed: ‘ The proposition is 
inst common sense .... . The lage is ....in my opinion dissolved 
for all the time to come and a suit for restitution of conjugal rights must fail.” 


A number of decisions have definitely taken the view that the marriage con- 
tracted in the original faith cannot be dissolved by one of the parties adopting Islam 
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and having recourse to the principles of Muslim law. In Khambatta v. Khambatta! 
the view has found favour though by way of obiter only. Noor Jehan Begum v. 
Eugene Tiscenko*, is another such decision. In that case, two Christians, having a 
Russian domicile, contracted a civil marriage at Berlin in May 1931. A son was 
born of the marriage. The spouses separated in 1938 and the wife came to India. 
The husband went to study medicine at Edinburgh. In June 1940 the wife was 
living in Calcutta. On 27th June, she became a Muslim and next day sent her 
.husband a cable offering Islam to him. . On his refusal, she brought a suit for a 
declaration of dissolution of her Inasmuch as the domicile of the parties 
was not Indian the suit was held to be incompetent as the Court could not exercise 
jurisdiction. It was, however, observed by , J., that the principles of Islamic 
law invoked by the wife were obsolete, and opposed to principles of justice, equity 
and good conscience. He also held that the prior marriage could be dissolved only 
under a law to which both parties to the marriage are subject or by statute. The 
latest decision of the Calcutta High Court is Sayeda Khatoon v. M. Obediah®. In 
that case the parties who were jews had married according to Jewish rites. After- 
wards the wife became a convert to Islam and sought to have her marriage-dissolved 
in the manner provided by Muhammadan law. e relief was refused. Lodge, J. 
followed the decision of Edgley, J., in Noor Jehan Begum’s case and held that there is 
no authority dor the view that a marriage solemnised according to one personal 
law could be dissolved according to another personal law simply because one of the 
two parties had changed his or her religion. The latest decision relating to this 
matter is that ofthe Bombay High Court in Robasa Khanum v. Khodadad Bomanji Irani*. 
The plaintiff in the case was a Zoroastrian woman who had married in Iran a 
member of the same community according to Zoroastrian rites. Two sons were 
born of the marriage. The parties had adopted India as a domicile of choice. 
The wife became 'a Muslim and invited the husband also to adopt the religion. 
On his posuer Mors offer she brought a suit for a declaration that her j 
with him stood dissolved E to the principles of Muhammadan law. Blagden, 
J., the trial Judge and on a peal Stone, C.J., and Chagla, J., held that the case was 
one which to be decided in accordance with the principles of justice and equity, 
as stated by the Madras High Court in Budansa v. Fatima*, and there was no reason 
to hold that the prior marriage could be dissolved by a law which was not of general 
ee aa lad _ The view as expressed in this line of cases is of general 
application. It would make no difference if the first marriage had been contracted 
in Hinduism, Judaism or Christianity. It is also immaterial whether such prior 
marriage was monogamous in character or not. It is by the law to which the 
parties were subject when they married that the subsistence of the marriage even 
after the apostasy of one of the spouses would fall to be decided. Any dissolution 
of tbe previous marriage could pa had only by having recourse to the provisions 
of a law of general Piu dm or to a personal law to which both parties to the 
lage are subject which has been adopted as the lex fori of the country. These 
conclusions seem to be supported by what is found in books on lo-Muhammadan 


Law.” According to Blagden, J., in Robara. Khanum v. Bomann Tran‘, 
if the prior marriage was a mon us marriage and one of the spouses had 
subsequently become a convert to and proposed to marry again under the 


Islamic law, the spouse remaining in the original faith could by applying in time- 
have the second marriage restrained by an injunction and in any event there would 
be a remedy in damages available to such person. 

< S. VENKATARAMAN. 
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HINDU MARRIAGES AND DICTION OF-FOREIGN COURTS TO 
ENTERTAIN PROCEEDINGS. 


The interaction of English law end foreign systems of private International 
law have sometimes produced bizarre situations. The decision of the Probate 
Court in Mehta v. Mehta! has brought to light one such situation. In that case, 
Mehta, a Hindu, with an Indian domicile, in the course of his sojourn in England 
for purposes of study met in September, 1930, one Miss Kohn, a British woman, 
Christian by religion, domiciled in England and employed as a teacher in London. 
In the words of the learned Judge “ apparently they became fond of one another, 
and there was some talk between them of marriage." They however apprehended 
objection from the parents of Mehta due to her being a Christian. In due course 
the respondent returned to India, and shortly afterwards the petitioner also came 
to India along with a mutual friend. She met the respondent and early in 1940 
it was suggested that she should be converted to Hinduism to facilitate their 
marriage, to which she agreed. For five days before the conversion, she and the 
anon Rn stayed at & hotel in Bombay and on Feb I5, 1940, she was not 
merely converted to the Hindu faith but also married to respondent according 
to the Arya Samaj rites. The present proceedings were brought in England for 
a declaration of the nullity of the marriage on the ground that when the ceremonies 
were being performed the petitioner was all along under the impression that she wa s 
only being converted and had no idea that she was also being married. One of 
the questions which the Probate Court had to consider was whether it had juris- 
diction in the matter. Barnard, J., observed: *' But the case does raise certain 
difficulties including the question of jurisdiction. I am not in the least troubled 
by the fact that the ondent was at all times domiciled in India, As the law 
now stands and as it y always has stood I think the fact that the petitioner was 
at all material times domiciled in England gives this Court jurisdiction to deal, 
so far as nullity is concerned, with the marriage she went through with the res- 

t". Barnard, J., has thus held that in nullity proceedings the original 
domicile of the petitioner is the test of jurisdiction, no matter where or according 
to what rites or in what faith the marriage may have been performed. - He seems 
also to have assumed, as the decision would suggest, that the validity of the marriage 
need not be tested by the law applicable to the parties at the time of the solemni- 
sation but according to ordinary contractual law. Two estions arise; first, 
what gives jurisdiction in nullity proceedings and second, what is the law to be 
applied in granting the relief. 

As stated by Lord Westbury in Skaw v. Gould*: “ Marriage is the very 
foundation of civil society, and no part of the laws and institutions of a country 
can be of more vital importance to its subjects than those which regulate the manner 
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and conditions of forming, and, if necessary, of dissolving the marriage contract.” 
The British Courts give various types of reliefin regard to marriages, such as divorce, 
divorce a mensa ei thoro, nullity, restitution of conj rights, jactitation, etc. Of 
these, however, divorce could be obtained till 1857 only by private Acts of Parliament 
and it was only thereafter that it became available through Junt processes for 
stated causes. Other matrimonial reliefs were however available from very early 
times. According to English law, divorce jurisdiction rests on domicile only. 
“ The domicile for the time being of the married pair affords the only true test of 
jurisdiction to dissolve the marriage”—-Ls Mesurier v. La Mesurier}, Divorce ted 
by a Court other than the Court of domicile will not be valid, Dolphin v. Robins?, 
arvéy v.Farnie*, unless it is recognised by the law of the domicile, Armitage v. Attornay- 
General*, or by statute. A statutory modification introduced by the Indian and 
Colonial Divorce Jurisdiction Act, 1926, permits ns domiciled in England to 
obtain divorces in India on the basis of their ak a in India. As to the system . 
of domestic law to be applied in such cases, various possibilities have been discussed 
and most of them have been rejected. It cannot be the lex loci contractus inasmuch 
as marriage is not a mere contract but a contract conferring status or status arising 
out of contract. -It cannot be the lex loci celebrationis, since mode of celebration 
by itself cannot regulate future status. It cannot be the lex loci delicti since the 
of matrimonial offence is often accidental merely. It cannot be the lex patriae, 
l for though favoured by some systems of continental S British jurisprudence has 
definitely rejected nationality as a basis of jurisdiction in matrimonial matters. 
Nor can it be the law of the place of residence, since residence may be characterised 
by impermanence. It is the lex fori that is held applicable. The ruleis also absolute 
that a wife cannot in any circumstances, not even after the parties are judicially 
separated, acquire or retain a domicile of her own, Cook v, Aitorney-General for 
Aberta*, H. v. H.* It would therefore follow that divorce could be granted 
only on grounds available. under the domestic law applicable to the husband, 
usually the husband's law of domicil. In England this principle has been subjected 
to two statutory exceptions. The Matrimonial Causes Act, 1997, provides one 
modification. Under that Act, in the case of desertion by the husband, if prior 
to that he was domiciled in England or Wales, the Court shall have jurisdiction for 
the purpose of any proceeding in divorce, annulment, judicial separation and 
restitution of conjugal rights whatever domicile he may be at the time of the 
actual proceedings. The other statutory modification is made by the Matrimonial 
Causes Act, 1944, which is a purely temporary measure. jer tem to that 
Act, ifa marriage had been celebrated on or after September 3, 1939, between 
a husband domiciled outsidethe United Kingdom at the time of the marriage and 
a wife who immediately prior to the marriage was domiciled in the United Kingdom, 
the High Court shall have divorce and nullity jurisdiction. So far as divorce is 
concerned it is thus clear that jurisdiction is founded on domicile except where 
there is relaxation of the rule by statute or by the law of the domicile, and the 
law applicable in granting the relief is the lex fori. 
Does jurisdiction regarding nullity stand differently? It is submitted, not. 
It is true that while divorce was not available ordinarily prior to 1857, other matri- 
monial reliefs could be had. Ecclesiastical courts were granting such reliefs. Resi- 
dence was the basis of jurisdiction in such matters. An appeal from such Courts 
lay originally to the Pope. Since the Reformation, these Courts became national 
Courts and the appeal] lay to the King. The passing of the Matrimonial Causes 
Act, 1857 (20 and 21 Vic., c. 85) resulted in provision being made for divorce and 
in the transfer of matrimonial jurisdiction to the secular Courts. The practice 
and procedure of the Divorce Court are governed by statute and rules made there- 
under and where they are silent the principles and practice of the ecclesiastical 
Courts must be followed in proceedings other than for dissolution. Jurisdiction 
in nullity suits is therefore exercised in accordance with the principles and rules 
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as nearly as may be conformable to the principles and rules on which the ecclesiasti- 
cal Courts acted. To assume that the jurisdiction of the High Court in regard 
to nullity proceedings was altogether an inherited jurisdiction would not be quite 
correct. Nor is there anything in that Act to warrant the making of a complete 
distinction between divorce jurisdiction and jurisdiction in nullity proceedings. 
The Matrimonial Causés Acts of 1937 and 1944 treat them alike. It is therefore 
reasonable to argue that the earlier Act of 1857 could not have intended differently. 
Proceedings in nullity, though technically different, are in substance akin to divorce 
proceedings, for, both involve a question of status. "There is prima facie no reason 
toemploy in the case of nullity proceedings a different testas to jurisdiction. 
Eminent jurists have recognised that residence alone will not be sufficient to confer 
jurisdiction in nullity cases, ses Cheshire’s Private International Law!; Read's 
Recognition and Enforcement of Foreign Judgments’. That the test is the same, 
namely, domicile in regard to nullity proceedings also has been judicially recognised, 
Salvesen v. Administrator of Austrian Property, Inverclyde v. Inverclyds*. But recent 
decisions both in land and Scotland have propounded a different doctrine and 
have recognised residence as sufficient to confer jurisdiction, see White v. White, 
Easterbrook v. Easterbrook9, Hutter v. Hutter’, Lindin v. Chakravari?, Macdougal v. 
Chiinavis?, M. v. Mangrulkar!i?, In Salvesem's cass11, Lord Phillimore had 
observed: “In my opinion the Wiesbaden Court was the only competent Court 
for the parties." The observation has been sought to be explained away in one of 
two ways. In Rayden on Divorce!?, it is suggested that the observation only means 
that “the Court of the domicile has a superior claim in questions of status to other 
Courts and is therefore the only Court competent to pronounce a decree which is 
conclusive here and not.that the jurisdiction of the Court of the domicile 
is exclusive of all other Courts". In Mason v. Mason!?, it seems to have been considered 
that Lord Phillimore's observation was probably due to the fact that in the Salvesen 
case!l neither party had a residence outside their domicile to give jurisdiction for 
nullity p ings. It may, with all respect to the propounders of these lines of 
distinction, be stated that the observation of Lord Phillimore is too emphatic 
to be distinguished on the lines ested. A more important argument in favour 
of residence being the test of jurisdiction in nullity proceedings is that ‘‘ where an 
Englishman by will leaves pro to the child of a foreigner, Re Paine1* or where 
one accused of bigamy pleads that his first marriage is void, R. v. Naguib1® or where 
the wife sues for judicial separation or for restitution of conjugal rights and the 
husband pleads that the marriage is void, Chetti v. Chetti!*, Nachimson v. Nachimson'? 
or where the wife sues for maintenance in a Summary Court and the husband con- 
tends that the marriage is not valid, Papadopoulos v. Papadopoulos!1?, in all such 
cases the Courts in England have considered themselves competent to determine 

the validity of the marriage even when the parties had been domiciled abroad and 

the marriage had been celebrated abroad and hence it would be inconsistent to 

deny such jurisdiction when the issue is raised fairly and squarely in nullity proceed- 

ings". It is true that British Courts have for many years been deciding as incidental 

matters questions relating to the validity of marriages. ‘That, however, is only as 

ancillary to some other question of which the Court was directly seised and to whose 

solution such a decision was necessary. That would not however mean that where 

the issue is directly raised whether a marriage is valid or not a Court which will 

not normally have jurisdiction in the matter could assume jurisdiction. Also it 
may be noted that in Halsbury’s Laws of England (2nd edition, Vol. X, p. 640), 
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it is stated that the Courts entertain a nullity suit tf the respondent was within the 
jurisdiction at the institution of the sat, whatsoever the ground of the suit and 
wheresoever the marriage was celebrated. 


In the Mehta case1, Barnard J., speaks of the petitioner having a British domicile 
which gave him jurisdiction in the matter. It is not clear whether what Barnard, 
J., meant was that the petitioner had the requisite residence which according to 
the later decisions of the British Courts would give jurisdiction in nullity matters. 
. If, however, the learned boc was applying the same test as is applied in divorce 

cases to determine jurisdiction, it is difficult to perceive how the petitioner could 
be deemed to have a British domicile atthe materialtime. The petitioner no doubt 
had such a domicile prior to her marriage. She bad left England avowedly with 
the object of marrying the respondent. And a marriage was in fact gone through 
at Bombay. That, in law, meant that she had prima facie acquired British Indian 
domicile, the domicile of her husband. How then could she have at the same 
time a British domicile? ‘Till the marriage is actually set aside it is to be pre- 
sumed to be valid, and the Courts will have to start with the presumption that 
the domicile of the petitioner is that of her husband. Obviously the assumption 
of jurisdiction could not be correlated to the eventual result of the suit. Juris- 
diction cannot rest on so doubtful a foundation. Itis therefore difficult to 
follow the learned Judge’s conclusion on this matter. Again the policy of the 
Indian Law in to the matter may be gathered from section 2 of the 
Divorce Act (IV of 1869) according to which solemnisation of marriage in India 
and residence are requisite for conferring jurisdiction. 

. Even assuming that by reason of her residence at all material times in England, 
the Probate Court would have jurisdiction to entertain the nullity 
notwithstanding that the respondent was not at that time within its jurisdiction 
the question still remains by what law the nullity or otherwise of the marriage would 
fall to be determined. The marriage was according to the Hindu rites and in 
India. The validity has therefore to be tested by the principles of that law only. 
The latter system no doubt recognises cases where in spite of an apparent marriage 
the status of wifehood does not arise, as for instance where a person marries a girl 
who is within the prohibited degrees of relationship or is a sagotra or has identity 
of pravara. The Mitakshara® has stated : 


dueg uH amag Aaa Sq | 


In a case where both parties had originally an Indian domicile and as Hindus had 
married in India according to the Hindu rites, it can hardly be contended that 
mere residence of one of the spouses in England at the material time would give 
jurisdiction to the English Courts in regard to nullity proceedings or that the validity 
of the marriage will to be determined by any system of law other than Hindu 
law. How then can the fact that at an earlier point of time one of the spouses 
had a British domicile affect the position in to either matter? The analogy 
afforded by section 2 of the poli Divorce Act suggests that the British Court 
will not have jurisdiction if the marriage has not been celebrated within Britain. 
The rule in Halsbury would deny jurisdiction if the respondent was not at the time 
of the institution of the proceedings resident in Britain. |j 


“In the Mehta case’, the willingness of the parties to marry each other, the peti- 
tioner’s journey to India shortly after the respondent's return to this country, 
the petitioner's willingness to be converted to Hinduism to overcome the parental 
antipathy to the marriage, their staying together for five days in Bombay prior 
to the conversion, all these circumstances show that the petitioner had not come 
to India as a tourist or for any other purpose than to marry the respondent. And 
a marriage was in fact gone ugh according to the learned Judge's finding. It 
is the law of this country that a marriage actually celebrated will be presumed to 


1. (1945) a AILE.R. 690. ; a. Gf. Baudhayana II, 1-1-87. 
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be valid and in accordance with law till the contrary is established, Indiran v. Rama- 
$oamil, Ramamani v. Kulandai Nachiar1, Fakirgouda v. Gangi*, Appi Bai v. Khimji*. 
Even a duly performed marriage could be set aside no doubt if there is force or 
fraud, Venkatacharyulu v. Rangacharyulu*, Mulchand v. Bhudhia*. In the Mehta case 
there was no use of force at any stage ; nor was any fraud alleged. "What was 
set up was a unilateral mistake as to the nature of the ceremony that she went through. 
It was not suggested that the respondent was aware of her mistake and kept quiet 
or that he had misled her. In the circumstances the mistake as to the nature of 
the ceremony performed would hardly be material, particularly in view of tbe 
fact that she had agreed to marry the respondent and for that purpose was ready 
to adopt Hinduism. Barnard, J., observes : “I have also heard the evidence of 
Sir ed Wort, who was for some fourteen years a Judge of the High Court in 
British India, and I am quite satisfied, from his evidence, that the ceremony which 
the petitioner went through with the respondent was a valid marriage according 
to the law of British India." On this finding it is submitted that the prayer should 
have been rejected. The learned Judge however went on to remark : “Jam equally 
satisfied, from the evidence that the petitioner never had any intention to contract 
a valid marriage a the time." (Italics ours.) The importance of the last expression 
is rather difficult to realise. lfintention to marry was present and had been 
expressed before, the fact thattheidea of marriage was not associated by her with 
the ceremony in which she was eae a at that time, can have no force in 
the absence of any suggestion of fraud or other ulterior purpose. So even on 
principles of contractual law the conclusion of the learned Judge would not seem 
to be justified. The case however serves to emphasise t the English law 
in regard to the award of matrimonial relief is not either in accordance with the 
policy expressed in the Indian Divorce Act or with the principles of private Inter- 
national law. In all such matters there should be reciprocity and uniformity in 
the principles to be applied by the tribunals of the different countries if anomalous 
ts are to be avoided, 


S. VENKATARAMAN. 


SUMMARY OF ENGLISH CASES. 


Joun LaNaasrER RADIATORS, LTD. v. GENERAL MOTOR RADIATOR Co., LiD, 
(1946) 2 AILE.R. 685 (C.A.). 


Practico—Pleading—Denial of allegations in plaint—Specific denial of each item— 
If essential. 

It is not necessary for the pleader to copy out each allegation in the statement 
of claim which he denies. A pleading in defence which alleges in effect, tt at the 
statement of claim and every allegation of fact in it is incorrect from beginning 
to end, cannot be said to be obscure or evasive. To compel the defend?nts to 
set out the denials in a longer form would merely lead to unnecessary expense. 
The plaintiffs may serve a notice to admit facts or make use of interrogatories. 

If at the hearing of the action the Court thinks tbat the statement of defence 
iu that form has involved the plaintiffs in unnecessary expense, the Court can deal 
with the matter by way of costs. There is no defect in the form of the defence 
warrantiug a striking out cf tbe defence. 
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SOPHAN 7. CLIFFORD AND Son, (1946) 2 AlLE.R. 733 (C.À.). 


Bankrupicy— Petition based on judgment debt as act of bankrupicy—Order fo! payment 
by instalments of the judgment debt—If can be made without notice to creditor so as to interfere 
with the creditor's right to proceed with the bankrupicy petition. 


Where a creditor has presented a petition in bankruptcy based on a judgment 
debt as an act of bankruptcy, the judgment debt ought not without notice to the 
petitioning creditor to be ordered to be paid in instalments so as to interfere with 
the creditor’s right to proceed with the bankruptcy petition. 

Qyasre.—Whether the Court which passed the judgment had jurisdiction after 
commencement of bankruptcy proceedings to make an order for payment by 
instalments ? l 


IN THE ESTATE OF OATES, CALLOW v. SUTTON, (1946) 2 AILE.R. 735 (P.D.A.). 

Will—Alterations in—Presumption and onus—Iniention of testator—Evidence as to 
— Admissibility to rebut presumption. 

Alterations apparent on the face of a will are to be presumed to have Leen 
made after the will was executed, until evidence to the contrary is adduced. The 
declarations of the testator made before the execution of the will are admissible 
evidence from which a jury might draw the inference as to the alterations having 
been made before the execution of the will, since the alterations were made in fur- 
therance of an intention shown to have existed before the execution of the will. 


J. (otherwise S.) v. J., (1946) 2 AILE.R. 760 (P.D.A.). 


Husband and wife—Husband sterilised surgically before marriage to knowledge of wife 
— Wife if entitled to decree of nullity on the ground of wilful refusal to consummate marriage. 
The act of a husband in ee operation performed which made him com- 
pletely sterile, although able to achieve penetration and emission (the wife being 
thus artificially prevented from having a child by him) amounts to wilful refusal 
to consummate the marriage. However, where the wife knew before her marriage 
that thé husband had been made irremediably sterile, she must be held to have 
acquiesced in the circumstances of the marriage and a decree of nullity cannot be 
nted in her favour on the ground that by reason of the operation the husband 

is unable to consummate the marriage. 


Mersey Docks AND-Harsour BOARD v. COGGINS AND GRIFFITH LTD., (1947) 
A.C. 1 (H.L.). 


Tort—Master and servani—Negligence of servant causing injury to stranger—Lia- 
biltty—Servant, a driver of a crane which was hared out to another along with diner— Master 
liable—Hirer or permanent employer—Test. 


A mobile crane was hired out along with its driver to stevedores for the purpose 
of loading a ship. As a result of the negligence of the driver in working the crane 


a third party was injured and claimed . On the evidence it was found 
that the accident mad ores because of the negligent way in which the crane driver 
worked his crane and that the stevedores had no control over how he worked the 


crane as distinguished from telling him what he was to do with the crane. In 


-the circumstances, 


Held : The general employers and not the hirers must be liable for the negli- 
gence. ‘The burden of proofrests on the general employer to shift the prima facie 
responsibility for the negligence of servants engaged and paid by such employer so 
that this burden in eet aka bea case may come to reston the hirer who for the 
time being has the advantage of the service rendered. 
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COLMAN v. Issac CRoFT AND Sons, (1947) 1 K.B. 95. 


Tort—Master and seroant—Negligence of servant (a lorry driver) causing death to 
person employed for doing other work volunteering to go in the lorry and help in loading and 
unloading—Doctrine of common employment—Not applicable. 

Where a person employed as bricklayer travelled in a lorry belonging to his 
e eel volunteering. his assistance in loading and unloading and was injured 

killed as a result of an accident due to the negligence of the driver of the lorry 
and the former’s wife sued for damages, i 


Held : The doctrine of common employment is not applicable. To-day the 
Court leans against the doctrine of common employment and it 1s possible to take 
the view that the deceased man volunteered to help with the loading and unloadi 
of the lorry, and undertook the risks of the negligence of the lorry driver when bo 
were engaged in doing this but he did not volunteer to undertake the risks of 
the negligence of the lorry driver while driving him from one place to another 
at which loading or unloading was to be done. 


CourrTs AND Co, v. Brown Leaxy, (1947) 1 K.B. 104. 
Guarantor—Infant’s loan with bank—Guarantor if can be made liable. 


The guarantors to a bank of an infant’s loan, where all the parties know the 
facts, cannot be sued ; because the loan guaranteed is absolutely void. 


GRAHAM v. GLASGOW CORPORATION, (1947) 1 AlLE.R. 1 (H.L.). 


Tort—Master and seroant—Injury to oe ee of common em- 
ployment—Sustainability—Electric trams—Collision—Injurp to servant —Maaster if liable. 

A tramcar belonging to the ondents collided, owing to the negligence 
of the driver employed by them (by failing to apply the brakes) with another of 
their tramcars on which the ap nt was employed by them as a conductress, 
with the result that the appellant sustained injuries. The appellant sought reparation 
from the respondents. 


Held: The crews of the two tramcars were carrying out a common work. 
From the circumstances that tramcars cannot avoid an impending collision by 
lateral movement and that a common path is prescribed by them by the rails on 
which they both travel necessarily creates a great risk, the employee’s contract must 
be regarded as including the implied term exonerating the respondent from liability 
for the nezligence of the appellant’s fellow-servant. 


Radcliff v. Ribble Motors Services, Lid., (1939) 1 AU.E.R. 687 : (1939) A.C. 215 
(H.L.) explained and distinguished. 


Dovne v. Kinner Co. Lro., (1947) 1 AILE.R. 6 (H.L.). 


Workmen's du ahan id Act (1925), Section 9 (1), proviso (c)—Accident resulting 
in total incapacih im for maximum compensation for total incapactty—Compensahon 
for partial incapacity in respect of earlier accident—If to be included in the maximum. 
A workman who is in receipt of compensation under the Workmen’s 
Compensation Act for partial incapacity resulting from a first accident should 
continue to receive this compensation in addition to further weekly compen- 
sation in respect of the total incapacity resulting from a second accident. The 
proviso to Section g (1) of the Workmen’s Compensation Act which provides that 
‘the weekly payments shall in no case exceed 30-s " will not apply to the case. 
proviso only limits the compensation in respect of the injury caused by the 
particular accident and not the total compensation payable to an individual, The 
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words “In no case” mean “ in the case of no given: accident” and not “ih the case 
of no individual." 


(1995) 2 K.B. 9o approved. 


SEARLEE 0. WALLBANK, (1947) 1, AILE.R. 12 (H.L.). 


Tort—Horse escaping through gap in fence and colliding with cyclist on highway— 
Ovoner of field tf liable for failure to maintain fences to prevent escape of animals on highway. 

The a i horse goton tothe road from his fieldas thefence was 
defective and as a result ofits collision with the appellant, a cyclist he was 
injured. In an action for damages, 


Held : The road side owner who sets up no fence would not be under any 
duty to by on the roads as regards horses and cattle. Nor will such Owner, 
who with a view to keeping out trespassers, or in an endeavour to prevent his cattle 
and horses from straying, be liable for failure to maintain such fences to prevent 
the escape of his horses or cattle. 


CovcHMAN v. Hint, (1947) 1 AILE.R. 103 (C.A). 


Sale of goods-—Axction—Catalogue describing ““heifers”” as “ unserved "— Clause 
in catalogue excluding liability of auctioneers from liability Sor errors in description—Effect 
—Affirmation by auctioneer in reply to oral inquiry by bidder that heifer was unseroed— 
Warranty—Liability for breach. 

The plaintiff purchased at an auction a heifer which was described as “ un- 
served ” in the printed catalogue which also stated inter alia that the auctioneers 
will not be ible for the correct description and were not giving any warranty 
whatever. The plaintiff however ecce of the auctioneer if he would confirm 
that the heifer was unserved and the auctioneer verbally confirmed the same. The 
heifer had a miscarriage shortly after and died asa t and of the strain of carry- 
ing a calf at too young an age for breeding. The plaintiff claimed damages for 
breach of warranty, 

Held: Yn so far as the plaintiff relied on the statement in the catalogue to 
support his claim for damages for breach of warranty he necessarily failed But 
there was an unqualified condition (on the oral assurance) which on its breach 
the plaintiff was entitled to treat as a warranty and receive damages. The printed 
condition that the vendor will take no responsibility for errors of description of 
things offered for sale on inspection is reasonable for visible defects, but for qualities 
or attributes which are invisible it is not reasonable. 


LOEWENTHAL 0. VANHOUTE AND ANOTHER, (1947) 1 AILE.R. 116 (K.B.D.). 


Leass—Notice to quit—New tenancy if can be implisd by issue of subsequent notice to 

A tenancy was determined on September 21, 1946, the notice to quit havi 
been given on September, 14. The rent offered on 29rd September, was ahead. 
A solicitor. then gave a notice to recover possession. l 


Held: When a valid notice has been given, a new tenancy can be created 
only by an or implied ent. <A subsequent notice to quit is of no 
effect unless -other circumstances form the basis for ee a new tenancy having 
been created after the expiry of-the first notice. In this case no such agreement 
for next tenancy can be inferred. a = 
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; PLANNING FOR THE PROFESSIONS : LAW—DISCUSSION * 
Participants: (1) Hon'ble Mr. Justice V. Govindarajachari, 
i (2) Sir Alladi Krishnaswami Iyer, and 
i (3) Mr. S. Govindarajulu, Vice-Principal, Law College, Madras, 


. Jusmas V. G.—Don't you, gentlemen, think that the impression which is 
generally prevalent that the Bar 1s over-crowded and that there is no scope for 
real talent is altogether wrong? A phan EET judge of the Madras High Court 
was remarking to me a short time ago t he did not find a sufficient number 
of clever young men m up, as they should, if the Bar is to retain its position. 
I said, I thought so too and I added that it is partly due to the discouraging talk 
which is indulged in very often by members of the Bar themselves, perhaps well 
meaningly. Sir Alladi may tell us how he feels about it. 


Sır A,—I entirely agree with you, Judge. I have been of the same opinion 
myself for a considerable time. ‘That, of course, is not to say that all is right with 
the Bar and that there are not several things which the Bar can do for itself, to improve 
its own position. I definitely hold that we should encourage bright young talent 
to take to law. For our expanding public life we will need a large number of 
young men of means with a good 1 background. Our diplomatic and ambas- 
sadorial services will require and will absorb a fair number of lawyers with a good 
working knowledge of constitutional and international law, economics and political 
science. Professor Govindarajulu will be able to tell us whether our Law Colleges 
are manufacturing too many law graduates. 


S. G.—The average number of persons obtaining a law degree, taking the 
figures for the last three years, is below 200 and I am ione (aai the a 
number of enrolments per year is about 160. If the total number of legal practi- 
tioners in this Province, advocates and pleaders included, is put at something between 
7,800 and 7,900 which, I believe, is a fairly correct figure and assuming that the 
normal duration of a lawyer's professional career 15 25 years, the number needed 
for replacement alone is 4 per cent. or about 315, which is nearly doukle the present 
number of enrolments. Further, there is an increasing volume of work for la i 
before several kinds of administrative Tribunals like Textile Licensing Authcrities, 
Road Boards and so on. There should, in my opinion, Ee no curtailment of oppor- 
tunities in the matter of legal education and on the other hand, we should improve 
upon the present svstem of legal education and adjust it to suit the growing needs 
cf society. 

V. G.—There has been, Professor, considerable controversy in.recent times 
as to the stage at which legal education may Le imparted. Sir Alladi and myself 





* Discuss on broadcast from the All India Radio, Madras, on 26.h March, 1947. Published 
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have always held the view that the Intermediate examination is too early a stage 
for commencing law studies. I suppose you agree. 


S. G.—I think so too, Judge. The boy's mind is not adequately mature 
at that stage. But I should think with a preparatory course of one year after the: 
Intermediate examination, legal instruction can usefully start. 


V. G.—I suppose you would leave it open to young men to join the law course 
after their graduation, if they like. 

S. G.—Certainly. The mental iioc uen and culture acquired in preparing 
for a degree in arts or science will be of the greatest use to the lawyer. But it 
is not necessary to compel one to spend two or three years for taking a degree, 
before joining a law college. Many people take a degree in science, ecting 
to make a living thereby but since the country is not able to asborb all of them or 
find useful work for them I am not for placing any embargo against their taking 
to law-at that dan d if they wish to. They would no doubt have lost a year or two, 
but that is their lookout. 


Sra A.—Are you, Professor, for the continuance of the two year academic 
course in law or are you for a three year course? This again, as you know, has 
been the subject of acute controversy. 

S. G.—I am for a three year course, particularly as the scope of studies has 
necessarily to be enlarged in view of the needs of the times. There need not be 
any serious objection to it on the ground of cost, because ifthe one year's Pepe: 
ratory course suggested by me is accepted, a student can, as at present, get his law 
degree four years after the Intermediate examination. 

V. G.—If the course is to continue to be a two year course, do you suggest 
any material changes in the curriculum ? 

S. G.—No. I would not. There are no subjects which can be taken out 
and none can be added without making the course unreasonably heavy. 


V. G.—Ifit is to be a three year course, what subjects would you add, assum- 
ing, as I suppose we must, that all the present subjects for the F.L. and B.L. studies 
are retained ? | 

S. G.—I would include in the three year curriculum a general study of the 
Civil and Criminal Procedure Codes, and the attendant rules of practice and pro- 
cedure and the law oflimitation. This part of it, which you may call practitioners’ 
subjects, would be E but in addition to it, I would ask the student to 
select two out of four optional groups which would be somewhat on the following 
lines : 

(1) International Law, public and private, principally public, 
‘(2) Mercantile Law including Company Law and the Law of Income tax, 
m2 Constitutions of specified countries other than India which is already 
inclu in the Law Course as a compulsory subject, and. 
(4) Law of Insolvency and Law of Wills and the Law of Intestate Succession 
among communities other than Hindu and Mahommedan. 

V. G.—If we have a three year course, Professor, would it not be rather 
burdensome to have a University examination at the end of each year ? 

S. G.—It would be. Even now a University examination at the end of the 
first year law course and again at the end of the second year law course, coming 
as they do, after several University examinations-at a prior stage, puts a great 
strain on our students. 


V. G.—What would you suggest ? 


S. G.—I would not have any.University examination at the end of the first 
<“ There would be only two University examinations for the three year course, 
one at the end of the second year, and the other at the end of the third year. 


H 
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Sm À.— Would you, Professor, retain the M.L. studies? 


S. G.—I would, Sir Alladi. There must, I think, be adequate recognition 
of and support for a higher knowledge of law. Whether a M.L. Degree would 
have any remunerative value is more than I can say, but the Universities should, 
itseems to me, encourage higher studies in law by continuing to provide for a Master's 
degree and a Doct rate in law. The academic branch of the law has its part to 
play along with the Bench and the Bar. Don't you think so, Judge ? 


_ V. G.—l agree. In fact I have been wondering whether it is not high 
time that we have a University Law Chair. 


S. G.—I am glad to tell you, Judge, that the idea is on the tapis and the Board 
of Studies in Law has put up proposals for a Department of Law in the University. 
It is proposed to make a start with Constitutional Law and International Law. 
But there is always the problem of Finance. I hope the Government and the 
public will help the University to achieve its object ere long. 

V. G.—There is then, I suppose, the vexed question of making apprenticeshi 
atlaw dier useful and effective. Iam sure Sir Aladi will have something ali hte: 
ing to us. 


Sm A.—This is one of those things which are mostly dependent upon the 
human factor. The problem can only be solved if masters and pupils are both 
enthusiastic, I would say particularly the masters. The problem can be satis- 
factorily solved only if there is a genuine enthusiasm among senior practitioners 
that our young men should get the best training during their apprenticeship, so 
that they may keep up the efficiency of the Bar, 


V. G.—I do not know if the Professor could not help us. 


S. G.—I am just thinking whether, apart from such benefits as they may get, 
by attending the master’s chambers and the Courts, apprentices could not be 
given some practical coaching under properly selected tutors in Madras and a few 
moffusil stations in the matter of drafting pleadings and memoranda of appeals, 

ing briefs and witness’s proofs. t I mean is, a clever yo lawyer 
with fair experience could make the apprentices do a certain number of laints 
and so on and point out the defects and how they should be remedied. I do not, 
of course, deny that these have got to be learnt in the stern school of experience 
but the technique of a lawyer’s professional work admits of a systematic prelimi- 
nary instruction, 

V. G.—It is a suggestion which should be seriously considered by the Bar 
Council. There is, of couse, the question of cost. 


S. G.—This work of the Bar Council is entirely educational and Government 
should give a grant on that basis either from enrolment fees, which the Government 
is collecting or from general revenues. Also, if the teaching of the processual 
law is part of the University course, it would relieve the Bar Council of some of 
its present expenditure. 

V. G.—What about the reconstitution of the Bar? There are particularly 
two questions so often discussed but on which no conclusions have ever been reached, 
tentative or otherwise. Firstly whether it is desirable tochave the double agency 
and secondly whether we should not have differentiation between senior advocates 
and junior advocates somewhat on the lines of the silks and the stuff gownsmen 
in England. 

Do you advise, Sir Alladi, the introduction of the double agency syatem in 
the mo ? 

Sm A.—I am definitely against it. The double agency which, compels every 
litigant to engage two practitioners, an advocate and a solicitor, is in my opinion, 
too costly. for our people having regard to their economic condition. It would 
be the height of oppression, for instance, to say that a litigant who has a criminal 
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case in the Magistrate’s Court or a small cause suit in the District Munsiff’s Court, 
should have to engage two legal men. 


V. G.—I suppose your objection holds good even if we should have a fixed 
scale of fees for the solicitor a 


Sm À.—Yes it would. 
V. G.—How about the High Court? 


SIR À.—I am against the introduction of the double agency on the appellate 
side of the High Court or in the City Civil Courts or in the Small Cause Courts 
or in the Presidency Magistrate’s Courts for the same reason. I am not however 
pre to rule it out altogether, so far as the Original Side is concerned, but 

would suggest that the Chambers of Commerce and other concerned bodies may 
first be consulted. 


V. G.—Don't you think, a differentiation between senior and junior advocates 
would be salutary and helpful ? 


Sir A.—I agree. While a minimum standing of ro years should be insisted 

for enrolment as a senior advocate, it should not be open to every practitioner 

of 1 10 years’ standing to claim, as of right, that he should be enrolled as a senior 

advocate, as it happens for instance, in the Federal Court. The High Court must: 

ee Erde su P Me e extent of his practice, 

and his ability and his integrity. In the case of mo itioners also the 

High Court must be similarly satisfied tho it must for that purpose, depend 

to a certain extent upon the opinion of th a Docet Judge Judge 

V. G.—I presume you would recommend the differentiation of senior and 

junior practitioners both for Madras and the Moffusil. 


Sm À.—Yes. 


V. G.—Am I also right in thinking, Sir Alladi, that you would impose upon 
& senior advocate the disability of not being permitted to appear without being 
instructed by a junior advocate, just in the same way as a King's Counsel, who can- 
not appear without being supported by an utter barrister ? 


Sm À.—I would impose the same restriction. Don't you think, Judge, this 
differentiation between senior and junior advocates wou]d put more money into 
the pockets, particularly of our junior advocates ? 


V. G.—I fully agree, Sir Alladi. But what would you say about the propor-. 
tion between the senior’s fee and the junior’s fee. Don’t you think—1/grd is 
rather low? 

Sm A.—You may perhaps put it at a half but more than that would press 
harshly upon the litigant and would only lead to evasion and friction. 


V. G.—Have you, Sir Alladi, an d Saba to make about helping our 
young lawyers to develop into good 
Sm À.—One thing I can MEME suggest. In very many cases it^ Joda 


be casy for a senior to open the case and map it out, so to say, and then do some 
specified portions arai leaving the other points to his junior. 


V. G.—I do not sea why it could not be done, provided of course, ext is 


2 Ov ping. It would certainly give many more opportunities of lea 
loe ene I suppose, you suggest, in substance, that two ond 
ud be heard in support of the same side whenever they claim to be so heard. 


Sm A.—Exactly. The difficulty as to tition, which you suggested, Judge, 


may easily be avoided if the junior is present RES the NGANG, mum 18 to say, 
even when his senior is arguing. B 


oo Ve i i i yn em, 8h Sir Alladi, is actuslly hap in some 
cases though certainly. not so- frequently as you would have it. = I suppose, 
you would like to have it almost as an ble practice. TE Mr. 
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Now, do you think, Sir Alladi, the State could be helpful to our legal men in 
any way? - EE 

Sm A.—I think it could. Recruitment for instance to the registration depart- 
ment or the: or to any other department, for which a knowledge of 
law would be may be confined to law graduates. 


V. G.—Ts there not a good deal that the Bar can do for itself? I realise, 
of course, that that. would mean a general change in the attitude and conduct 
of the several sections of the legal profession. 

SIR A.—There too I agree with you, Judge. Junior lawyers must be more 
ambitious and hard-working, while senior lawyers must not only be more friendly 
and helpful to the junior lawyers but must, so to say, realise the duty that rests 
on them of seeing that the succeeding generation of lawyers is at least as good 
as themselves. whole thing, of course, requires a fresh orientation. ~ 


V. G.—Is there not an impression for which, I think, there is substantial 
foundation that senior lawyers go on accepting briefs irrespective of their magnitude 
or the lack of it and that in the matter of fees a minimum worthy of their status 
is not insisted on? No doubt there have been and are others who rightly insist 
upon a proper fec. ge x eos 

Sm À.—I cannot deny that there is such an impression as you have outlined. 
Nor can I say that there is no foundation for it. But these are things which can 
only be remedied by the Bar y adopting a proper attitude and there is no 
way of compelling them to do ko. 

V. G.—If seniors strictly adhere to their minimum fee, the opportunites of 
juniors will undoubtedly increase. ‘There is no need to fear that the total earnings 
of a senior would suffer by this. But they will be relieved of a mass of miscellaneous 
work. .It would be both enlightened self-interest and performance of a duty to 
the profession, if they adopt this course. | 


Sm A.—Quite so. i 

V. G.—Don't you think a sort of trade. unioh spirit without its attendant 
evils should grow up in the Bar? - ; 

Sm A.—I agree it should. E 

V. G.—Could you account, Sir Alladi, for what, I suppose, is a fact that 
the Bar is taking less and less interest in public life ? 

. Sm A.—Partly it is due to the present day conditions of public life, Public 
life, particularly in the political field is a whole time job and cannot therefore be 
clubbed with the practice of the lawyer's profession. 

."V. G.—But don't you think thatlawyers could guide public opinion on im- 
portant matters particularly on the several legislative measures that may be in 
contemplation. 

Sm A.—I agree, Judge, that they could, but that would mean a thorough 
and painstaking study of the problems as they arise without starting with any partisan 
or preconceived notions. If questions are studied in the manner I suggest by 
our young lawyers in their study circles, 1 do with you they can play a quiet 
but important part in shaping public opinion without which democratic institutions 
will be a failure. : f 
— V. G.— The solution of some of the problems we have been discussing would 
require the co-operation of many persons and let us conclude with the hope that 
such co-operation will be forthcoming for the common good of the Bar and the 
Country. ! | | 
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^ SUMMARY OF ENGLISH CASES. 
THE JULIA, (1947) 1 AII.E.R. 118 (K.B.D.). 


Sale of goods—C.I.F. Contract-Payment made against delivery order—Ship unable 
to reach destination owing to enemy occupation—Bupyer tf entitled to recover the price paid 
as on failure of consideration. . 

Where under a C.I.F. contract payment has been made against delivery order 
but the ship is unable to reach the destination owing to enemy occupation and 
had to be diverted elsewhere where the goods were sold at a lower price by the 
seller, the buyer is not entitled to recover as money paid on a consideration which 
had wholly failed. Though the goods were not appropriated and property in 
it did not pass to the buyer the risk passed to the buyer. 


A. G. or Ontario o. A. G. or CANADA, (1947) 1 All. E.R. 137 (P.C.). 

British North Amsrica Act (1867), rege 1,92 s Eden of Westminster, 
1931—Power of Canadian Parliament to li eme Court o al with final juris- 
Pk on excluding abbeals to Privy Council --Conshibutional validity, 

The Canadian Parliament has since the Statute of Westminster 1931, power, 
to enact that the jurisdiction ofits Supreme Court shall be ultimate. The Dominion 
Parliament is therefore competent to exclude appeals to His Majesty in Council 
in all cases which can be brought before any Provincial Court in Canada. A pro- 
posed Act to so amend the Supreme Court Act is intra vires of the Parliament of 
Canada, Section 101 of the British North America Act confers a legislative power 
on the Dominion Parliament which by its terms (notwithstanding anything in 
this Act) overrides any power conferred by section 92 on the Provinces or 
by.section 129 and since the Statute of Westminster, 19815 the power conferred 
by section 101 stands unqualified and absolute, even to the extent of abrogating 
the sovereign power of the Imperial Parliament. 


R, v. Corums, (1947) 1 AILE.R. 147 (C.C.A.). 

Criminal trial—Santence—Conviction om two charges of receiving a stolen motor car 
and stolen swit case and its contents —Outstanding charge of diving a motor car while under 
the influence of drink—If can be taken into consideration in awarding sentence. 

Offences under the Road Traffic Act (e.g., driving a motor car while under 
the influence of drink) which on conviction might involve disqualification for 
driving or the indorsement of the licence are not proper cases to be taken into account 
when sentencing a prisoner for a different class of offence (e.g., receiving a stolen 
motor car and suit case with its contents). Only if the outstanding charge is for 
the same class of offence, the Court might take that into account in passing sentence. 


Roura v. JONES, (1947) 1 AL.E.R. 179 (Ch.D.). 

Contract-—Covenant in sestratnt of trade when valid—Covenant by medical pnactitioner 
employed as assistant by a obi (carrying on business of general medical practitioners) 
not to practice within 10 miles for five years after termination of employment —If enforceable. 


À doctor employed as an assistant by a partnership carrying on business of 
general medical practitioners covenanted inisr alia as follows : 

“ The assistant agrees with the principals that he will not during this contract 
of service save in the employ of the principal nor within the space of 5 years there- 
after practice or cause or assist any other person to practise in any depariment 
of medicine, surgery or midwifery nor accept nor fill any professional appointment 
whether whole time or otherwise whether paid by fees, salary or otherwise or whether 
honorary within a radius of 10 miles from X (the business premises). And if the 
assistant shall so practise or cause or assist any other n to practise within the 
radius aforesaid or in any way violate this provision, he shall forthwith pay to the 
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rincipals or as they shall direct or to their successors in title the sum of £ 100 

every month or part of a month during which he shall violate or continue to 
violate this provision as ascertained as fiquicated damages and not by way of penalty 
and without prejudice to the right of the principals, or their successors in title 
to obtain an injunction to restrain such violation ...... sk 

The appointment was terminable at a month's notice. After the termination 
of the appointment the assistant who began to practice in the area was sought to 
be restrained by an injunction. i 

Held, (after stating the principles) that the covenant even if severable was too 
wide to be enforced and the restriction could not be justified. 


Wiis .v. BROOKS, (1947) I AILE.R. 191 (K.B.D.). 
Tori—Defamalion—Libel against Trade Union of " rigging” a ballot— Union jf can 
e An article appeared in a newspaper with regard to a ballot in a varticula: 
trade union heared, “ True to Type? ...... Long and su practice 
experts in devising ballots guaranteed whe to give a desired result." In dh 
the editor, publishers and printers of the newspaper it was contended that the Union 


as a whole had no cause of action since the article in question was an accusation 
not against the Union but against its officers. 


Held, that the action by the trade union is sustainable. There is no difference 
between a trade union and a limited company in this respect and a trade union 
cannot be divided into different parts consisting of various of its members so as to 
deprive it of its right to sue if it is libelled. 


Manchester Corporation v. Williams, (1891) 1 Q.B. 94, not followed. Fraser on 
Libel and Slander, 7th edition, p. 9o, approved. 


National Union of General and Municipal Workers v. Gillian, (1946) 1 K.B. 81, 
applied. 





GODWIN v. STORRAR, (1947) 1 AILE.R. 203 (K,B.D.). 


Costs—Consent order with provision for “ Taxation as between solicitor amd client” 
—Scops—R.S.C., Order 22, rule 14 (11). 

“ Taxation as between solicitor and client " means an inquiry as to the costs 
which a client ought properly to pay to his own solicitor as distinct from “ taxation 
between party and party” which is an inquiry as to the costs which he should 
recover from the opposite side. It cannot be construed to mean only an inquiry 
as to the costs to be paid to the solicitor out of a common fund in which the client 
and others are interested, and is substantially a taxation between party and 
party but on a more generous scale. 


Wiaxs v. DrREGTOR oF Punrio PROSEGUTIONS, (1947) 1 AILE.R. 205 (H.L.), 


Emergency Powers. (Defence) Act (1939)—Offence under temporary statute-—Provision 
that expiry of Act shall not affect the operation thereof as 16s things PE or 
Moro ang > done—Effect on trial of offence after expiry of Act—Regulation idly made 
under Asi —Scope. - 

'The provision in section 11 (3) of the Emergency Powers (Defence) Act, 1939, 
providing “ The ry of this Act shall not affect the operation thereof as res- 
pects things Ka one or omitted to be done " preserved the right to prosecute 
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for offences under the Act even after the date of the expiry of the Act. When a 
statute like the Emergency Powers (Defence) Act, 1939, enables an authority to 
make regulations a regulation, validly made under the Act should be ed as 
though it were itself an enactment. Willingdale v. Norris, (1909) 1 K.B. 57, ap- 
proved. (1946) 2 AILE.R. 529, affirmed. 


APLEY Estates Co. v. DE BERNALES, (1947) 1 AILE.R. 213 (C.A.). . 


Tori— Joint tori-feasors—4Agreement by plaintif not to sue onsa—Effect on liability 
of others to be sued. 

A release granted to one of two joint tort-feasors or joint debtor, operates as 
a discharge of the other joint tort-feasor or other joint debtor, the reason bet 
that the cause of action, whichis one and indivisible, having been released, 
persons otherwise liable thereto are co ently released. But a covenant not to 
e En of two joint debtors or joint tort-teasors does not operate as a release of 

other. - 


WILKIE v. LONDON PASSENGER TRANSPORT BOARD, (1947) 1 AILE.R. 258 (C.A.). 
Tori—JNegligence of conductor—Injury to free pass holder ting to board bus 


which started before he could get tn—Clause in sari tUa e 
Effect on right of injured to damages—Road Traffic Act, section 97—Applicabiltty. , 

The plaintif was the holder of a free pass issued to him as an employee 
of the defendants, the London Transport Board, While attempting to board 
a bus he was thrown off because of the conductor who sounded the bell 
and thereby gave notice to the driver to proceed without taking due care to sce 
that every intending passenger was safely on the bus. In an action for damages 
for injuries sustained, 

Held: The giving or receiving of the pass will not constitute a contract for the 
conveyance of the plaintiff. It merely made the plaintiff a licensee and the condition ` 
in the excluding all liability for negligence, is à. term or condition of the licence 
and if any one makes use of the licence he can only do so by being bound by 
the condition. Accordingly, section 97 of the Road Traffic Act will not apply to 
make the term invalid. By attempting to board the bus the plaintiff was using 
the pass and it cannot be said that he was an ordinary passenger till he showed the 
pass to the conductor or was seated in the bus. 


LEAN v. ALSTON, (1947) 1 AILE.R. 261 (C.A.). 


Practice—Collision between motor car and motor cycle causing death of motor cyclist 
and injury to pillion rider—Claim by pillion rider against car owner for damages—Claim 
to contribution from estate of deceased motor cyclisi—Power of Court to appoint representative 
and tmblead him as third party—R.S.C. O. 16 r. 46. 


In a collision between a motor cycle and a motor car the motor cyclist was 
killed and the pillion rider injured. In an action by the pillion rider for damages 
oe the owner of the motor car who claimed right to contribution from the estate 
of the deceased motor cyclist, 

Held, that the Court can appoint a representative of the deceased and add 
him as third party to the action though the deceased was not a party to the original 
action. 
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SUMMARY OF ENGLISH CASES. 
BRIERLEY 0. PHILIPS AND ANOTHER, (1947) 1 AILE.R. 269 (K.B.D.).  - 


Control orders—Eggs (Control and Prices) Order, 1946—Sale of eggs to “‘consumers” 
at above a maximum price made an offence—Purchaser for purpose of hatching—If “ consumer”? 
—Sals of eggs for ng aj above control prices—If offence—Necessity for clarity in the 
orders creating criminal offences pointed out. 


The scheduled price at which could be sold to consumer was 2s. a doz 
according to the Eggs (Control and Prices) Order, 1946. Ina charge against 
the seller as well as purchaser in respect of sale of some eggs at 105, a dozen for 
hatching it was contended that the purchaser was a “consumer” and both 
- purchaser and seller were guilty of a criminal offence. 


Held, that the ordinary meaning which would attach to the word "consumer" 
in relation to is “a person who is going to eat the egg or to use the egg in 
the process of ing in his own house", A person buying eggs to put a hen on it 
to hatch is not a “ consumer " and the charge must ior i fail. 


Courts will not be prepared to support orders and find people guilty of criminal 
offences when the orders which they are charged with violating are couched in 
language which is open to all sorts of meanings and causes all sorts of difficulties, 
so that the unfortunate people cannot know whether they are acting legally or not, 
unless ibly they get counsel’s opinion or at any rate a solicitor’s advice. It ig 
desirable that orders creating offences should be stated in which the persons 
who may commit the offences—in this case, humble people like cottagers—can 
understand. 


Re Drxon, Libs (1947) 1 AIL.E.R. 279 (Ch.D.); 


Companies Act (1929), secon 294—Awidance of dissolution—Form of order fot 
revesiing property in the company. 


The words in section 294 that the Court had power to declare “ the dissolution 
to have been void " must be read as enacting that the Court is given power effec- 
tively to declare the dissolution to have been void. If the Court a decla- 
ration to the effect that the dissolution is void, the declaration is not that dissolution 
was void at the date of the order, or that it is to be deemed to be so void, or that 
it is to become void, or anything of that kind. The declaration is that the dis- 
solution was void at the time when the company was supposed to have been dissolved 
and all the consequences under the statute or otherwise which flow from that arrest 
themselves and are avoided. Any property assumed to have vested under sec- 
tion 296, did not so vest, the vesting being avoided by the order. 


K. 
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CALVERT (INSPECTOR OF Taxes) v. WAINRIGHT, (1947) 1 AILE.R. 282 (K.B.D.). 
Income-tax— Taxicab driver— Tips received by— If assessable to incoma-tax. 


Tips received by a taxicab driver in the ordinary way are assessable to income- 
tax as such tips arose out of his employment and were given as a reward for services, 
though such payments may be voluntary. 


[Exp oF (1947) I M.L.J.] 
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THE SEPARATION OF THE JUDIGIARY FROM 
THE EXEQGUTIVE. 


H 


In his note on this subject, which was published in the issue of the Madras 
Law Journal, dated 12th December, 1946, Sir Alladi Krishnaswami Aiyar raises 
certain points one of which is easily met. It is really little more than a matter of 
elucidation. The Committee does not recommend any arrangement which would 
involve, as Sir Alladi observes, ‘‘continual shifts from one Magistrate to the 
other—Executive Magistrate to Judicial Magistrate, from Judicial Magistrate, 
to Executive Magistrate and then again to a Judicial Magistrate." The recom- 
mendations of the Committee involve only one shift and that too not in every case 
under Chapters VIII to XII but only in a very limited class of cases. So far as 
Chapter VIII of the Criminal Procedure Code is concerned there need ordinarily 
be no shift at all. It is open to the Police to lay their “information” direct before 
the Judicial Magistrate. (Please gee Sus | 84.) In respect of proceedings 
under this Chapter a shift will be required only when the Executive Magistrate 
himself initiates the proceedings for special reasons or in view of any emergency, 
actual or apprehended. The position will be exactly similar under sections 133 
and 145, Criminal Procedure Code. In respect of proceedings under section 144, 
Criminal Procédure Code, also there will be only one shift though this time it 
will be from the Judicial Magistrate to the Executive Magistrate. Here too the 
shift will be required only when the Judicial Magistrate is called upon to act 
in an emergency so sudden that the Executive Magistrate is not available. It 
will thus be seen that there need be only one shift and that too im situations a little 
out of the ordinary. 


Gertain other points raised by Sir Alladi touch on questions of policy or in- 
clude debatable ground and it is not appropriate that I should enter into them. 


I am much obliged to Sir Alladi for uen drawn attention to a part of.the 
Report which apparently required further clarification. 


P. V. BALAKRISHNA AYYAB, 
District Fudge. 
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BOOK REVIEWS. 


Toe INDIAN SALE af Gomi Aar, 935, by Rai Sahib Om Prakash ; M.A, P.O.S., 
i Mr. Sultan Chand for S. & Co., Publishers and Boo Delhi-Lahore. 
econd Edition, 1946. 606 pages, Price Rs. 12-80, : 


A rehensive and up-to-date book on the Sale of Goods Act, isa necessity to any la 
and ly to those in work connected with commercial transactions. e 
nn been not only exhaustively but very analytically and clearly dealt with in the book 

er review. The co tary on cach section has been divided and dealt with under different 
heads and sub-heads er with the relevant case-law, English and Indian. Much labour and 
ric pone yi eek dag thre ga ade MIO useful information on the 
subject as possible. In the appendices are given the D Geo cnc Da VM Or 
the Contract Act and much useful information as to “A. F., F.O.B., and Er- En Contracts", 
The book is sure to prove useful not only to the legal profession but also to the public generally. 
The printing and neat get-up of the book has to be specially mentioned. 


, 


— =- — — = - * - = - 





N 


PonLoo's Pancras ow Cowrraats, Twelfth Edition, 1946, hy P. H. Winfield, r.a. LL.D. 
Published by Stevens and Sons, Ltd., Law Publishers, London, 602 pages. Price 40 s net, 


A “classic in law” like Pollock on Contracts is a book of constant reference and perennial use- 
fulness to students of law. No better book can be ein dd of for clear and crisp statements of 
rinciples. Itis no casy task to edit such a work in ight of new legislation and judicial 
ecisions necessitating considerablo alterations in and ition to the original work. While 
intaining its contimrity, Professor Winfield has wherever additions and comments have become 
his own contributions under brackets and has also added a new chapter on 
Remedies for Breach of Contract." The excellent mannerin which this ''legal classic" has been 
edited can best be appreciated only by those keen and discerning students of law who go 
h the book critically and deliberately. In spite of the hard conditions attendant on m. 
publication of any book nowadays, the book under review has been finely printed and got up. 


E S! 


- 


Taz Maras Esrar Lann Act, Vol. I, by V. Vedantachari, Advocate, published by P. Varada- 
' chari & Co., 8, Linga Chetty Street, Madras, 1946. 328 pages. Price Ra. 7-8-0. " 


No local enactment has given room for so much of difficulty in interpretation as the Madras 
Estates Land Act. ““Lawyen and Judges, all alike, have felt it to be one of the most difficult Acts 
on the Statute Book ", No wonder that a critical and adequate commentary on the Act has been a 
long-felt want. The book under review has to be welcomed as containing a full and exhaustive 
commentary on the Act by one who is reputed to have a first-hand knowledge of the working of several 
soctions of the Act. Much useful material has-been supplied under the different sections of the 
Act. But the method adopted in giving reference to the cases in the footnote is not easy to follow. 
A table of cases cited and a fuller index would have made the book really more useful. The 
apparent hurry with which the book has been rushed through print has resulted in à number of 
avoidable mistakes and printers’ devils which is likely to mar to a certain extent the good 
impressions of this otherwisc useful publication. 
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"ur . SUPPLEMENT. ` Tu e 
Y RETIREMENT 

| OF - 

Sm LIONEL LEAGH, CHIEF JUSTIGE. 


Sir Lionel Leach has laid down the reins of his exalted’ office 
of Ghief Justice of this Province which he has filled with con- 
siderable distinction for well-nigh ten years. "The outstanding feature 
that has characterised the period during which he has pfesiced cver 
thé administration of Justice in this Province is his vigorcus end 
earnest attempt to minimise the proverbial Law’s delays end to 
maintain and enhance the respect for the Judiciary ae law and 
order in general. m 
+ In deciding questions of law, Sir Lionel Leach hasfound himself 

uite at home in every branch of the law, be it Hindu Law, or the 
w relating to Procedure or Inccme-tax or Limitaticn or any other. 
He has never fought shy: of laying down the law authoritatively 
whenever there was any doubt about it. His judgments kave keen 
uniformly sound and invariably contained clear and neat expositicn 
of the law concerned. The great pains he took in ascertaining 
the facts of a case before applying the law to those facts, 
enabled him very often to dispense justice on the concrete facts 
rather than in its abstract aspect. His enormous fund of native 
commensense stood him in good stead in finding out the truth behind 
a series of the most complicated transecticrs. The fect that Łe 
never read the case papers at home enabled him to follow a case 
with an open mind ready to be convinced by facts and figures. There 
was no doubt the danger of:ccming to quick conclusions on first 
impressions, but rarely has it occurred and rarely bas there been 
any real hardship on this score. No doubt, His Lordship never 
took kindly to the time-honoured S nine. of reading the evidence 
in extenso in all First Appeals. It may be due to a different 
conception ofthe functions of an appellate Court. But this has 
been widely felt as a grievance, a denial of opportunity to show that 
the High Gourt should reach a different BE from that ofthe 
lower Gourt. © a l 

Acting on the principle that Justice delayed ïs justice denied, 
His Lordship had during all these’yéars strenuously worked to bring 
about a reduction of the arrears not only in the High Gourt but in 
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all the Gourts in the Province and it must be said to his creat, he 
has very nearly succeeded. 


4 His Lordship has always been conscientious in the’ ETER of 
his multifarious duties and was never swayed by considerations of 
personalities, Essentially courteous by nature, n was.not always 
genial in his manner in unt ‘It has led' to a general’ feeling 
among many that he was not as considerate and cordial as he might 
easily- have been in his relations with the Bar. ` -` 


If His Lordship was felt to be too severe in dealing with cases 
. of professional misconduct, it was because of his RM zeal to 

Maintain the prestige, reputation and high aracter of the 
members of the Bar. It must be added that he was liberal in the 
matter of reinstatement in deserving cases. 


. .To fill such a high office as that of the Chief wes of a premier 
Province:like Madras with distinction is no ordinary or easy matter 
and if Sir Lionel Leach has succeeded in that task, it is in.a large 
measure due to his outstanding qualities and attainments. He can 
certainly look back upon the period of his office with satisfaction 
and'pride. We wish‘ aa many happy years.of comfortable;, . and. 
well earned rest during which we hope he will have pleasant. Tél 
collections d the happy days he spent in this Province. 


i. 4 
+s 


REFERENGE IN GOURT.* 


A farewell R LETN was made at the Madras High Court to the 
Honourable Sir Alfred Henry Lionel Leach, the esting Qui Justice, by Mr, 
K. Rajah Ayyar, the Advocate-General. Mr. K. said : 

- We-are assembled here to-day to bid * goodbye’ to your Lordshi and to wish 
you all happiness in your retirement. It looks but a short time ago came 
into our midst ; Du quc Es bei come 
for us to part. pont a epee ics indeed. egi dins 
endeavoured adil a conscientiously to uphold its great tions and main 
its great prestige. Very early you d that the accumulated arrears senile 
uude c E Pm E 
direction of keeping down the arrears and ensuring di oup beiden Vrotghe 
about very gratifying results both in the Court an the mofussil. 
have always maintained the ind dence of the High Court and kept it on a high 
level from which it has never fallen. You have ever been jealous of the prestige 
‘of the profession and insisted -on the maintenance of a high standard. of character 
ani rectitud: on the of the members thereof. Your stately personality lent 
grace and digni tot Court and carried with it an atmosphere of its own. We 


must pay. ungru tribute to your untiring energy and ceaseless activity while 
on the h. Y.ur Lordship bbs ee concentrated attention -hour after 
hour on the cases which came u u from the time the Court assembled 


to the time the Court rose for A B traight and unbending you have been 
literally and metaphorically. Law was your absorbing passion; and the Law 
ea bear ample testimony to therecord of work done by your Lordship 

ying down the law or settling debated questions by-Full Bench Rulings. Your 
Lordship brought into the disposal of cases and administration of justice a robust 
common sense, a quick grasp and 1 rinse insight ; and these qualities enabled 
you to get at the correct facti and render substantial justice. - The meticulous 


— 


A dX EE 27.7 gn Jamary 194727. Dc [0 
- l | 





IT: THE MADRAS: LAW JOURNAL. 3 


accuracy in tlie statement of facts abd details-and an exactitude in the chranology 
of dates. and events which was insisted on by your Lordship—s metimes:to the 
point of even being disconcerting to:the practitioners concerned—cfien tended 
to narrow down. the: questions at issue and clarify the poóints'fcr determination. 
It is acknowledged on all hands without excer ticn-that your judicial ccnrcienee 
has been of the highest order, though ccmplaints have been heard. frem scme 
members of the Bar that they were not given that latitude of argument which 
‘they would like to have- had and that your-treatment of fhem has at times Leen 
brusque. But I for one, and several others know. that your Lordship never decided 
any case without-a ccmplete. understanding of the facts and that ycur. Lcrdshi 
never lacked in real courtesy to the prcfession and its members; In your Lerdship’s 
-Court, justice was impersonal and. abstract It made no difference to yeur Le: dship 
who the parties were, who appeared before ^on, or what the cases related .to ; 
and all fared alike in your court be he senior or junior. . Distinctions of caste, creed 
or colour were unknown to your Lordship. ' Your. Lordship could never brock any 
‘dishonesty on the part ofa litigant and made no 'secret of your severe displeasure 
and condemnation; nor could your Lordship have patience with certain. wee 
of litigation, suth as family squabbles and disputes. To sum up, your Lordship 
-has been independent, impartial and just; and no greater tribute can ever be 
-paid to a judge. `- On the whole; you have‘imparted a tone to the High Court and 
the- administration of justice in the Province, which will ke remembered for years 
to come. We-know‘that you have been proud of the. Madras Bar and we hope 
that you will have only pleasant recollections- of us. ELO é 
‘y= The Chief Justice, Sir “Lionel Leach, replying said oS 
* - Although I have served for four years beyond the normal age of retirement 
- for a High Gourt Judge in India and:I am looking forwürd to freedcm from the 
cares of cffice, I bid you farewell with-deep regret. I have held the position of 
Chief Justice of this Court for nearly ten years. -These years have passed by with 
remarkable rapidity, but as the result of the great devotion to duty of my brother 
Judges and the great: assistance which the "Madras Par has given the-Court 
in:the administration: of justice, much has been acccmplished during this pericd. 
I- leave you atia time when great; constitutional changes are about to take place. 
The old order is passing and a completely new order is coming into being. | When 
I was appointed to the office of Chief Justice of Madras, I réceived a letter of con- 
'gratulation from that t administrator, ‘Sir -Harcourt Butler who served two 
terms as thé Governor of Burma and'one term as the Governor of the United Provin- 


- 


Ju ofthe.past. I have, bowever, heard it suggested in some quarters 
that the number of Judges of this Court should be réduced. Twelve menths ago, 
the printing press was not able to keep pace with the work of the Court and this was 

udges sh uld not be greater than the work of the Court demands ; but I say with 
would be very regrettable. The work .of the Court-is reasonably up- 
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the institution of cases is on the increasé. If the Court is to araid LUDERE back 
to the bad state it was in, some few years agọ; with regard to the pendency of cases, 
the present strength will have to be maintiined. Litigants are entitled to expect 
their cases to be heard with rensonable promptitude. They pay high court-fees 
and it is beyond question that the aggregate amount is far more than sufficient to 
cover the total cost of the administration of civil justice. When I came to India, 
I was amazed at the high court-fees which litigants were called upon to pay, the 
positio 1. being so different in England. But accepting the principle that they 
should pay sufficient to defray the total cost of administering civil justice,the making 
of a profit out of it cannot be justified on any ground. Therefore when the question 
of the number of High Court Judges required for Madras is under discuksion, it 
should ne er be forgotten that litigants pay more than sufficient to provide all the 
Jūdzes necessary to ensure y hearings. a 

..* *My duties as Chief Justice have been lightened immeasurably by the help 


. 


‘which my brother Judges havegiven to me andI am most teful to them. 


T'aroughout my period of office, there has not been the slightest friction anywhere. . 


All have pulled together and the feeling has been truly fraternal. 
7 Iam also very grateful for the great assistance which I have received from the 


Madras Bar. As you know, it has been my practice not to read the record of a 
case before coming into Court and to depend on counsel to state fully the facts 


B anl the questions of law involved. ‘I have not been disappointed. : variably, ; 


there: has a full disclosure of the facts and the questions of law:have-been most 
a ly argued. At the end of the hearing I have found in my note book all material 
` necessary for the delivery of judgment, including a full list of the relevant authorities. 
I thank the Bar most sincerely for the great part it has taken in the administration 
of j 1stice and for the help which it has given to me personally. There is a matter. 
_ affecting the Bar witch would like to dwell upon for a moment not by way of 
criticism but by way of advice. When senior and junior counsel. a n 
in a cas*, the junior is szld»m allowed to take an active part in it. I fully reali 
that this is not the fault of the leader, but the result of the client insisting upon the. 
lea Jer being presént throughout and doing all the work in Gourt. How o are ' 
adjournments asked for by a junior because his leader is engaged elsewhere? Such 
an application would never be made in England ; if it were, it'would certainly be 
refused and refused with very caustic comment. In England when the leader. is 


not there, the junior always proceeds with the case. But here even in interlocutory . 


matters, very little is left to the junior because of the attitude of'his client. The 
remedy lies with th: Bar. I consider that counsel should insist on the client leaving 
the coaluct of the case entirely in his hands and without any, undertaking to be 
pe sonally present throughout. If the Bar as a whole would maintain such an 
attitude, juniors would-be able to prove their worth far earlier than is the: case at 
t. As things are now, a junior may never get real opportunity for showing 

is merits until the leader with whom he has been associa retired and it may 
then be that it is too late for him to be considered for judicial preferment.. This is 
not a heilthy position and does require the serious consideration of the profession: 
A client is, of course, entitled to have-his wishes considered but I am afraid that in 
“Madras he is too often allowed to be a dictator with to the conduct of his 
case. I am not esting that there are no members of the Mádras Bar who adopt 
the attitude which La advocating. There are, but there should be far more of 
-I thank you, Mr. Advocate-General, for the very kind things . which you 
have said about me. I sincerely.trust that I am in some. measure worthy of 
them. ` You and I have known each other for several yeats and no, one at the Bar 
bas rendered greater assistance to me than you have. In thanking ‘the Bar 
through you, I wish to express. to you personally the special thanks which are 
due to you from me. My yzars in Madras, although they hav: entailed strenuous 
wor, have been most pleasant ones. I shall carry away with me very “ happy 
recollections and friendships which will’ never be forgotten. I thank ‘you all once 
again and wish you all happiness and prosperity.” M Š 


t? 


ad. 
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IJ ME IN THE HIGH COURT OF JUDIGATURE AT MADRAS. l 
l PRESENT :—-Mnr. Justice BELL. `, ] ' 
M. Kallianikutti Amma on behalf of herself and all other-cre- 


A 


ditors of P.. K. xcd pe ah a Raja Avl. m Pétitioner* 
| e ia (Plaintiff 
D. IE 
Puthiya Veettil Kunhilakshmi Amma and P. K. Thekkeketgn - 
Dieci kaa alias Anujan Raja Avl.. - Res s 
f Dejfendants). 


` Ger Fa det (TET f o i T Article 17 (d) and Article 17-A Seba pa eas 
:dacrwe-kolder undér Order 21, rals ou Procedure Code, to set aside order of executing Court Wok ded 
mader Order 21 ,rals 58, and for ! that assignment in favour of claimant zoas void Proper conri-fes 
When roperty was attached in execution of a decree, the wife of the judgment-debtor 
dicte pelikan under Order 41; rule 58, Civil Procedure e, objecting«onhe ground that the said 
ropertics had been amigned to her by her husband. and that she was in possession thereof. The 
upheld the claim and referred the decree-holder to a regular suit under Order 21, rule € 


Procedure Code. The decree-haldet filed a suit that the order should be set 
in the ig of herself and the other creditors; and that an eee deer er deis 
ment in' of the wife should be declared void against them. On a question as to the proper. 
pases ‘ ae r, 


ast i wes not a suit for 1 dedaraton merely but Por reting aside the = 


; Pal Kenari v, Ghanshyam Mime (1907) ccu 618: L.R. 35 LA. 22 : LLR. 95 Cal, 262 
(P.O), referred’ to. -—- E 
Arumughka v. Venkatachala Pillai, (1932)64, M.L. J, 568. : IL.LR. 56 Mad. “716, relied on. 
Petition under section 115' of Act V of. 1908, praying that the 
‘Court will be pleaséd to revise the order, dated 25th. September, 1945, of the Court 
of the Subordinate Judge of Calicut in O.S. No. 25 of 1945: ' . Ca 
P. Govindá Manon and G. Gopinath for Petitioner. 
The Government Pleader (K. Kuitikrishna IA): and C. x. Viswanatha 
_Atyar for ‘Respondents. be E ^ he z 
The Coutt delivered the following: w xs e I l 
JUDGMENT.—The poirt is a short one and arises out of a “question raised 
about the proper, court-fée to be payable by:the plaiptiff who is the petitioner. 
M y NA 
* Q.R. P No. 450 of 1946. -_. Ih October, 1946. 


at 
1 


` fee will be returned. As I have said it is not c 
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The plaintiff obtained a decret against the second defendant for a considerable 
sum of money and in execution attempted to attach certain properties. The 
first defendant, tlie wife of the second defendant, filed a petition er Order 21, 
rule 58, Civil Procedure Code, objecting on the gro that the said properties 
had ,been assigned to her by her husband in 1999 and that she ‘was in possession 
thereof. The Court by order dated 24th June, 1944, upheld her claim and referred 
the plaintiff-decree-holder to a regular suit under Order 21, rule 63. 

The plaintiff duly filed the suit claiming that the order should be set aside in 
the interests both of the plaintiff and the other creditors. The final Don was 
for setting aside the order and declaring that a mortgage dated 1953 and the deed 
of assignment dated 1939 are void as against the plaintiff and other creditors 
of the second defendant. When the matter came before the Subordinate Judge 
in whose Court the suit had been filed he came to the conclusion, at whose instance 
is not apparent, that the suit was not merely a claim to have the order set aside 
but was in substance one for a declaration in favour of the plaintiff representing 
' herself and all the other creditors. He therefore held that it came under Article 17-A 

of Schedule II of the Court-Fees Act and not under Article 17 (1) simpliciter. It 
is difficult to see how Article 17-A which is a Madras Amendment can apply at all. + 
I am, however, satisfied on reading the plaint and having regard to the authorities 
which have been cited to me, that substantially this was not a suit for a declaration 
merely but for the setting aside of the order, the declaration asked for being merely 
a relief without which the setting aside of the order would be of little, if any, value 
to the plaintiff. The Privy Council in Phul Kumari v. Ghanshyam Misrat have. 
. made it clear that it is the substance of the matter which must be regarded. The 
- fact that to the claim to set aside such an order is added some other relief does not 
necessarily affect the substantial character of the suit. In Arumugha v. Venkatachala 
Pillai*, for example, the plaintiff prayed (1) to cancel an order, (2) to declare his 
title to a property, (3) to raise an attachment, and (4) for an injunction, nevertheless, 
Krishnan Pandalai, J., at page 717 says: 
“It will be observed that, although the plaintiff made four prayers, the substance of the whole 
' matter was that his property had been attached and he wanted that to be avoided; all else 
was mere words.” 
Now here the plaintiff had failed to attach by reason of an alleged bogus claim 


` 


put forward by this woman. The plaintiff wants her attachment to become effective 
again and it cannot be held to be effective in any way if the bogus claim is still 
there in the background. It was necessary therefore for her to make clear what 
she was asking for by adding the subsidiary prayer for a declaration to the effect 
that the first defendant should not hereafter be able to re-assert her claim to this 
property in any execution proceedings. p 
. TT think this petition should be allowed and I hold that the appropriate Article 
is Article 17 (1) and. that the fee paid by the Pa is correct. e additional 
at whose instanee this court-fee 
point was taken, and so I do not in the circumstances make any order as to cost. 


K.S. | ———— ~ „Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mz. Justice HORWILL AND Mr. JUSTIGE KUPPUSWAMI AYYAR. |^ 


T. K. Verghese Vaidyar 20. Retitioner® 508 
D. 5 3g 
Rex (Sub-Inspector of Police, Calicut) and another o, Respondents, -- | 
Criminal Procedure Cods (V of 1 TUM m X 
i should also be liable to be arrested wi 1 
mee SO he d icon snot e marrani if ofer had 


- 


i. (1907) r7 M.L.]. 618 < LR. 35 LA, aa: 2. (1992) 64 M.LJ. 568: LLR. 56 Mad, 
I.L.R. 35 Cal. 202 (P.C.). | a 


* CrLMLP. No. 1736 of 1946. 18th November, 1946. 


I] '> VERGHESE VAIDYAR 0. REX. ' g 


British India. But there is nothing in section 54 of the Criminal Procedure Code which justifies a 
conclusion that the person arrested should be liable to be arrested without a warrant ifthe offence 
had been commi in Britiah India. 

Swbodh Chandra Roy Chorodkry v. Emperor, (1924) I.L.R. 52 Cal. 319, dissented from. 

In event when the person arrested is charged under the Travancore Penal Code of offences 
corresponding to sections He 149, SAA EDA Sn, WI Pech 109 of the Indian Penal Code, 
Adds dee e case, the accused could have been arrested by the police without a warrant if 
such been committed in British India. Such a person can therefore be arrested in British 
India without a warrant. 

Petition under section 491 of the Gode of Criminal Procedure, 1898, praying 
that in the circumstances stated in the affidavit filed therewith, the High Court 
will be pleased to issue an order of the nature of Habeas Corpus directing the 
second respondent herein, the Superintendent, Sub- Jai]; Calicut, to produce before 
the High Court of Judicature at Madras the petitioner herein now im the Sub- Jail 
at Calicut in the custody of the second respondent and set him at liberty. : 

A. Ramachandran for Messrs. Row and Reddy for Petitioner. 

The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 

The Order of the Court was made by . ; 

Horwill, 7.—This is an application under section 491, Criminal Procedur 
Code, alleging that the petitioner was illegally and improperly detained by the 
Superintendent, Sub-Jail, Calicut and praying that this Court do issue an order 
for his release. ; 

The petitioner was arrested without a warrant by the Sub-Inspector of Police 
of Calicut Town on information received from the Special Inspector of Police, 
Alleppey. The petitioner was produced before the Sub-Divisional Magistrate of 
Calicut, who remanded him to the Sub-Jail, Galicut. i 

It is argued that the procedure adopted by the police in the case was not 
warranted by law. Section 54 (7), Criminal Procedure Code, authorises any police 
officer to arrest without a warrant any person (1) against whom credible infor- 
mation has been received that he has done an Act outside British India, which, if 
done within British India would be an offence and (2) who, under any law relati 
to' extradition, etc., is liable to be apprehended or detained in custody in British 
India. It is not denied that credible information that an offence was committed 
by the petitioner was received ; but it is argued. that the petitioner is not under 
any law relating to extradition liable to be apprehended or detained in custody. 
We can find no authority for such a contention. Section 23 of the Extradition 


ee ge eee. SY. win any person arrested without an order from a Magistrate and without a 
warrant in pursuance of the provisions of section 54, clause seventhly, may . . . . ..., be 
detained in the same manner and subject to the same restrictions as a person arrested on a warrant 
issued by such Magistrate under section 10.” : 
ofthat Act, Thelearned advocaterelieson the dictum af Mukerjee, J., in Subodh Chandra 
Roy Chowdhry v. Emperor +, in which the learned Judge read into the second part of sec- 
tion 54, clause seventhly, a proviso that the person should be liable to be arrested 
without a warrant if the offence had been committed in British India. With res- 
“pect, we find nothing in section 54 or elsewhere which justifies that conclusion ; 
but we are not here dealing with a non-cognizable case. The petitioner has 
been charged under the Travancore Penal Code of offences co nding to 
sections 148, 149, 324, 342 and 436, read with section 109 of the Indian Penal Gode. 
If such offences had been committed in British India, there can be. no doubt that 
the petitioner could have been arrested by the police without a warrant. 

A great deal has been said about the procedure to be adopted im extradition 
proceedings ; byt. we are not here .concerned.. with -the- extraditior proceedings 
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ropét. We do not know whether they have yet been initiated or not. The 
istrate who committed the petitioner to the Sub-Jail has authority over him 
and can modify his orders if he subsequently finds that the petitioner ought not 
to be kept under further detention. i | 
The petition is dismissed. 
K.S. C ——— 7 Petition dismissed, 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ct PRESENT :—SIR ALFRED Henry LIONEL Laan, Chief Justice AND Mn. Jusriae 
LAXSHMANA Rao. 


Guntur Akkayya l á -. Appellant* 
D.C ; 
Pathuri Appayya .. Respondent. l 
Provincial Insolvency Act (V , Section 78 (2)— É time under, for swit or application f. 
execution of decree ae LRQ AUNT 9. radicati dioe nd et 


adjudication order under section 97 vesting 
the insolvent’ s astate in the Official Receiver Or administration for the of the creditors—Formal order 

proceeding Sie rn es DR Jaa bah dais of adjudication and ihs date of the closing 
ef the proceedings, tf can be excluded—tLiwmitarion Act (LX of 1908), section 15— Applicability ili T 
After the passing of a decree on 2 th February, 1933, for a particular amount and the judg- 
ment-debtor ies by an order of audeat P on 4th July, 1933 adjudged ade k 
tho insolvent failed to apply for his within the time allowed, on a creditor's application the 

on 21st November, 1994, annulled order of adjudication and under section 4 of the Pro, 
vincial Insolvency Act p an order vesting the insolvent's property in the Official Receiver for 
administration for the benefit of the creditors. The decree-holder tendered proof of his debt on 12th 
April, 1935, which was accepted by the Official Receiver. The Official Receiver realised some of 
the acts of the insolvent and on roth May, 1940 paid to the creditors a dividend. 
On 12th February, 1943, the Subordinate Judge p an order closing the proceedings. The 
Official Receiver, however, sti had in his possession some amount ing to the insolvent and 
on gth December, 1943 ,the decree-holder plied for execution of his decree by the attachment of 
this amount. On an objection that the.decree was barred by limitation, the decree-holder 
contended that he was entitled to exchide the entire period between the date of the order of 
adjudication and the final order closing the p ings. 

Held, that the order of the 21st November, 1 was an order ing the eoad ication under 
the Actand as it was the date of that order MEI uae material, the application for execution was 
hopelessly time-barred. Tho fact that an order had been passed ersection 37 of the Act 
vesting the insolvent's property in the Official Receiver had no bearing on the point. It could 


Receiver, that would not affect the position. Nor could section 15 ofthe Limitation Act help the 
decree-holder inasmuch as there was no specific stay of the execution of the decree. 


Chidambaram v. Meo (1943) 2 MIT : k EJA ius e Mad. 319 = 

Appeal under clause 1 5 of the Letters Patent against the judgment and order. 
of Happel, J., dated 14th February, 1946, in AAA.O. No. 1 of 1945, High 
Court, preferred against the order of the Court of the Saber Judge, 
Guntur, dated 28th November, 1944 in A.S. No. 177 of 1944 (E.P. No. 889 of 
1943 in O.S. No. 486 of 1932, District Munsiff Court, Guntur). 

K. Kotayya for Appellant... - 

K. Umamaheswaram for Respondent. 

The Judgment of the Court was delivered by 


_ . Lhe Chief Justice.—This is an a peal from a judgment of Happel, J., under’ 
clause 15 of the Letters Patent. The question involved is one of construction of 
section 78 (2) of the Provincial Insolvency Act, 1920. ` 

_ Onthe 25th February, 1933, the appellant obtained a decree against the res- 
pondent for the payment of Rs. 1,148-6-8 and costs. During the pendency of 
the suit the respondent applied to the Court of the Subordinate Judge of Bapatla 
for his adjudication in insolvency and on the 4th July, 1933, an order of adjudication 


- #L-R-A;-No. 7o of 1946. "M i | 7th November, 1946. 
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was 1. The respondent was given one yearin which to apply for his discharge. 
He did not make the application and on the 1 ith November, 1934!'a-creditor applied 
for the annulment of the order of adjudication under section 3 of the Act. On 
the 21st November, 1934, the Court annulled the order of ad; cation and under 
section 37 passed an order vesting the insolvent’s property in the Official Receiver 
for administration for the benefit of the creditors. On the rath April, 1935, the 
appellant tendered proof of his debt which the Official Receiver accepted. In 
year 1939, the amount was, however, scaled down to Rs. 663-3-8 under the 

provisions of the Madras Agriculturists’ Relief Act. 


The Official Receiver realised some of the insolvent’s assets and on the 10tli 
May, 1940, he paid to the creditors a dividend. The appellant’s share was 
Rs. 123-8-0. On the 19th January, 1943, the Official Receiver wrote to the credi- 
tors saying that no saleable property was left and on the 12th F ebruary, 1943, the 


Subordinate Judge passed an order closing the roccedings It transpired, 
however, that the Official Receiver still had in his Vi . 771 belonging 
to the insolvent and on the gth December, 1943, the appellant applied for the 
execution of his decree by the attachment of this sum. € respondent opposed 
the application on the ground that the appellant's decree was barred by de law 
of limitation. The District Munsiff of untur and the Subordinate Judge of 
Guntur on appeal found for the appellant, but on appeal by the respondent to 
this Court, Happell, J., held that the application for execution was out of time. 
The plaintiff has-appealed from this decision. | E 
Section 78 (2) of the Provincial Insolvency Act reads as follows : 
"Where an order of adjudication has been annulled under this Act, in u the period 
of limitation prescribed ' for any suit or lication for the execution of 2 decree (other a suit or 
icati OUO wach the leave p the Court was obtained under sub-section (2) ofsection 
which might ve been brought or made out for the making of an order of adjudication under 
Act, the period from the dato of the order of adjudication to the date of the order of annulment 
shall be excluded: w ovs j 
Provided that nothing in this section shall apply to a suit or application in respect of adebt provable 
but not proved under this Act." É 
Happell, J., held that the order of annulment referred to in the section meant any. 
order annulling the order of adjudication and the fact that an ordet had been 
passed under section 37 vesting the insolvent's assets in the Official Receiver had. 
po bearing.. Tbe argument advanced on behalf of the decree-holder was that 
there was no effective annulment until the insolvency proceedings were formally 
closed on the rath February, 1943 ; but the learned J ge refused to accept this 
contention. : He considered that the “ order of annulment " had a definite meaning 
attributed to it by the provisions of the Act and that the meaning could not-be 
enlarged when construing section 78 (2). sy 
© We are in full agreement with the opinion expressed in the judgment under 
appeal. Sub-section (2) of section 78 starts with the words “where an order of 
adjudication has been annulled under this Act". The order of the 21st November, 
1934, was an order E the adjudication under thé Act and it is the date of 
that order which is material. The appellant could have kept his decree alive by 
applyi eriodically for the execution of his decree. The fact that the available 
ich or c insolvent had been vested in the Official Receiver for- administration 
purposes could not preclude the plaintiff from applying for execution. "Without 
ae the point, we will assume that he would require the leave of the Insolvency 
Court if he wished to proceed against any of the assets held by the Official Receiver, 
but this would not affect the position. : É 
In Ramaswami Pillai v. Govindasami Naicker!, a Bench of this Court held that in 
computing the period of limitation for suits instituted against ,A person. who. had 
been adjudicated an insolvent but -whose insolvency was annulled, section 15 of 
the Limitation Act did not permit the deduction of time during which the order 
wasin force as under section 16, clause 2 of the Provincial Insolvency Act, 1907 
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which corresponds to section 28 (2) of the present Act), an order of adjudication 
lid not effect an absolute stay of suits against the insolvent but only made it neces- 
sary that ]eave to sue should be obtained from Court before institution. In Chidam- 
baram v. Meyyappa!, the present Bench held that the order of injunction contem- 
plated by section 15 of the Limitation Act is an injunction or order which specifically 
stays execution of the decree and a preliminary decree in an administration suit 
could not be regarded as amounting to an injunction or order within the meaning 
ofthatsection. Therefore, section 15 of the Limitation Act cannot help thea pellant. 
As the adjudication was annulled in 1934 the application for execution is hopeless 
ly time-barred. 
. The appeal is dismissed with costs. 
| V.S. ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—S1& SIDNEY WaADSWORTH, Officiating Chief Justice AND Mr. JUSTICE 
GOVINDARAJACHARI. ; 


Ponnia Pillai and others .. Appellanis* 
D. | 
Pannai minor Sivan ia Thevar through his brother and 
guardian R. K. Viswanatha Thevat .. Respondent. 
Sit on the basis of tenancy Right to relief on the basis of decision as to title-—Lands forming pert of a 
large number regi as gramana poromboke—Proof of tule ia respect of—Right to claim salas 
aL eprom 


Where in suits filed on the basis of an averment of tenancy, the defendants themselves put into 
issue the title of the plaintiff and set up adverse possession and the main issue in cach of such suits 
raises the question whether the plaintiff or the defendant had title to the lands in dispute and evidence 
is taken fully on the question of title, notwithstanding the failure to establish in every case the 
laintiff’s right to recover the property on the footing of the tenancy alleged, there is no reason why, 

his title is established, adecree based on such title could not be given against the defendants, 
It might, no doubt, be undesirable to give a decree in such circumstances merely on a finding that 
the p was entitled to the property in cases where it was necessary for the plaintiff to establish 
possession within 19 years of a suit in order to get a decree on his title. But that difficulty would not 
arise in a case where the plaintiff claims the property as reversioner on the death of a limited owner 
and is still a minor and there can therefore be no question of his suit being barred provided his title 
is established, © 

Though the lands in question are plots situated within a large number which is registered in the 
_ revenue records as gramanatham where not only have the plaintiff's predecessors been dealing 

with them for & eriod of years by means of registered leas¢s and otherwise, but the 

ki pakan base ciren evidence tat the landa ace occupied pomesethamand do not form part of the 
land which is at tho disposal of the Government, it is for the ‘defendants in possession to 
contend that the plaintiff's title is bad because of any title inhering in the Government, 

Where there is nothing in such suits in tho nature of 2 p lease or an absolute title which 
could provide a foundation for a claim under section 41 of the of Property Act, the defendants 
can have no claim to compensation for improvements. 

Where the decision in such suits is based not on the proof a subsisting tenancy but on the proof 
of a subsisting title, the question of a right to claim either the value of the superstructure or the materials 
thereof does not really arise. ` 


Appeals under clause 15 of the Letters Patent against the judgments and decrees 
of Shahabuddin, J., dated gist October, 1945 and passed in S.A. Nos. 1004, etc., 
of 1943 respectively preferred to the High Court against the decrees of the Court 
of the Sode Judge of Tinnevelly in A.S. Nos. 114, etc., of 1942 respectively 
preferred against the decrees of the Court of the District Munsiff of Ambasamudram 
1n O.S. No. 179, etc., of 1940. 


K. Subba Rao for Appellants. 
K. V. Ramachandra Aiyar for Respondent. 
The Judgment. of the Court was delivered by , 


The Officiating Chief Fustice —These Letters Patent Appeals arise out of a decision 
of Shahabuddin, J., in a batch of second appeals concerning a number of plots 
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situated in a large block of village site claimed to be the property of the minor 
plaintiff. The appellants are the defendants. One Sivanupandia Thevar, who 
died in 1897 was the owner of an estate known as “the Pannai éstate " which is 
alleged to comprise amongst other things the western portion of S. No. 340, 
which is part ofthe village site or gramanatham. He left three daughters, Muthammal, 
who died in 1924, Ponnammal who seems to have died before 1909 and Madipillai 
Ammal who died in 1928. Ponnammal had a daughter who also died long ago 
leaving a son Murugiah Thevar. In 1927, there was a partition of the estate between 
Madipillai Ammal, Sangathal, the daughter of the deceased Muthammal, and 
Murugiah, the grandson of the deceased Ponnammal. By the partition arrange- 
ment the property with which we are now concerned was handed over to Murugiah 
Thevar. A curious factor in this case is that it was the practice of the ladies who 
enjoyed this estate to give it on lease to a lessee called the kattukuthagaidar who will 
be referred to hereafter as the intermediate lessee. He paid a lump sum rent both 
for the privilege of cultivating the cultivable lands and also for the privilege of 
collecting the rents from the various house sites comprised in the village site number. 
But the occupants of these housesites were given leases in the name ofone or more 
of the acad roprietors so that they were not sub-lessees of the intermediate lessee 
who collec the rents. After this partition arrangement had been made, the 
surviving daughter of Sivanupandia Thevar, Madipillai Ammal adopted her 
daughter’s son, the plaintiff, who was then a young child and after making this 
adoption she died sometime in 1928. 


The legal position at the time of her death was that the property with which 
we are now concerned was held by Murugiah under a partition arrangement which 
was good so long as Madipillai Ammal was alive but would not bind the plaintiff 
as the reversioner of the estate of his adopted mother's father. It was however 
sometime before the plaintiff's protectors realised the necessity for taking action. 
Eventually the District Court appointed a ian for the minor plaintiff and in 
1932 a suit wasfiled against Murugiah Sangathal, the daughter of the eldest 
sister Muthammal, claiming recovery of the estate. In this suit, the tenants of 
the house sites were not impleaded as parties, but the intermediate lessee was. 
"The suit was decreed in 19035, 

The facts vary slightly with reference to each of the properties covered b 
these various suits ; but we do not think it necessary to set forth those details whi 
have been fully stated in the judgment of the first appellate Court. It is sufficient 
to say that in all the appeals there was some sort of a document of lease from an 
estate ; but in two of the cases these leases were unregistered and in two other cases 
the leases were actually given in the time of Murugiah after the death ofthe plaintiff's 
adopted mother. But it would appear that all the properties with which we are 
concerned were originally held by somebody or other (not always a relative of the 
defendant concerned) under a tenancy created by the proprietor of the Pannai 
estate at some time before the trouble arose. Most of the registered leases expired 
long = . It also seems to be established that Murugiah was in actual possession 
of Tallord: interest with reference to all these plots since the partition in 1927 
even after the death of Madipillai Ammal in 1928, and that the intermediate lessee 
went on collecting the rents without recognising the plaintiff as the real owner 
of the estate. The rents seem to have been paid in nearly every case up to 1932, 
when the.litigation started. There is no positive evidence that the intermediate 
lessec was recognising Murugiah as his lessor, but the fact that when a fresh lease 
‘was executed by the intermediate lessee after the death of Madipillai Ammal, 
he executed it in favour of Murugiah, leads to the natural inference that he was 
recognising Murugiah as his landlord. . The probability therefore seems to be that 
such rents as were paid after 1928 by the various tenants to the intermediate lessor 
were paid to him as the agent of Murugiah. 

‘The suits in which the plaintiff claims to recover possession from all those 
various defendants were undoubtedly filed on the footing that the defendants held 
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the. properties as tenants holdi over on the termination of leases granted 
by the estate'of which the plaintiff wak the proprietor. It isin fact difficult to 
establish this case; though it was found to have been established. so far as most of 
the lands are concerned by the trial Court and the first appellate Court. Ifin: 
fact Murugiah was denying the plaintiff's title and the defendants were after 1928 
holding under Murugiah by paying rent to him through his agent and if from 1932. 
O Meng they were paying rent to nobody at all, there is an obvious difficulty in 
. holding that the e man were tenants hoe over on the termination of oral 

leases from the plaintiff or his predecessor. It is not as if the plaintiff is claiming 
as the successor of Murugiah. His claim is based on the assertion that Murugiah 
was after the death of the limited owner a trespasser ; and though no doubt by the 
success of the suit against M iah, the plaintiff would become entitled to evict 
any persons whom Murugiah let into possession that would not be on the foot- 
ing that he was their landlord but on the footing that their landlord was a person 
who had no title. Weare therefore not convinced of the soundness of the view 
that all the ‘leases, oral or otherwise, given by Murugiah must on or after the date 
ofthe plaintiff'sdecree be deemed to be leases given by the plaintiff. 

It has been contended that if there was no tenancy relationship between the 
plaintiff and the various defendants, the plaintiff's suits based as they were on an 
assertion of tenancy should have been dismissed. In fact, however, the defendants. 
themselves put into issue the title of the plaintiff and claimed that they themselves 
“were not the tenants of any body, but themselves acquired title by adverse 
possession and in each of the suits, the first issue was; ke. IRE EB bg kt 

** Whether the plaintiff is the owner of the plaint third schedule property as alleged by him 
or does it belong to the defendant as contended by him?" = xin er. Mala Eu a. 
Mr. Subba Rao for the appellants has relied on the decision in Balasidhantam v. 
Perumal Chetti! as authority for the view that when a suit was based on tenancy 
the Court cannot go into the defence based on denial of the plaintiffs title and give 
an adjudication thereon except for the purpose of deciding uestion of tenancy. 
This argument is, however, based on an incorrect headnote to the report; for what 
the learned Judges really held was that the Court need not go into the question 
of title. e decision in .Gobindakumar Sur v. Molammohan Seni, which follows 
Balasidhantam v. Perumal Ghetti? seems also to proceed on the basis of the head- 
note and not on the basis of the actual decision. It was held by a Full Bench of the 
Allahabad High Court in Balamukund v. Dalu*, in a suit filed on the basis of an 
averment of tenancy which was not properly proved, that even though no issue was 
framed regarding title but the defendant had denied the plaintiff's title and had 
set z adverse possession and evidence was taken fully on both sides on the question 

f title, a decree based on the plaintiff's title could be given àgainst the defendants. 
The plaintiff is in a stronger position here, for undoubtedly the main issue in each 
óf these suits raises the question whether the plaintiff or the defendant had title 
to the lands in dispute. tt might, no doubt, be undesirable Pe a decree in such. 
circumstances merely on a ing.that the plaintiff was entitled to the property 
in cases where it was necessary for the plaintiff to establish possession within. 
I2 years of a'suit in order to get a decree on his title. But that difficulty does not 
arisc here, for the plaintiff is claiming the property as the reversioner on the death 
of the limited owner in 1928 and he is still a minor. There can be no question 
therefore of his suit being barred provided that his title is established. e are 
therefore of opinion that notwithstanding the difficulty of establishing in ev 
case the plaintiff'sright to recover the property on the footing of the tenancy alleged, 
if his title is established, there is no reason why he should not get a decree on the 
finding of the first issuc in cach suit. E uL E V y 
. .lt has, however, been contended that the plaintiff's title was not established. 
and that the finding of the Courts below upholding his title was wrong. The 
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argument is that all these lands were plots situated within a large number which 
is regi in the revenue records as gramanatham poromboke and it is contended 

on the authority of the decision in ayarama Naidu v. Secretary of State for Indiat, 

that when there is a question of title to land registered as gramanatham poromboke, 
mere proof of occupation for a period of years less than 60 years would not be 
sufficient and it is necessary to establish either a grant from Government or occu- 
pation for a sufficient period to establish a prescriptive right against the Government. 
We are not in the present case concerned with a dispute between a private claimant 

to a village site on the one hand and the Government on the other, as in the decision 
just quoted. All the defendants have been paying rent at one time or another to a- 
person purporting to be the agent of one or other member of the family claiming 

as the successor of Sivanupandia Thevar to whom the plaintiff is the reversioner. 
The defendants, however, have not paid rent to the plaintiff or acknowledged his 
title and if they can show that the plaintiff has not established his title and that 
the real owner 1s the Government the suits must fail. - It seems to us-that the plain-- 
tiffs title to the property has been sufficiently established. Not only have the 
ponts predecessors been dealing with these lands for a long period of years 

y means of registered leases and otherwise, but both the village officers have 

iven evidence that the lands in question are occupied gramanatham and do not 

orm part of the land which is at the disposal of the Government. It is also esta- 
blished that when certain of the defendants applied to the Tahsildar for a grant of 
the lands in their occupation, the Tashildar re to make the grant on the ground 
that the sites which they claim were already private property. On these materials 
it is impossible to contend that the plaintiff’s claim to title is bad because of any 
title inhering in the Government whose officers support the title of the plaintiff. 


We-do not think it necessary to dwell at length on the argument that when 
the only document of lease is an unregistered document which cannot be effective 
to create a tenancy the inference from the payment of rent should not be that the 
occupant is a tenant but that he is a mere licensee. The argument is based on a 
decision of single Judge of the Allahabad High Court in Anand Sarup v. Taiyab 
Hasani,” It seems to run contrary to the reasoning of the Bench decision of this 
Court in Manickam Pillai v. Rainasami Nadar?. Moredyee in the view that we 
take that the plaintiff is entitled to succeed on his title, the question really becomes. 
immaterial. 

The appellants have contended that if they are to be evicted, they are entitled 
to the value of the improvements which they have- made to the property. It has 
been argued that the decision of Ramesam and Jackson, JJ.,in Subbarao v.Veesranjaneya- 
swamit, has extended the principle of section 51 of the Transfer of Property Act 
to permanent leases and if it 18 sufficient in order to establish a claim under this 
section for the transferee to show that he is a lessee who did not expect to be evicted, 
then all these defendants would be entitled to recover the value of the houses 
which they have built. In Shumnmugha-Desikar v. Ananthakrishnaswami Naidu®, one of 
us had occasion to consider the decision in Subbarao, v. Veeranjaneyaswami*, the autho-- 
rities upon which it is based and certain other Bench decisions of this Court which 
seem to sound in a different direction. We do not think it necessary for the purposes 
of the present case to go into the question whether the decision in Sxbbarao v. 
Vesramjaneyaswami*, has not exteüáded section 51 of the Transfer of Property 
Act, rather further than is justified by the words of the section. It is sufficient for 
the purposes of the present case to say that in none of these suits is there anything 
in the nature ofa perpetuallease or an absolute title which would provide a founda- 
tion for a claim under section 51 nor are there any facts upon which any equitable 
estoppel could be put. The appellants have, therefore, no claim to compensation 
for improvements. 
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Lastly the appellants have put forward% contention which has not been raised 
in the pleadings and does not appear to have been argued in the trial Court or in- 
the lower appellate Court, though we are told that it was mentioned before Shaha- 
buddin, J. That contention is based on the words of the various rental agreements. 
In Ex. P-41, one of these agreements the relevant words are : 

BU cst sil TA DENE TA ET period it is necessary that you should have the site, 
Y shall remove my superstructure or 1 receive the valuc thereof and leave the site.” 

Similar words are found in Ex. P-28 where the words have been translated : 
zii “I shall deliver the above site either hy removing the superstructure herein or by receiving its 
ue,” 

The contention is that these and similar words in other agreements give the 
option to the tenant to claim either the value of the superstructure or the materials 
thereof and that the lessor is obliged to pay the value if the tenant wants it. It 
seems to us that the clause on which reliance is placed is at the best ambiguous. 
‘There are no words which definitely place an obligation upon the lessor to pay at 
the option of the tenant. Moreover, the enforcement of this option, if it exists, 
depends on the subsistence of the tenancy and the appellants have been strenuously 
urging with a certain amount of success that there was no tenancy on the strength 
of which they could be evicted. Seeing that our decision is based not on the proof 
of a subsisting tenancy but on the proof of a subsisting title, the question does not 
really arise. 

In the result, we dismiss the appeals with costs—advocates' fec Rs. 20 in | each 

case. 


V.S. ———— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1g SIDNEY WADSWORTH, Officiating Chisf Justice, AND Mr. Jusricg 
GOVINDARAJACHARI. 


eames Bojjanna .. Appellani* 
Boya Katona .. Respondent. 

ag pagir i A sk Section I (2 bib sn rule 9o—Jnhereni pomer of Court to cancel a 
sale in execution after the frand of the decres-holdsr—No application under Order 21 
EE reac err orgie power in the Court to extend—New plea under 
section 18, Limitation Act—Not necessary facts mot pleaded in execution application—If can be raised 


in Letters Patent appeal. 

, As regards the inherent powers of Court, the general rule is that the Court should not presume 
the existence of an inherent power to do that for which a statutory provision has been made and 
outside the limited discretion conferred by the Limitation Act, in certain cases, a Court has no general 
discretion to relieve a suitor from the operation of the provisions of the Limitation Act, 

A Court has not the power under section 151 of the Civil Procedure Code, to cancel a sale m 
eo Biker tas ep combiner et ts kaa of rand on the Gne ia the mats of Wie ulin 
eno er sold, which fraud had not been the subject of an application under Order a 1,rule 
of the Civil uec Clodc prefered-vithin the ume allowed: The Code hzving & given a esihe 
remedy, the Gourt cannot be presumed Sa a Ld rA E 
to the procedure laid down in the Code. 

Similarly in the matter of depositing the sale amount in Court, the cid diesel uronic a definite 
period of. limitation for such payments and there cannot be an inherent power in the Court to extend 
that period beyond the limits prescribed by the Code. X 

Ragkacachariar v. Murugesa Mudaliar, (1923) 44 MLL J. 680: 1.L.R. 46 Mad. 583 explained and 
doubted. 

ee wu UE Iple of Order 7, rule 6 of the Civil Procedure Code, should not 
be applied to an application to set aside a sale in execution and it would be,improper to treat an 
apparently time-barred application as aids Rob time by in aid section 18 of the Limi- 
tation Act when the pleading doc not show the exemption er the section is available to the 
petitioner and particularly when the plea is raised for the first time in Letters Patent Appeal. 


Appeal under clause 15 of the Letters Patent against the judgment and order 
of Koman, J., dated 22nd January, at th and-passed in-A:A.A.O. Nod of 1945 
preferred to the High Court against the order of the District Court, Be , dated 





*I,.P.A, No. 27 of 1946. , 1st November, 1946. 
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14th August, 1944 and made in A.S. No. 133 of 1943 preferred against the order 
dated gth October, 1943 in E.A. No. 552 of 1943 in E.P. No. 992 of 1942 in O. 


S. No. 94 of 1940 on the file of the District Munsiff Court, Bellary. 


K. Subba Rao and C. Kondiah for Appellant. 
P. Chandra Reddi for Respondent. 
The Judgment of the Court was delivered by 


The Officiating Chisf Justice.— This is an appeal against the decision of Koman, 
J., and it raises the question of the extent of the media quais of the Court 
in dealing with a sale in execution of a mortgage decree. e appellant obtained 
a decree on a mortgage of 1929. The final decree was passed on roth February, 
1942. The part of the hypotheca with which we are now concerned was put up 
tor sale on and April, 1943, but there were no bidders and the sale was adjourned 
to the 1gth April, 1943, when four items were sold, eee 6 and g with 
which we are now concerned. Both of these items were p by the decree- 
holder at a price slightly in excess of the upset price. Item No. 6 which is 8$. 
No. 440-B is of an extent of 109 acres 9 cents of dry land which the decree-holder 
valued at Rs. 200. The upset price fixed by the Court was Rs. 400 and the success- 
ful bid was Rs. 405. Item No. 9 is of an extent of 19:93 acres which was valued 
by the decree-holder at Rs. 50, the upset price was Rs. 100 and the successful bid 
Rs. 102. The Court closed shortly after this sale and re-opened on the 7th June. 
On the roth June, the sale of these two items 6 and g was confirmed and part satis- 
faction was recorded. On the afternoon of the day on which the sale was confirmed, 
the judgment debtor appeared in Court with the amount of the decree to get the 
sale set aside. But it was too late to make the deposit. 


On the goth June, 1948, that is to say more than two months after the sale and 


twenty days after the co tion of the sale, the judgement-debtor filed the petition 
out of which these proceedings arise. ‘The petition p rts to be under sections 47 
and 151 and Order VII , rule 1 of the Code of Civil ure. It scrupuloulsly 


avoids any reference to the provisions of Order 21, rule go of the Code. It starts 
by reciting the bare facts, stating that the sale is a nullity having been effected by 
p ee on the Court as well as on the petitioner. Then it proceeds to set 
orth the particulars of the fraud. Firstly it is alleged that after the first abortive 
sale, the petitioner tendered to the decree-holder the amount of the decree ; there 
was a Panchayat on or about the roth April, 1949 in which it was settled that the 
decree-holder should get correct particulars of the amount due from his vakil, get 
the sale adjourned to some other date after the holidays and take the amount in 
full satisfaction of the decree. It is alleged that when the properties came up for 
sale on 1gth April, the decree-holder clandestinely and in venues of the agree- 
ment, got the properties knocked down to himself for absurdly low prices, keepi 
back the facts from the knowledge of the debtor and his friends. Next it is assert 
that the petitioner came to know of the fraud practised by the decrec-holder 
““ during the holidays” on enquiry from his vakil who wrote to bim that he should 
come to Court with money on the roth of June. ‘Then it is eri ln that the peti- 
tioner charged the decree-holder with fraud and the latter said that he ane 
matters rectified immediately after the reopening of the Court and that he fai ed 
to do so. Then the petitioner came to Court on 10th June, to deposit the money 
by way of abundant caution and to Bis surprise found that the sale had been already 
confirmed. On account of the fraud practised by the decree-holder, the petitioner 
was kept back from coming to the Gourt and the other bidders in the village also 
were kept back from m gangs the Court on the day of sale. It was also contended 
with reference to item 6 that the petitioner has no saleable interest in the land which 
contains a temple utilised by the public to whom free access is given. ‘The profits 
of the land have been endowed for the maintenance and upkeep of the temple. 
The decree-holder is charged with having suppressed the fact that there is a temple 
which makes the land public Ade and as such inalienable. As to item 6 it is 
also said that it is worth Rs. 6,000, that the bid of Rs. 405 is grossly inadequate, 
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the ee has gained an unconscionable ig ide and the inp is Ieretore 
a nullity. 


It is to be noticed that the whole application is based on the alleged fraud 
in the matter of the Panchayat agreement for the liquidation of the decree and the 
pe onement of the sale while inquiry was being made. The trial Court did 
lieve that story ; but the learned District Munsiff came to the conclusion that 
the major item, item 6 had been undervalued by the decree-bolder by the omission. 
of all reference to the temple constructed in the land the value of which is admittedly 
atleast Rs. 700. No attention seems to have been given to the fact that if the temple 
was as alleged public property dedicated to a God it would not be the property 
of the judgment debtor, and could not pass to the purchaser at the Court auction. 
However, the learned District Munsift after pointing out that a petition to set 
aside the sale having regard to Order 21, rule go, of the Gode would become barred 
on 7th June, 1943; that asit wasa mortgage decree, the decree amount should have 
been paid on 10th June, 1943 before the sale was confirmed ànd that the judgment- 
debtor arrived at the Court on the afternoon of the day of the confirmation of the 
sale apparently owing to the bus arriving late, remarks that it is not unusual in such 
circumstances that the Court should set right the matters excusing the delay. The 
learned District Munsiff concludes that on account of the unfortunate delay in the 
arrival of the bus on the roth June, and also on account of the fact that the decree- : 
holder deliberately misled the Court in valuing the property, this is a fit case in 
which the Court should exercise its inherent power under section 151 of the Code 
of Civil Procedure ; and for the ends of justice and to prevent abuse of the process 
of Court itis essential that the sale should be set aside. The whole sale was there- 
fore set aside. 


'This order was confirmed by the learned District Judge who docs not go into 
the question of the truth of the alleged Panchayat, but bases his conclusion solely 
on the fact that there was a fraud on the Gourt by the suppression of any reference 
to the building on item 6. The learned District Judge says, 

“I am definitely of the opinion that even after a Court has confirmed sale ig a a lars Sear 
debtor in & mortgage suit Ded that same day a little late and offers to deposit the e amount, 


itis open to a Court to its order of confirmation and allow thiá to be one under Order 34, rule 
s of the Civil Procedure Code in special circumstances such as this,” 


and quoting Raghavachariar v. Murugesa Mudali!, the learned Jud re to the 
conclusion that the District Munsiff had inherent powers to cancel the sale. This 
decision has been confirmed by Koman, J., in second appeal. . 


X No case has been quoted before us in which it has been specifically held that 
after a sale in execution has been confirmed, the Court can, by the exercise of its 
inberent powers, cancel that sale on the ground that there has been a fraud on the 
Court by the suppression of relevant mattersinthesale proclamation. The general 
rule undoubtedly is that the Court should not presume the existence of an inherent 
power to do that for which a statutory provision has been made and it is quite 
clear that outside the limited discretion conferred by the Limitation Áct in certain 
ana a Court has no general discretion to relieve a suitor from the operation of ` 

rovisions of the eee Act, vide Magbul Ahmad v. Pratap Narain Singh *. 
present case, the petitioner came to Court alleging that the sale was a nullity 
o of the fraudulent conduct of the decree-holder in ge the sale knocked 
down in his favour notwithstanding an ent that he wo t the sale ad- 
ourned. That allegation was not pro to the satisfaction of the trial Judge. 
No doubt the petition does also contain an allegation that the ar has been for 
much less than the real value of the property and it contains a reference to the 
existence of the temple on the land. But the temple ja'referred to only for the 
purpose of showing that the petitioner has not got a saleable interest therein and 
that the public have certain rights which prevent the land from being sold. There 
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is no suggestion that the saleable value’6éf the land as the land of the petitioner 
was enhanced by the existence of this temple. 


If there was a fraud in publishing the sale or in the conduct of the sale, an 
application under Order 21, rule go of the Code is the proper remedy for a person 
whose interests are affected by the sale. For that remedy a period of limitation 
has been prescribed and no doubt the person affected could get the benefit of sec- 
tion 18 of the Limitation Act if he alleged and proved that he was prevented from 
getting knowledge of the sale by the fraud of the opposite party. ¢ point to note 
is that if we assume the fraud which the petitioner does not allege in his petition but 
which the Court has inferred out of the facts epee in the evidence, it is a fraud 
in the preparation of the proclamation of sale. Th ecree-holder is found to have 
supp the fact which has resulted in the settlement of wrong terms for the sale. 
It is admitted that the judgment-debtor was aware of the original sale. He had 
notice of the proclamation and did not object to its terms. Assuming that there 
was a fraud on the Court for which the decree-holder was responsible, that was a 
matter which would have given the petitioner a ground for an application under 
Order 21, rule go of the Givil Procedure Code, to set aside the sale. Prima facte, 
therefore, it is not a ground with reference to which the Court should presume 
the existence of any inherent power to remedy the wrong done. The Code having 
given a specific remedy, the Court cannot be presumed to have àn inherent power 

-Overlapping or running parallel to the procedure laid down in the Code. 


Similarly with reference to what seems to be the alternative und for the 
exercise of the inherent powers, viz., the hardship resulting from de lateness of 
the arrival of the judgment debtor to deposit the sale amount, the Gode provides 
that in the case of a mortgage decree, the sale may be set aside by a deposit of all 
the amounts due from the judgment-debtor at any time before the confirmation of 
the sale. If the judgment debtor takes the risk of deferring his deposit until the 
very day of the confirmation of the sale and then arrives too late owing to some 
accident, it is no doubt unfortunate, but he has only himself to blame for taking 
the risk of waiting to the last possible day. At any rate the Code clearly provides 
a definite period of limitation for.such payments and it seems to us that there cannot 
‘be an inherent power in the Court to extend that period beyond the limits prescribed 
by the Code. ; 

The respondent in the argument before us has relied chiefiy on the decision 
in Raghavachariar v. Murugesa Mudali*, in which it was held by Schwabe, G.J., and 
Wallace, J., that a Court has an inherent power to refuse to confirm a sale held 
in Court auction if it is satisfied that it has been misled by the decree-bolder either 
by actual misstatements to the Court or non-disclosure to the Court of relevant 

unknown to the Court and which there was a duty to bring before the Gourt. 
Ín the judgment of Wallace, J., the learned Judge remarks that order 21,.rule 92 
of the Gode of Civil Procedure is no bar to the- Court interfering to cancel the sale 
in such circumstances. It is contended that by inference from this deci- 
sion if the Court has an inherent power to disobey the mandatory provisions of 
Order 21,rule 92 and refuse to confirm the sale it must also have the inherent power, 
on proof of a fraud on the Court, to cancel a sale which has already been held and 
confirmed. There are no doubt observations in the judgments in this case which 
would seem to go some way towards supporting the respondent's argument, and 
it is possible that at some future time the correctness of these observations will 
have to be considered. We are however, concerned now with the actual decision. 
‘The observation of kaanan with reference to Order 21, rule 92 may well have 
been influenced by the fact in the case before that Bench there was an appl- 
cation under Order, 21, rule go of the Code which was actually before the learned 
trial Judge at the time when he purported to invoke his inherent powers to refuse 
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to confirm the sale. What seems to papell i was that the application te 
set aside the sale was based on untenable gro and the trial Court called in aid 
its inherent powers to give effect to a ground for setting aside the sale which might 
have been but was not taken in the actual application. It was therefore a case to 
which Order 21, rule 92 did notin terms apply. Moreover although the learned Judges 
observed that the Courts have inherent powers to refuse to confirm a sale when 
it is established that there has been a fraud on the Court, they were in fact dealing 
with a case in which an application under Order 21, rule go of the Gode was j 
and the same result have been achieved by allowing the applicant to 
his application and allege the fraud which the Curt found to have committed. 
We ds not therefore think that the rather wide observations in this judgment are 
sufficient authority for holding that the Clourt has a discretion to disregard the 
mandatory provisions of order 21, rule g2 in a case where there has been no appli- 
cation under rules 89, go or g1 of Order 21, of the Gode or where such an application 
has been made and dismissed. Nor do we think this decision is authority for the 
further proposition that when a sale has been held and confirmed without objec- 
tion, the Court can utilise its inherent powers to give effect to any objection based 
on fraud which should have been put forward by an application under Order 21, rule 
of the Code, when no application has been preferred within the time allowed. 
We are therefore. of opinion that the trial Court had not the power under section 151 
pue Cae Gal b dure o Zane icy wale on the proud oF cado he 
valuation of the land, which fraud had not been the subject of an application under 
Order 21, rule go, of the Code filed within time. 


We are however asked to treat this application as an application which is 
within time, having been filed within 30 days of the date on which the petitioner 
had knowledge of the sale, he having been oe from prior knowledge of the sale 
by the fraud of the decree holder, and we are asked to hold that the sale is hable 
to be set aside in such circumstances either because of suppression of facts affecting 
the value, a matter falling under Order 21, rule go of the Code, or because owing 
to the fraud of the decree-holder in the circumstances of the alleged Panchayat 
(on which the District Judge has given no finding) the petitioner was prevented 
from averting the sale by paying the decree amount. This contention involves 
the admission of a plea under section 18 of the Limitation Act which is not put 
forward in the petition and has not apparently been at any of the three 
previous hearings of the case. Nor are there the facts pleaded in the petition on 
which a plea under section 18 of the Limitation Act could be founded. ‘The only 
` relevant plea is that the petitioner came to know of the fraud practised by the res- 
pondent “during the holidays on enquiry from his vakil.” Since the Court 
re-opened on the 7th of June and the petition was actually filed on the goth of 
Tune, it is obvious that the averment that the petitioner only came to know the 

acts during the holidays would not be sufficient averment if he sought to save limi- 
tation for his petition by pleading section 18 of the Limitation Act. We see no 
' reason why the principle of Order 7, rule 6 of the Code of Civil Procedure should . 
not be applied to an application to set aside a sale in execution and it seems to be 
improper to treat an apparently time-barred application as being within time by 
calling in aid section 18 of the Limitation Act when the pleading docs not show 
how the exemption under the section is available to the petitioner and particularly 
when the plea is raised for the first time in Letters Patent Appeal. Moreover, the 
plea rests in substance on tions of fact which have been discredited by the 
trial Court though the learned District Judge has not given any finding upon them. 


In the result, therefore, we allow the appeal with costs throughout and restore 
the order confirming the sale of items 6 and g. yi l 
V.S. g ——_ Appeal allowed. 


— -= — 
—— 
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IN THE HIGH COURT OB.JUDICATURE AT MADRAS. | 
PRESENT :— MR. JUSTIGE RAJAMANNAR AND Mn. JUSTICE SHAHABUDDIN. 


Kollipara Nagendram .. Appellant* 
4 U. 
Chundru Appayya and others Respondents.- 


Court Fees Act (VII 870) Sections and — Sit for partiti MUS [ 
1 ura ci p: of ck ranger a 7 iff Original plaintiff subsequently she) 
ak ON ade 


as defi 


along with the defendants, But when the original feo es not to prosecute the suit as 
originally lai I allows transposed as a defendant, the nature of 
the suit becomes altered in 2 material degree, It ceases to be a suit for partition by one coparcener 
against the other coparceners. It becomes a suit by a person ue to be an alienec from a 
coparcener for partition against the other members of the family. c alienee could in no sense 
be described as a person in joint possession actually or even constructively al with the other 
members of the family. The proper course on transmission of the original plaintiff as a defendant 
is to call upon the transferee plaintiff to pay ad valorem court-fee on the sharo of the properties 
which he was claiming. WM ] 

Where what the trial court did instead was to dismiss tho suit on the merits and to direct at 
the end of the judgment the transferee plaintiff to pay additional court-fee within one month from 
the date of J t and in default that the plaint would stand rejected on that ground, keld in an 
apeal by the transferee plaintiff : Section 12, sub-section (ii) of the Court Fees Act confers on the 
appellate court ample power to set right any mistake in procedure. The appellant can be ordered 
to the proper court-fee which he ought to have paid as calculated Section 7 clause (v) 
of the Court Fees Act both on the plaint and memoradum of appeal and in can be directed that 
in default the appeal as well as the plaint should be rejected as not bearing the proper court-fee 
as far as tho appellant was concerned. 

Appeal s ge the decree of the Court of the Additional Subordinate Judge 
Bacca dated 11th November, 1943, in O. S. No. 21 of 1943. 

K. Kameswara Rao for Appellant. 

P. Satyanarayana Rao, P. Chandra Reddi, K. Venkatarainam, K. Krishnamurthi and 
4. V. R. Tatachanri for Respondents. 

The Government Pleader (K. Kuttikrishna Menon) on behalfof the Government. 

The Order of the Court was made by 

Rajamannar, 7.—This appeal arises out of a suit filed originally by one Dharma- 
raju as the sole plai HG tor parddon-ef properievest out io cb eiui At E to the 
plaint and for separate possession, of a fourth share therein. Dharmaraju is one 
of the sons of the first defendant, defendants 2, 3 and 4 being the other sons. The 
suit was valued for purposes sa ahem ni at Rs. 5,100 but a Court fee of Rs. 100 
was paid as the proper Court-fee on the plaint praying for partition of the family 
prop by a member of the family. Subsequently Dharmaraju purported to 
convey his interest in the family properties to his father-in-law, who is the appellant 
before us, by a deed dated 19th August, 1940. The appellant thereupon filed 
I. A. No. 862 of 1940, to be impleaded as an additional plaintif. This application 
was not opposed by Dharmaraju and was ordered on roth October, 1940. The 
appellant was brought on record as the second plaintiff and Dharmaraju was 
described as the first plaintiff. The third defendant was, sometime later, trans- 
posed as third plaintiff Eventually before the trial commenced there was a change 
of attitude on the part of the first plaintiff who apparently had fallen out with his 
father-in-law and joined his father, the first defendant. On the27th October, 1948, 
he made an endorsement on the list of documents consenting to abide by the partition 
of 1940 which had been set up by the first defendant. Even prior to this date 
the first plaintiff had filed an application I. A. No. 375 of 1942 to strike off the name 
of the second plaintiff alleging that by undue influence he obtained the assi 
ment from him. That petition was dismissed by the learned Subordinate Judge 
and the dismissal was confirmed by this Court in revision. The second plaintiff 
therefore continued to remain as a plaintiff. 

It cannot be denied and it is not disputed that the plaint as originally framed 
was properly valued and proper Court-fee had been paid on it. e mere fact 
e IU LER skak e ME LM 


* Appeal No. 225.0f 1944. | Adr i. 11th November, 1946, 
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that during the pendency of the suit-the transferee from the first-plaintiff was also 
added as &n additional plaintiff would not, in our opinion, entail additional Gourt-fee 
on the ground that the alience was not a person in joint possession of the suit pro- 
perties along with the defendants. But when the first plaintiff decided not to prose- 
cute the suit. as originally laid by him and finally allowed himself to be trans 
as a defendant on 27th October, 1943, clearly the nature of the suit became altered 
ina material degree. It ceased to be a suit for partition by one co-parcener against 
the other co-parceners. It became a suit by a person c to be an alienee 
from a coparcener for partition against the other members of the family. The 
alienee could in no sense be described as a person in joint Baban a actually or 
even constructively along with the other meds of the family. From the moment 
the first plaintiff ceased to be on record as a plaintiff we are of opinion that the 
-Suit must be regarded as a suit by the second sec Eius an alienee and as alience 
he would not be entitled to the benefit of the special provision as regards Court-fee 
applicable to a coparcener in joint possession with other coparceners. The proper 
" course which must have been adopted by the learned Subordinate Judge was 
immediately on the transposition of the first plaintiff as defendant, to call upon 
the second plaintiff to pay ad valorem Court-fee on the share of properties which he 
was claiming. This course was unfortunately not followed. On the other hand 
what the learned Judge did was to dismiss the suit on the merits and to direct at 
the end of the judgment the second plaintiff to pay additional Court-fee within 
one month from the date of judgment and in default that the plaint would stand 
rejected on that ground. is no warrant for this procedure, but as the case 
-has come up: before us in Pie section 12, sub-section UH) of the Court-fees Act 
confers on this Court ample power to set right an in procedure. The 
laintiff is the Pn jab before us and as we EL held that the proper 
Ren m which he ought to have paid is the Court-fee calculated under section 7, 
clause (v) of the Court-fees Jen. we direct that he should pay court-fee calculated 
accordingly both on the plaint and on the memorandum of appeal to this Court, 
within two months from bs date. In default not only will this appeal be rejected 
but the plaint will also likewise be rejected as Bot bearing the proper Court-fee as 
far as the second plaintiff is concerned. 

The third plaintiff was originally the third diada in the case. -He is one 
of the sons of first defendant and admittedly a member of the family. In his 
written statement he prayed that his share may lantik and al be allo to him. 
Subsequently he was transposed as the third and after the transposition 
consequential amendments were made in the plaint. According to him he became 
divided in status in March 1994, and demanded partition but the first defendant 
setupa false case that he had already taken his share out of the division which took 
place i in 1931. In paragraph 6 of his written statement he stated as follows: 

““ There was never any division in nE family by which his defendant became divided nor 
has this defendant been in possession of any joint family properties except the house portion 
mentioned, which too was used for his separate residence on account of domestic disputes and not 
as a result of partition.” 

We are unable to see any allegation of ouster or exclusion from enjoyment of joint 
kanan p Ma either in the written statement or in the amendment to the plaint 
defendant's transposition as third plaintiff. ‘The fact that in para- 
gra i PE x by the first defendant, which he describes as false 
according to which the plaintiff was not entitled to any partition, does not 
amount to an allegation that he is out of possession of the family properties. In 
the absence of a definite allegation that he is completely out of possession we do not 
think that we shall be justified in directing him to pay Court-fee under section 7, 
clause (v) of-the Court-fees Act. We consider that the Court-fee of Rs. 100 paid 
by him is proper. He has preferred a memorandum of objection to this Court 
. and we bold that he has paid proper Court-fee on the memorandum of cross objec- 
tions also. 
As we have granted-time to the appellant to pay additional court-fee we think 
it proper that the memorandum of ee should be heard at the next 


adjournment ene. with the appeal. 
K.S. Additional Coxri-fee orderéd to be paid. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
^. Present ;—Mn. Jusriae YAHYA Arr. 
Palli Munisami and another .. Accused." 


Criminal Procedure Code (V ef 1898), sections 562, 9380 and g49—Submission by Sub- istrate of tools 
case and all accused to Sub-Divisional Magistrats where he considers and ests that action be taken inda 
settan EO only d [ad okr or fan of Ha caridad Detsaus pa akang fa je ian ida] sation 45 Lo such Gates 


under section 562 sol Sage: naa The characteristic features of section 949 do not fit into a case 
arising under section 562. ee ee ee hibits 
a Magistrate of the second or third class sending up c accused, the whole case and entire 
ings to the Sub-Divisional Magistrate in a case where he suggests that action should be taken 

under section 562 against only one or few of the accused persons. > 

Clase referred for the orders of the High Court, under section 498, Criminal 
Procedure Code, by the Additional District Magistrate, Chittoor, in his letter No. 
R. O. Q. D. 2, 1630-46 dated and September, 1946. o 

The Public Prosecutor (V. L. Etking) on behalf of the Crown. 

The Court. made the following 

OnpEzR.—lhis is a reference made by the Additional District istrate, 
Chittoor, under section 488 of the Code of Criminal Procedure in the following 
circumstances. Two persons were tried by the Stationary Sub-Magistrate, Tiru- 


gramophone and a wireless set from the Military Stores, Renigunta, The se ond 
accused Krishniah was convicted under section 411 of the Indian Penal Code for 
having dishonestly received those two articles knowing them to be stolen. The 
Stationary Sub- istrate after convicting the two accused considered that the 
first accused being a first offender and an adolescent should be dealt with under 
section 562 of the Code of Criminal Procedure and in that view he forwarded the 
p ings to the Sub-Divisional Magistrate, Chandragiri, for appro riate orders 
and in doing so he sent up both the accused to the Sub-Divisiona agistrate for 
being dealt with in accordance with law. The Additional District Magistrate 
considers that the d such a proceeding is not free from doubt in view of 
certain decisions of thi urt and has solicited a definite ruling to meet cases of" 

The proviso to section 562 of the Code of Criminal Procedure enacts that 
where any first offender is convicted by the Magistrate of the third class or a Magis- 
trate of the second class not specially empowered by the Provincial Government 
in this behalf and the Magistrate is of opinion that the powers conferred by this 
section should be exercised, ‘he shall record his opinion to that effect and submit 
the proceedings to a Magistrate of the first class or Sub-Divisional Magistrate, 
forwarding the accused to, or taking bail for his PEA before such Magistrate, 
who shall dispose of the case in a manner provided by section 380. Section 380 of 


the Clode of Ciriminal Procedure is to the following effect : 


** Where p i are submitted to a Magistrate of the first class or a Sub-Divisional 
istrate as provided n Bana pa pe gladen bal Ga bee o MEE 
order ai Be dugh! hage pasel a ani LA EIC been heard by him, and, if he 


thinks further i or additional evidence on any point to be necessary, ho may make such i 
moa a iustos direct scc inquiry oF evidence Co Do made e DECR ja a 


These two sections kanan ae besa in themselves a complete and self-sufficient 





machinery to meet cases of this description and it is hardly necessary to invoke the 
" Or. R C. No. dri : : agth November, - 
(Caso Referred No. 38 Sl i49. " 1946 
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aid of section 949 of the Code of Ciriminal Procedure to determine whether in such 

cases all the accused should be sent.up or only the person against whom action 

under section 562 of the Code of Criminal Procedure is contemplated. Section 

(1) lays down the procedure when a Magistrate cannot pass a sentence that 

€ considers to be appropriate to meet the ends of justice in a case. He may in 

such & case forward de accused to the District Magistrate or Sub-Divisional Magis- 
trate to whom he is subordinate. Sub-section (1-À) of that section reads : 

'* When more accused than one are being tried ke aa pangeban a ana na SE ee 
to proceed under sub-section (1) in to any of such accused, he forward all the accused 
who are in his opinion guilty to the District Magistrate or Sub-Divisional Magistrate." 

Thus it will be seen that in this sub-section statutory provision has been expressly 
made requiring that in a case where the Magistrate has decided to take action 
under section he must forward all the accused who are in his opinion guilty. 
In such a case he does not convict the accused but only records his opinion that the 
accused is guilty and submits the proceedings to the superior Magistrate. In 
“such a case again the superior Magistrate has the right, either on a perusal of the 
‘record or on making further inquiry under sub-section (2) of the same section, 
to pass any order including an order of acquittal of all the accused. Obviously 
these characteristic features of section 349 do not fit into a case arising under sec- 
tion 562. In such a case the Magistrate before sending up the proceedings convicts 
the accused including the person against whom action under section 562 is sought. 
The superior Magistrate to whom the record has the power under section 380 
to pass such sentence or make such order as he might have passed or made if the 
case had originally been heard by him, and if he thinks further inquiry or additional 
evidence on any point to be necessary, he may make such inquiry or take such 
evidence himself or direct such inquiry or evidence to be made or taken. It has 
however been held by this Court that in such a case he cannot pass an order of 
acquittal ages any of the persons sent up since the Magistrate who tried the 
accused and who has fo ed the case has already convicted the accused and 
the proceedings before the superior Magistrate are not in the nature of appellate 
proceedings—see Ths Public Prosecutor y. Malaipathi Gurappa Naidu. It was appa- 
rently in this view that Byers, J., held in Ptramanaga Pandaram v. Emperor, hai 
section 349 (1-A) has no S to the procedure under section 562 of the Code 
of Criminal Procedure. t decision however cannot be deemed to have overrul 
the contention on an interpretation of sections 562 and 380 of the Code of Criminal 
Procedure that there is nothing in those provisions which precludes the convicting 
Magistrate from sending up the entire case or all the accused to the superior Magis- 
trate, - To put it in another way there is nothing in these sections which compel: 
the Court to hold that the trying Magistrate is bound to send up only that person 
against whom action is required under section 562 and he must himself pass sentence 
upon the other persons who arc not to be so dealt with. The consequences of Courts 
of different grades dealing with different accused in the same case are apparent. 
The case against one or some of the accused would have been dealt with by the 
second or third class Magistrate as the case may be and the accused would have 
been convicted. "The case against the person dealt with under section 562 would 
have been dealt with by the Sub-Divisional Magistrate who would have passed 
sentence on that des The appeal against the conviction awarded by the Sub- 
Magistrate would lie to.the same Sub-Divisional strate who had dealt with 
a part of the case while the appeal against the order of the Sub-Divisional Magistrate 
would lie to a higher Court and it is not unlikely that conflicting decisions might 
be the result with regard to the different accused persons in the same case. Unless 
therefore the language of section 562 compels an interpretation which must un- 
avoidably lead to such anomalous results such a construction should be avoided. 
But it is not necessary to invoke this principle of construction because on a scrutiny 
of the language of the proviso to section 562 and the language of section 380 it is 
possible to find that such a result was not intended, viz., to prohibit the trying 


1. (1938) 63 M.L.J. 405: LI.R. 57 Mad. 85. — s. (1943) M.W.N. (Cr) 9. | 
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Magistrate from sending up, if he so chooses, all the accused whom he has tried 
including the persons against whom he recommends action under section 562. 
The proviso says that when a first cffender is convicted by such a Magistrate and 
he is of opinion tbat the case should be dealt with under this section, he ahould 
submit “the p ings" to the superior Magistrate forwarding “the accused ” 
to that Magistrate who dispose o “the case ” in manner provided by section 380. 
. The words “the proceedings," “the accused" and “the case" occurring in 

section 562 seem to indicate that the forwarding of the entire proceedings, all the | 
accused and the whole case is not either expressly or by implication excluded. 
Likewise in section 380 it is stated that the superior Magistrate when the records 
come to him may pass such sentence or order as he might have passed in “the case” 
originally heard by him. Here also the indication is that the possibility of the 
entire case going before the Magistrate was not ruled out. There is therefore 
nothing in the language of these two sections which prohibits a Magistrate of the 
second or third class sending up all the accused, the whole case and the entire 
p j to the Sub-Divisional Magistrate in a case where he that 
action should be taken under section 562 against only one or few of the accused 
persons. 


I may refer to three other cases bearing u on this issue which were decided 
in this Court. In Emperor v. Narayanaswami JNaidu!, Pandrang Row, J., was of 
opinion that section 349 2 plied to such a case. That view as I lave already 
indicated is opposed to accion of Byers, J., in the case cited above. Pandran 
Row, J., however did not take into consideration the provisions of section 380 E 
did not have in that case to enter into a detailed examination of the language of 
sections 562 and 380 with a view to decide whether the principle of section 349 (1-A) 
rather than the provision itself is not implicit in the language of these two sections. 
The next case in Emperor v. Mottisyan! was decided b Rao, J. The 
first accused in that case was a juvenile and the trying istrate was not empowered 
to deal with him under the Madras Children Act and hence the records were sent 
up to a higher Magistrate. It was held that both the accused should be sent u 
and not the juvenile alone. This view found approval in the judgment of a Ben 
of this Court in Subbiah Goundan, In re?. That was also a case which arose under 
the Madras Children Act and the learned Judges held that the case fell within 
Dn (1) of section 349 and that sub-section (1-A) should have been conform- 

to. 


These, two cases are not cases arising under section 562. So far as section 562 
is concerned both that section and section 380 form part of the same Code and they 
provide the necessary machinery and in that view section 349 (1-A) may not in 
terms be directly applicable to such a case as has been held by Byers, J. But 
independently of section 349 (1-A), the language of sections 562 and 380, in my 
opinion, yields to the construction that what was intended was that if the Magis- 
trate so A akena the entire proceedings, the whole case and all the accused may be 
forwarded. In any case it is not provided in these sections nor is it su by 
Byers, J., in his decision that such a course is repugnant in any manner to the 
language of sections 562 and 380. 

In this view of the matter the action taken by the Sub- Magistrate in forwarding 
both the accused and the entire case records to the Sub-Divisional Magistrate is 
in accordance with law and the Sub-Divisional Magistrate should dispose of the 
case as provided in section 380 of the Code of Criminal Procedure. The reference 

is answered accordingly. 





V.S. -o en t Reference answered. 
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| IN THE HIGH COURT OF JUDIGATURE AT MADRAS. . 
. . Present :—Sm Smngy WapswonTH, Officiating Chief Justice AND Mn. JUSTIGE 
RAJAMANNAR. i ; E 
S. K. Sahul Hamid and another | (o Appellants” 


9, 
S. M. Sulthan and others e Respondents. 


Mahomedan Law—Co-heirs—7oint family firm—Custom—Dissolution of firm—Reas of legal repre- 
ee ee M 2), section 37—- Option of legal s or Share of assets 
enl — Maintainabihiy T rusts Act (H of 188a), saction BB— Applicahility —Emplsed agreement for contimeance 
of firm—Proof—Tranasfer of Property (IV of 1882), section 41— for applicability. 

The Mahomedan Law does not a joint family as a legal entity, and heirzhip does not 
necessarily go with memb E ike Res In any particular case it can be proved tbat a 
Mabomadan family hes do by custom. having the force of law the joint family mode of holding 
property. But such a custom must be all with definiteness and proved. It is very 
unsafe to infer from the fact that certain an families follow.the social manners and habits 
of the Hindus that they are also governed by rules of Hindu Law. 


TKA raini Gf A legal represent ve ofa Necran partner amor E PVT partner or partners 
under section 37 of the Partnership Actis either a claim for an account or a claim tor a specific amount 
resenting deceased 


ropresc s share together with interest thereon. The option is given to the 
legal tive because the subsequent business might not have ended in profit In which case 
the | representative can claim the value of the ahare with interest. If on the other hand, 


has been made, the legal representative can claim such sbare of the profit which he can te 
to the use of the share of the deceased partner. The legal representative cannot however suc for 
recovery of 2 share of the assets of the partnership without regard to the liabilities of the firm. 


There is no fiduciary relationship between co-heirs or co-owners under Mahomedan Law as 
such. Where ihe property of a co-heir is managed by others both during and after his minority 
the theory of a constructive trust will be inapplicable for the period when such co-heir was not a 
minor and section 88 of the Trusts Act will not apply to such a case. 


-Where it is alleged that there was an implied agreement that a certain business carried on 
by Mahomedan co-heirs was for the benefit ofall the members, it should be proved that all the members 
were intended to be benefited, and that there was a recognition of the rights of these members who 
did not in fact participate in the business. 

In order to get the benefit of section 41 of the Transfer of Property Act the transferee ahould 
' prove, that the transferor was the osteastble owner of the property, that the ostensible owner was 
lding the property with the consent, express or implied, of the real owner and that the transferes 
paid the consideration and acted in good faith after reasonably careful enquiry. Where the original 
title deeds are shown to have vested in all the co-owners the mere fact that later pattas contain only 
the names of some of them will not make the latter ostensible owners of the whole property. And 
where it is shown that the transferee was aware of the existence of other persons haying an 

interest in the property the theory of good faith is negatived. : 
Appeals against the decrees of the Curt of the Subordinate Judge, Tinnevelly, 

in O. 3 No. 40 of 1943 dated 25th September, 1944. 


The Advocate-General (K. Rajah Aiyar), S. K. Sundaram, S. Sitarama Aiyar 
and S. Rajaramaa for Appellants. 


T. V. Muthukrishna Aiyar and S. K. Ahmed Mesran for Respondents. 
The Judgment of the Court was delivered by 


-  Rajamannar, F.—This is an appeal by defendants 4 and 6 against a preliminary 
decree for partition made in favour of the first respondent by the Subordinate Judge 
of Tinnevelly. The plaintiff and defendants 1 to 19 are Mahcmedans and 

-alleged to be co-sharers. The other defendants are alienees from some of the 
defendants of portions of the properties in suit. The plaintiff claimed that he 
was entitled.to 19/240th share in the properties set out in the schedules to the plaint. 


Though there was some contest in the trial Court, there was no dispute before 
us about the relationship between the plaintiff and defendants 1 to 19. One 
Pakkiri Taragan had four sons, Alliyar, Sheik Uduman, Syed Ahmed and Ghosu 
Muhammad and a daughter Kathija. Alliyar married one Nagoor Meeral and 
by her he had a son Syed Ahamad and a daughter Mukkuthi. e plaintiff is the 
husband of Mukkuthi. _ Nagoor Meeral, before she married Aliyar, was the widew 
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of one Abu Bucker, by whom she had a son named S. M. Muhammad: Sheik 
Uduman, the second son of Pakkiri, was married to the seventh defendant. The 
first defendant is his son and the eighth and ninth defendants are his daughters. 
Syed Ahamad, the third son of Pakkiri, was married to the tenth defendant. The 
second and third defendants are his sons and the eleventh and twelfth defendants 
his dos peo The third defendant died pendente lite and defendants 36 to 39 
were added as his legal representatives. Ghosu Muhammad, the fourth son, 
had three sons, defendants 4, 5 and 6 and a daughter, the 13th defendant. 
Paklori died in 1909- There is no reliable evidence as to the properties left 
by.Pakkiri. Alliyar died on 25th January, 1905. There is documentary evidence 
that by the date of bis death, immoveable properties worth about Rs. 7,000 had 
been purchased in his name and in the names of his three brothers (nde Exs. P-1 to 
P-4, D. &-g, D. gen and D. 11-y). The extent of land covered by these deeds was 
about four acres and a half. Alliyar'sson Syed Ahamad and his daughter Mukkuthi 
continued to live with their uncles and in 1913 Mukkuthi was married to the 
plaintiff. In 1914, Alliyar’s widow Nagoor Meeral died, and next year, i.e., in 
1915, d in son Syed Ahamad died. In 1918, Mukkuthi, the plaintiff's wife, 
died issueless. : l ; i i pom 


. During the period between 1905 that is the datc of Alliyar's death, and 1915; 
the year of Syed Ahamad's (Alliyar's son's) death, certain immoveable properties 
were purchased in the name of the three brothers of Alliyar and Syed Ahamad, 
the son of Alliyar. Ex. P-6 series relate to such purchases and they comprise a 
total extent of five acres 31 cents wet and 5 cents dry. - 

Though the members of the family resided at Melapala in the Tinnevelly 
district, there is evidence to show that even during the lifetime of Alli there 
was a business in cloth and carpets with branches at Rangoon and at Cuddalore 
Ex. P-12). The name of the firm was S. P. A. Sheik Uduman and Brothers. 
Though there is no documentary evidence of the fact, it is alleged that besides 
cloth and carpet business, there was also a flourishing business in oil carried on in 
Rangoon. Syed Ahamad, the third son of Pakkiri, died in 1918, Ghosu Muhammad, 
the foürth son, in 1994 and Sheik Uduman, the second son, in 1941. After the 
death of Alliyar's son Syed Ahamad, several purchases of immoveable properties 
were made between 1916 and 19390. The sale deeds were taken only in the names 
of the surviving sons of Pakkiri and the sons of the deceased brothers other than 
Alliyar. Mukkuthi, the daughter of Alliyar, was not a party to any of the trans- 
actions in her lifetime, though it must also mentioned that no other female 
member of the family is a party to any of the transactions. The plaintiff was the 
heir of his wife Mukkuthi but his name admittedly does not a place in any 
of the documents. It is common ground that the plaintiff was employed in the 
business carried on in Rangoon till at least 1993. He was being paid a salary and he 
held a power of attorney (Ex. D-3) executed in his favour by Sheik Uduman, Ghosu 
Muhammad and cp AM (third son of Pakkiri) The vilasam of 
the-business carried on in Rangoon and Cuddalore which was originally S. P. A. 
Sheik Uduman and Brothers was changed in 1926 into S. P. Sheik Uduman and 
Brothers, the significant alteration being the dropping of the letter “A” (which 
most likely stood for Alliyar). Another event which happened in 1926 may be 
now mentioned—an event which probably was-the i iate cause of the oe 
in the vilasam. S. M. Muhammad, the step-son of Alliyar, brought a suit in 
High Court of Judicature at Rangoon (Civil ar No. 102 of 1926), against 
Sheik Uduman, Ghosu Muhammad and Ali, the son of Syed Ahamad, 
for a dissolution of a partnership and claiming Rs. 75,000 as the sole heir of Nagoor 
Meeral The defence appears to have been raised that Alliyar himself was not the 
son of Pakkiri and it was also pleaded that Muhammad himself was not the son of 
Nagoor Meeral. Both the pleas were false, evidently put forward to defeat the claims 
of&, M. Muhammad at any cost. It is in evidence that the plaintiff himself was 
entrusted with the conduct of the suit and was evidently also interested in defeating 
S. M. Muhammad's claims. The suit, however, was compromised and Muhammad's 
claims were settled at a sum of Rs. 19,000. BT. ung 
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e cad the affairs of the firm were not very satisfactory in the year 1991. 
On 18th June, 1981, a document (Ex. P-20) called a partition agreement, was 


executed b v Sheik Uduman, (2) Muhammad, l) Ahamad Ali, and (4) 
S. S. Abdul man, ( the sons of Syed . The recitals in 


| d Das a | 

this document are important have been relied on by both sides. The document 
starts by saying that the individuals (1) and (2) and their brother the late S 

Ahamad, the father of individuals (3) and (4) jointly started a business at Cuddalore 
and Rangoon, etc., under the common Museu of S. P. A. Sheik Uduman and 
Brothers which was since changed into the common vilasam of S.P. Sheik Uduman 
and Brothers in 1926, and that with the income derived by the said business, pro- 
perties were originally in the names of the three brothers and after 
the death of Se Ahamad in the names of the four executants and also solely in 
the name of the first executant. Then we have the statement, 

‘We have been enj them in common as members of a joint famil as erties of 
the joint family.” UR Bi im am BUT 
It is then recited that the Melapalayam accounts were settled up to the end of 16th 
December, 1990, and the Rangoon and Cuddalore accounts up to the gist 
December, 1990. The business carried on in Rangoon and Cuddalore was not 
disturbed and the only arrangement made was that the total capital of the firm 
was divided into three shares and entered in favour of the respective sharers sepa- 
rately. Paragraph 3 of the deed reads as follows : 

"In this circumstance, we intended to divide and get separate n of the other mmoveable 
and moveable properties, etc., belonging to us, exclusive of the joint businém carried on amongst 
us and the unmoveable and moveable properties pertaining to it, and accordingly and in purgu- 
ance of the agreement regarding partition, we amicably effected a partition us of all the 
kien RE and cattle, and each of us has been enjoying those which have fallen to his respec- 

8 
In paragraph 4 reference is made to the debts payable in the common account 
of Melapalayam and to an arrangement between the parties by which the res 
pective sharers had separately executed documents. There is a provision for the 
distribution of the Melapalayam outstandings and the document finally recites 
that the moveable properties and cattle have already been partitioned. The schedule 
sets out the immoveable properties and outstandings which have to be partitioned. 
It is in the immoveable properties which form the subject-matter of this partition 
agreement that the plaintiff claims his share, though it is clear that this transaction 
does not recognise any claim in the plaintiff. 


The Ra business eventually ended in a failure and the partners were 
adjudged insolvents in 1936. It appears that a composition scheme among the 
creditors was approved by Court and a decree was obtained subsequently in pur- 
suance of that scheme by the Official Assignee of Rangoon. 

The plaintiff claims a share as the heir of his wife Mukkuthi and the suit is 
framed as if it was a suit for partition of properties belonging to the 
consisting of. plaintiff and defendants 1 to 1g. But as the claim includes within 
its scope a share to properties acquired after the death of Alliyar, Syed Ahamad, 
Nagoor Meeral and Mukkuthi, the plaintiff is compelled to make allegations of 
fact and law to support such a claim. These allegations, however, are 80 vague, 
indefinite and inconsistent that it is difficult to discover any one logical and legal 
basis. It is therefore necessary to examine in some detail the several allegations 
in the plaint. et 


In paragraph 6 of the plaint the plaintiff states that at the time of the death of 
Alliyar, his children were minors and hence the three brothers of Alliyar were 
looking after them and their mother Nagoor Meeral and were also in common 
management of the entire properties of the family and carrying on the family trade, 
Then occur the following averments which are important : 

“Even though were Mahomedans, were following the principles, manners and 
dakan iue tine et ic ene ore EROS Uv and further, the tana alo Pai Deis 
carried on in the same manner, as if it was for the benefit of all the sharers. Even though the heirs 
of Alltyar are not entitled to lay any claim to the aforesaid trade as aharthokders (partners?) therein, 
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it is necessary, in consideration of the usage, law and equity, to give to the heirs of Alliyar one-fourth 

share in the properties subsequently purchased from out of the aforesaid assets, inasmuch as the 

ent trade was conducted by making use of the assets of the previous trade and of the security 

pi facilities ofthe common property. The aforesaid trade was being conducted for the said persons 


Tt is impossible to i ine a pleading more confused and jumbled than this, Totally 
different legal page are relied on though they are not kept separate. Firstly, 
there is .he plea that though they are Mahomedans there is a special custom 
"or according to which they are governed by the principles of Hindu Law. 

Secondly there is the plea that the business was carried on by some of the co- 
sharers for the benefit of all the sharers. Thirdly, though it is admitted that the 
heirs of Alliyar were not partners in the business, it is said that according to law 
and equity and the usage, they are entitled to a quarter share. But this plea is 
mixed up with what looks like a plea based on section 37 of the Partnership Act 
and section 88 of the 'Trusts Act. 


In subsequent paragraphs of the plaint, we find what appear like additional 
leas. In paragraph 9, the plaintiff alleges that after the institution of the suit 
is S. M. Muhammad in Rangoon, Sheik Uduman and others assured him that 
he would be paid a certain amount by way of salary and he would also be paid 
a share of two annas in the profits besides being given a share in the properties in 
India. He says that he also entertained the belief that he would be getting a share 
in his capacity as a shareholder in the partnership also. In paragraph SERE 
to defendants 2 and 3 and 11 and 12, the children of Syed Ahamad, the plainti 
makes the following averment : 

* The aforesaid heirs did not get their shares divided and receive them, but with views similar 
to those of the Hindus, they remained under the family management of their senior paternal uncle." 
In paragraph 12, an express agreement is pleaded, namely, that the father of the 
first defendant and others promised him that so far as his share was concerned, 
since he had some connection with the trade, what was due to him (plaintiff) 
would be “set apart through the same," after ascertainment thereof and on settle- 
ment of account as between the shareholders. This statement is followed up in 
paragraph 13 by the statement that they gave him (plaintiff) some amounts from 
the assets of the trade. 


Paragraph 14 contains an attack on the partition of 1931. Therein also he 
repudiates liability for any debts payable by the firm as according io him the assets 
ofi the trade were more than sufficient for them. There are also allegations which 
suggest that from 1931 at any rate, he is not interested cither in the profits or loss 
or in the debts or capital pertaining to ths business conducted subsequently. He 
winds up by saying that only in the immoveable properties mentioned in the partition 
deed as well as in the plaint the plaintiff has to get his share after partition. In 
paragraph 15, the plaintiff says that he is in constructive possession along with 
defendants 1 to 5. ‘The cause of action is given as February-March, 1942, when 
the defendants refused the plaintiff's demand for partition. The prayer is for a 
decree declaring the plaintiff's 19/240th share in the scheduled properties and 
directing partition thereof and delivery of separaie possession of his to him 
together with mesne profits from the date of plaint to the date of possession. 


The main difficulty in deciding the case is due to the confused and mixed up 
pleadings in the ee The plaintiff’s allegations were all denied in the written 
statements of defendants 1 to 3 and others. The issues however, as happens very 
often, do not serve to bring out the material questions of law and fact. 

Prima facis the plaint as framed is for partition by a sharer against his co-sharers 
in respect of joint undivided property. The basis of the plaintiff's claim is his 
heirship to his deceased wife M thi and if his claim were only to a share in the 
properties left by Mukkuthi, there would not be much difficulty except perhaps 
on account of a possible plea of limitation. But as the plaintiff's claim comprises 
properties acquired long, after the death of Mukkuthi, the plaintiff is compelled 
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to resort to other grounds to sustain his claim. Itis better in the interests of clarity, 
that his several pleas are taken up and considered separately. 


There is no doubt that if the parties had been governed by the Hindu Law 
according to Mitakshara and had constituted a joint Hindu family, and the business 
that the members of the family were ing on had been an ancestral business 
and the properties in suit had been acquired 1n the course of and from and out of 
the profits of the business, then the Pagus would become the assets of the joint 

joint family would have a share. But it is 


deemed to be tenants in common without any right of survivorship. The Maho- 
medan law does not recognise a joint family as a legal entity. In fact, according 
to the rules of the Mahomedan Law of Succession. heirship does not necessarily 
with membership of the family. There are several es and females who 
ve no interest in heritage but may be members of the family. On the other 
hand, there are several heirs like, for example, married daughters of a deceased 
male owner who take an interest in the estate but form no part of the family. (Vide 
Abdul Khader v. Chidambaram Chettiar! and Shakrullah v. ohra Bibi*.) 


It is also well established that in any particular case it can be proved that 
a Mahomedan family has adopted by custom having the force of law the joint 
family mode of holding.property ; but such a custom must be definitely alleged 
and established. In this case we consider that no such custom has been ed 
with any definiteness. It has not been alleged that any particular rule of Hindu 
law has been adopted by custom or by the family of the plaintiff and defend- 
ants 1 to 13. Nor has it been alleged that there is a general custom or usage in the 
locality. There is no issue on this question and no evidence led in respect of it. 
The loose omnibus averment in para h 6 of the plaint, namely, “even though 
they were Mahomedans, they wae Ki jat ah the principles, manners and custom 
similar to those of the members of a Hindu family cannot be adequate as a plea 
of a custom at variance with the law. We may also mention that it is very unsafe 
to infer from the fact that certain Mahomedan families follow the social manners 
and habits ofthe Hindus that they also are governed by the rulesof Hindu law. We 
are therefore clearly of opinion that this plea does not avail the plaintiff. ; 


The plaintiff must then be able to support his claim by relying on some known 
principles of general law. ‘There are scattered in the sedes pahan of the 
plaint tions which may be used to support a case founded on the law of partner- 
ship and the law relating to constructive trust, Taking partnership first, it is clea 
that the plaintiff does not found his case on a claim to be a partner along with 
defendants 1 to 3 and their deceased predecessors. There is further a specific averment 
in paragraph 6 that the heirs of Alliyar are not entitled to lay any claim to the trade 
as shareholders therein. It follows that if there is any plea which falls within the 
sphere of partnership law, it must be based on the principle enunciated now in 
section 37' of the Partnership Act. Alliyar, according to the plaintiff, was one of 
the partners along with his three brothers. When he died there was no settlement 
of account but the surviving brothers continued the trade retaining the share of 
Alliyar in the assets of the firm and presumably ing usc of such share in the 
subsequent conduct of their business. Section 37 of the Partnership Act i8 as 
follows : 7 o 


“ Where any member of a firm has died or otherwise ceased to be a partner, and the surviving 
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himself or his representatives to such share of the profits made since he ceased to be a partner as may 
be attributable to the use of his share of the property of the firm or to interest at the rate of six per 
cent. per annum on the amount of his share in the property of the firm." 

(Tbe proviso is not material in this case). 


The implication of illustration (f) to section 88 of the Trusts Act is similar in 
effect. It is as follows: 


“A and B are partners. A dies. B instead of winding up the affairs of the partn ip retains 
all the assets in the business. B must account to A's legal representative for the profit arising from 
A's share of the capital.” 

The plaintiff does say in paragraph 6 that the subsequent trade was conducted by 
making usc of the assets of the previous trade and with the security and facilities 
of the common property. 


In our opinion there is a fatal objection to this plea. It is clear that the claim 
of a legal representative of a deceased partner against a surviving partner or partners 
under section 37 of the Partnership Act is either a claim for an account or a claim 
for a specific amount representing the deceased partner's share together with interest 
thereon. The option is given to the legal representative because the subsequent 
business might not have ended in profit in which case the legal representative can 
claim the value of the share with interest. If, on the other hand, profit has been 
made, the legal representative can claim such share of the profit which he can 
attribute to the use of the share of the deceased partner. The present suit ag framed 
is not for an account. The prayer is definitely for a partition of specific immoveable 
properties and there are even allegations here and tice which completely negative 
the possibility of construing the plaint as containing a prayer for an account. at 
ihe plaintiff claims isa sbare in some of the assets of the business assuming 
that all the properties were acquired with the moneys of the partnership but th 
plaintiff does not admit that he is bound by the liabilities of. the firm. What 
section 37 speaks of is a share of the profits made and not a share of the assets 
only, completely leaving the liabilities out of account. The plaintiff by claim- 
ing a partition only ofthe assets, cannot support such a claim on the provi- 

j F section 37 of the Partnership Act. According to the plaintiff it was 
the trade which was carried on in Rangoon and Cuddalore that was the source of 
the money which went to the purchase of the properties now in suit. 'There is 
ample evidence to indicate that the business eventually ended in a loss and there 
were considerable debts payable by the partnership which ultimately led to an 
insolvency. The plaintiff cannot simply claim a share of the immoveable roperties 
which ale represent the assets of the partnership without reference to the liabilities, 
It may be, on a proper taking of account, the partnership did not end in a profit 
in which case the plaintiff would not be entitled to an on this footing. In 
any event whatever be the motive of the plaintiff in pursuing the present course, 
his claim to a share of the immoveable properties alone is inat le if the claim 
is based under section 37 of the Partnership Act. He should have prayed for an 
account after exercising the opticn given to a representative under section 37 of 
the Partnership Act. This he has not done. 


The learned Advocate-General strongly urged that the suit is barred by limi- 
tation because Article ro6 of schedule I to the Indian Limitation Act gives only 
a period of three years from the date of dissolution to sue for an account aid 
share of the profits of a dissolved partnership. We do not think it necessary 
to deal with this aspect of the case because the suit as framed is not for an account 
of a dissolved partnership. It may be, that the plaintiff framed his plaint in this 
manner because he was afraid that he would be met by the plea of limitation. We 
do not think it necessary to examine the hypothetical question, viz., whether the 
suit would not have been barred if the plaintiff had framed the suit properly. 

Besides the contention bas-d on section 37 of the Partnership Act, there is also 
a contention based on section 88 of the Trusts Act. The class of persons affected 
with the constructive trust declared in that section takes in trustees, executors, 
partners, agents, directors of a company, legal advisers or other persons bound 

4 
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in a fiduciary character to protect the interests of another We have already 
dealt with the case of partnership. The brothers of Alliyar and their sons who 
were ing on the business do not fall within the category of persons specifically 


mentioned in section 88 of the Trusts Act. The question therefor is whether 
they are persons bound in a fiduciary character. to protect the interests of another 
person or other persons. No doubt they are co-sharers along with the children 
cf Alliyar and subsequently with the plaintiff. But it has been held that there is no 
fiduciary relationship between co-heirs or co-owneis under the Mah medan 
law as such (vide Abdul Samad Khan Khiladar v. Bibijan! and Abdul Khader v. Chidam- 
baram Chsitiar®). The only other way of spelling out a fiduciary relationship is 
by relying on the allegation that when Alliyar died, his cbildren were minors and 
hence the other three brothers were keeping in their own family the aforesaid. 

ersons and their mother, were a ng ther and were carrying on the t ade 

r their benefit also. ‘There is authority for inferring a fiduciary relation in such 
circumstances. In Kathoom Bi v. Abdul Wahab Sakib’, the principle of section 88. 
of the Trusts Act was invoked in aid of the daughte. of a deceased Mahom dan 
who left behind him a prosperous business which was continued by his three brothers 
after his death. The daughter was a minor when her father died and she was 
entitled to a half share in her father's estate. The father's brothers took charge of 
all the assets of the business and continued to carry it on. Several properties were 
acquired with the profits thereof. The daughter claimed a half share in the profits 
made out of the business after her father's death. The learned Chief Justice and 
Abdur Rahman, J., held that the father's brothers stood in a fiduciary position 
to the daughter because she was & minor living with them under their care and 
control they even claimed to be her legal guardians. They were therefore 
bound to account in full. The fact that they were co-owners of the estate of the 
deceased did not affect their liability as guardian. The facts however of the present 
case do not permit the application of section 88 of the Trusts Act to surport the 
claim of the plaintiff in its entirety. Mukkuthi was married to the plaintiff in 1913. 
and from that date she cannot be said to be under the i ip and control 
of her father’s brothers. Further, she herself died in 1918. Syed Ahamad, the 
son of Alliyar, was no doubt a minor on the date of his father's death but apparently 
h* attained majority before he died in 1915. In any event, after 1918, there was 
no person in existence in Alliyar's branch in respect of whom Shaik Uduman and 
his brothers and thei~ sons could be said to have occupied a fiduciary position. 
The plaintiff was a.major and certainly was not under their care and protection. 
It-may be that as persons occupying 4 fiduciary position they wodld be under a 
liability .o acc unt for their management till 19 8 at the latest, when Mukkuthi: 
died. But thereafter there would be no fiduciary relationship be’ ween them and 
the plaintiff and taking a view most favourable o the plaintiff it may be said that 
the plaintiff, as the heir and representative of his wife, coul~ claim to be entitled 
to be treated as a creditor only as regards the share which Mukkuthi could have 
claimed acainst them. 

There is however a more formidable objection to the plaintiff’s claim on this 
basis, an objection similar to that alread dealt with under section 37 of th Partner- 
ship Act, that is, that even applying section 88 of the Trusts Act to the facts of the 
case, what the plaintiff woul entitled is to claim a full account of the manage- 
ment of Sheik Uduman and others. This, the plaintiff ha: not chosen to do. It 
must also be mentioned that so far as the appeal itself is concerned, the items which 
the a rue seek to exclude from any liability for partition are all items acquired 
after death of the plaintiff’s wife in 1918, that is to say, items acquired at a time 
when there was no fiduciary relationship between the plaintiff and the surviving 
brothers o Alliyar and their sons. 

As we consider that the plaintiff has not framed the suit properly by praying 
for an ac:o nt, it is unnecessary to go into ths ques ion raised o» behalf of. the 
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appellants by the learned Advocate-General that a suit for an account would be 
barred under Article 120 « f schedule I of the Indian Limitation Act as it has been 
filed more than six years after the right to sue accrued to the plaintiff and the plain- 
Uff's rights were denied. The learned Advocate-General suggested 1926, the date 
of S. Muhammad's suit, and 1991, the date of the partition agreement Ex. P-20 
as plausible dates for the starting point under that icle. On the other hand, 
Mr. T. V. Muthukrishna Aiyar for the plaintiff-respondent, relied on the ruling 
cf the Judicial Committee in Annamalai Chettiar v. A. M. K. C. T. M. 

Chettiar! and contended that it is for the defendants to specify a particular date 
on which they denied the plaintiff's right to an acccunt and as the defendants are 
not in a position to specify the particular date, the claim must be deemed to be 
in time. As already stated, it 15 unnecessary for us to decide this hypothetical 
question which does not arise in the plaint as framed. 


We finally come to a plea which is based neither on partnership law nor on 
the law of constructive trust, but rests on some kind of implied agreement between 
all the members of the family that the members carrying on the business shculd 
carry it on for the benefit of all the members and on the understanding that all the 
sharers shall b: entitled to the properties acquired in the business according to their 
shares under the Mahomedan law. The learned Subordinate Judge appa- 
rently found in favour of the plaintiff on this plea. 


Considerable support for this plea is sought from two decisions of this Gourt 
and it is necessary to deal with them. The earlier of the decisions is reported in 
Hussain Sahib v. Hassan Sahib’. In that case the parties were Mah m dans and 
the descendants of one Abdul Razack. He had four sons who partitioned in 1818. 
Two cf the sons started a business in South Kanara which was carried on dcwn 
to the date of the suit by the two brothers and their descendants. Varicus properties 
were acquired in the name of one or other of the senior members of the fami and 
all the members of the family were maintained out of the income of the family 
and the profits of the business. The accounts were being kept in the names of 
the representatives of the senior and junior branches. For a iod of 60 years 
there was evidence of a uniform course of conduct pursued by both the branches. 
There was no direct evidence of any specific agreement as to the terms on which 
they were to carry on the business. The question was what was the appropriate 
inference to be drawn from the conduct as disclosed by the evidence. The case 
originally was heard by Sadasiva Aiyar, J., and Tyabji, J., who differ d and. 
the Letters Patent Appeal was heard by a Bench eae of Sir John Wallis, aJ., 
Oldfield and Seshagiri Aiyar, JJ. The learned Jud eld that for a long series 
of years the two branch.s lived and traded o ı the footing that they were entitled 
to equal shares in all the properties as well as in the business. The learned Jud 
make it clear that the family being a Mahomedan family wasin no way bound by 
the rules of Hindu law but they took into account with the rest of the evidence. 
the fact that the parties belonged to the class of “ Navayats ” who conformed to 
Hindu custcm and manners to a very great extent. We consider that there is no 
general legal principle which can be deduced from this decision which can apply 
to the facts of the presen! case. After all, as the learned Chief Justice in that case 
' bserved at page 833 “Every case, however, must stand on its own circumstances." 
There is nothing in this case similar to the bod of evidence adduced in that 
case of a uniform course of conduct pursued for over 60 by the descendants 
of the two branches. Because on the evidence before them, the lear. ed Judges 
in that case drew a particular inference the plaintiff in this case cannot ask us to” 
draw a similar inf rence from evidence which differs considerakly from the evidence | 
before the learned Judges in that case. In the present case there is no evidence 
of any recognition of the rights of the plaintiff at any time. No doubt the plaintiff 
s; caks about assurances and po but we have nly his word for them. The 
d«cumentary evidence entirely negatives any recognition of his right. On the 
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evidence placed before us it is impossible to hold that Sheik Uduman and his brothers 
were carrying on the business not only for themselves but also for the heirs of their 
deceased brother Alliyar. l - 

The next case is Abdul Rakim v. Abdul Hakim!. It was there held by Wallace 
and Krishnan Pandalai, JJ., that the adult heirs of à. deceased Mahomsdan who 
founded a trade may carry on the same as a family trade for the benefit of all the 
members of the family including minors and females. In such a case the Court 
will not import into it all the legal co nces which would follow from such a 
family trade when it is conducted by a u joint family or all the legal conse- 
quences of a lawful partnership. It is a question of fact in each case whether the 
relationship between such adult heirs and the rest of the family is one of debtor 
and creditor, or one of co-ownership, or one of trustee and cesta que trust. ‘There 
was a large volums of evidence in that case and in our opinion every one of the 

ings of the learned Judges must really be deemed to be a finding of fact and 
not of law. 


For instance at page 551, Wallace, J., observes as follows : . 
‘Here again it is a question not of law but of fact, and to our minds it is quite clear from the 
facts we have set out that the first defendant was assuming a position much more of trust than of 
a mere co-owner, and that he came into ion of the assets of the other members, not because 
of his co-ownership but because of the fiduciary relationship he adopted towards them, into which 
he entered on their behalf." 
There are two things about this case which are not without significance: (1) that 
the suit out of which the appeal before the learned Judges arose was for an account 
and a division of the profits of the trade carried on by the first and second defendants ; 
and (2) the learned Judges, after dealing with the evidence, held that till a particular 
dat , 1.6., 1915, the first and second defendants must be deemed to have carried on 
the business as a family trade but thereafter the relationship between them and the 
other members of the family was not a fiduciary one and that the use by them of 
the share due to their mother in the trade could only be as capital lent for which 
they were liable to pay interest. In the present case, the plaintiff has not done the 
right thing by asking for an account and whatever might be said about the position 
of affairs till the death of Mukkuthi, after that date the brothers of Alliyar could 
not be deemed to be carrying on the business on behalf of the plaintiff. 


The decision of a Division Bench of the Allahabad High Court in Shukrullah v. 
ohra Bibi* was also relied on by the learned advocate for the plaintiff-first respondent. 
far as the bap propositions of law are concerned, this case does not take us 
further than the decisions of our Ciourt. We may however mention in passing that 
surprisingly the learned Judges referred to the differing judgment of S iva 
Aiyar, J., in the appeal but did not make any reference whatever to the judgment 
of the three learned Judges in the Letters Patent Appeal in Hussain Sahib v. Hassan 
Sahib*. The learned Judges held that for the determination of the rights of members 
of a Mahomsdan family, any analogy drawn from the Hindu joint family system 
is misleading. ‘There is a comprehensive statement of the law at pages 930 and 931 : 
“It is only in a loose sense that property is said to belong to a joint Mahomedan family. The 
law does not ise a Mahomedan joint family as a legal entity, and has not provided rules appli- 
cable to the ily as such. The rights of its individual members both as regards the original Joint 
pr ey aod ko beste ky nena nM De He Maar Pay o ER Tan Bowen 
generality of cases in which medans belonging to the same family live in commensality, 
own property as tenants in common, carry on business jointly and make fresh acquisitions, their 
hts and those of their heirs can be determined with reference to express or implied agreement, 
lon of RIGID AD, End agent pa MN D cone GUS EUD OTE E Es Mere a priori 
conclusions on the derived the law Mace to joint Hindu families, if they 
cannot be shown to be in contormity with a definite e applicable to Mahomedans cannot be 
accepted.” 
We dne ri with these observations. But the decision in so far as it 
depended on facts peculiar to that case cannot obviously apply to the present 
case. For the learned Judges observe at page 931 as follows : 
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“The fact that all the male descendants of Hingan had joint residence, mess, Pe an 
business for several gencrations and made aaao Hon ume to time with joint funds not 
conclusive as regards the right of every heir to every peana however high, in the properties 
subsequently acquired by the surviving male members with the aid of the prcfits of the property left 
by the ancestor. "There may be circumstances which entitle an heir to no more than his share of 
the property as it was at the time of his ancestor's death.” 


We must also point out that though the plaintiff may be the heir of his wife and 
therefcre a co-sharer in property available for divisicn between all the heirs of the 
four sons of Pakkiri he is in no sense a member of the family of Pakkiri. 


We disa therefore with the conclusion arrived at by the learned Subordinate 
udge that the plaintiff is entitled to a share in the business carried on by Sheik 
duman and others after 1918 and properties acquired in the course of such business. 
This conclusion of ours is sufficient for the appellants in this case who only desire 
to exclude the properties which form the subject-matter of the appeal frem a division, 
because they were acquired after 1918, f.e., after the death of plaintiff's wife. In 
the trial Court the defendant appears to have conceded that Mukkuthi, the plaintiff’s 
wife, was entitled to her share in the properties purchased before 1913 and standing 
in the name of Alliyar and his son Syed Ahamad. This concession wil not however 
affect the appellant's case as the items in appeal. Clearly, in our opinion, 
the plaintiff can in no sense be deemed to be a co-owner with the defendants in the 
items in appeal. ; 


We are now faced with an kaa based on the omission by the appellants 
to add as parties to the appeal all the co-sharers. Only the plaintiff and defendants 
5 and 19 have been made respondents. The other members of the family have not 
appealed inst the decree for partition made against them. It was mentioned 
to us that they have entered into a compromise with the plaintiff. 


But the question is whether the appellants can be given any reliefin the absence 
of the other co-sharers. No doubt both in a suit for partition of a joint family and 
a suit for a partition of undivided property among tenants in common as well as in 
an appeal from the decrees in such suits, all the coparceners or tenants in ccmmon 
should be made parties. Otherwise there would be difficulties in adjusüng the 
equities between the parties. We consider, however, that the objection is not so 
formidable in a case like the present. What the appellants now claim is that 
certain properties in their possession ought to be excluded from the operation of 
the decree for partition in favour of the plaintiff. Moreover, in this case there is 
no decree for a general aaa am the co-sharers. The decree only directs 
that the plaintiff may be awarded 19/240th share of the properties in the plaint 
schedules after excluding certain items in the ion of alienees. The result 
of the success of the appellants would be that plaintiff would be entitled to a 
decree for partition-in properties other than the items which are the subject-matter 
of the appeal. It may be that the result of the appellant’s success in the appeal 
will necessitate an adjustment inter se between them and the other sharers. But 
that is not a matter which calls for a decision in this case. 


There is also the further question whether in the view we have taken that the 
proper course for the plaintiff was to have claimed an account and the suit as framed 
was not maintainable, the decree in favour of the plaintiff should be allowed to 
stand in respect of properties not covered by the appeal The other defendants 
have not preferred any appeal; they appear to have accepted the decree of the 
lower Court and entered into a compromise. We do not, in the circumstances, 
therefore, consider that we should set aside the decree in so far as it has become 
final between the plaintiff and the defendants who are not before us. As already 
mentioned above, 1n the trial Court it appears to have been even conceded that the 
plaintiff would be entitled to a partition of properties left by Pakkiri and Alliyar 
and the properties dora E the joint name of the three surviving sons of Pakkiri 
and Alliyars son Syed Ahamad. 
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We therefore allow the appeal and modify the decree of the trial Court by: 
excluding therefrom the items in Ui The appellants will be entitled to their 
costs from the first respondent in this Court. l 

"APPEAL No. 85 of 1945: JupomenrT.—This appeal which arises out of the same 
suit as that out of which Appeal No. 21 of 1945 arose, is by defendants 19, 28 and 
32. They are alienees of certain items of schedules I] III to the Nae The 

laintiffis the contesting first respondent. The facts which led up to the suit have 
es fully set out in our judgment in Appeal No. 21 of 1945, delivered on the r2th 
September, 1946. 

— The rgth defendant purchased item 2 of schedule II from the two sons of 
Syed Ahmed, the third son of Pakkiri, on 29th July, 1935, under Ex. D-10 and 
items 21 to 24, 38, 42 and 45 of schedule III from Sheik Uduman, the second son 
of Pakkiri on 29th September 1935, under Ex. Dra. Out of these items, item 
of schedule III was purchased originally on 28th June, 1928, under Ex. D-9 (5 
by Sheik Uduman, Ghosu Mohamed the two sons of Syed Ahmed.  Jtems 21, 
22 and 42 of scbedule III were purchased under Ex. D-9 (mm) on 22nd July, 1916, 
by Sheik Uduman, Syed Ahmed, and Ghosu Mohamed. So far as these four 
items are concerned, the plaintiff's suit must fail according to the judgment delivered 
by us in Appeal No. 21 cf 1945. Those are not items purchased either during the . 
tims of Alliyar or of his son Syed Ahmed but after their death and long after Mukkuthi 
married the plaintiff. Any claim by the plaintiff to those items can te supported 
only under section 37 of the Partnership Act or under section 88 of the Trusts Act. 
In either case the relief which the plaintiff would be entitled to is an account of the 

nt by the three surviving brothers of Alliyar and their sons and not partition, 
simpliciter. The suit is not maintainable so far as these items are concerned and 
the appeal must succeed to that extent. 


There is no evidence when item 2 of schedule II was purchased. The only 
evidence on record in respect of this item is a patta in 1908 which stood in the 
joint names of Alliyar, Sheik Uduman and Syed Abmed. No subsequent patta 
or other document of title is available for this item. 


Items 23 and 38 of schedule III were purchased under Ex. D-9 (y) on grd 
March, 1909, by Sheik Uduman, Syed Ahmed, Ghosu Mchamed and Alliyar’s son 
Syed abel fem 45 of schedule III was purchased by the same persons on 
22nd June, 1911, under Ex. D-9 (2): All these three items are found along with 
others in a patta dated 1st June, 1916, in favour of the said four persons, i.¢., including 
Alliyar’s son, Syed Ahm In 1917, however the patta contains only the names of 
Sheik Uduman, Syed Ahmed, Ghosu Mohamed. ved Ahmed, the son of Alliyar, 
had died in the meanwhile but his heirs are not mentioned (Ex. P-5-g). In r923,. 
the jamabandi chitta in ect of these items is in favour of Sheik Uduman, G 
Mohamed, the two sons of Syed Ahmed and two female members of the family 
Mariam Bivi and Muhammad Bathummal. All these four items, i.e., item 2 of 
schedule II and items 29, 38 and 45 of schedule III were dealt with in the partition 
of 1981 as belonging exclusively to Sheik Uduman, Ghosu Mohamed and the 
two sons of Syed Ahmed. Item 2 of schedule II was allotted to the share of the 
two sons of Syed Ahm:d while the other items were allotted to Shiek Uduman. 

. So far as these four items are apa aa Mn acis the plaintiff would be 
entitled to his share in them as the heir of Mukkuthi. The roth defendant in 
answer to the plaintiff’s claim relies on the provisions of section 41 of the Transfer 
of Property Act.’ This section embodies the well-known equitable doctrine of 
holding out which was laid down as follows by the Privy Council in Ram Cooma 
Koondoo v. McQueen): 

“Tt is a principle of natural equity, which must be universally licable, that where one man 
allows another to hold himself out as the owner of an estate and 2 third person purchases it for value 
from the apparent owner in the belief that he is the real owner, the man who so allows the other to 
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hold himself out shall not bo permitted to recover upon his secret title, unless he can overthrow that 

of the purchaser by showing either that he bad direct notice or something which amounts to cons- 

trustive notice of the real title or that there existed circumstances which ought to have put him upon 

an inquiry that, if prosecuted, would have led to a discovery of it." — ie 

It is clear that before the transferee can get the benefit of this section, he should 

establish (1) that the transferor was the ostensible owner of the property; (2) that 
the ostensible owner should be holding the property with the consent, express or im- 

plied, of the real owner ; and (3) the ande should have paid consideration and 

acted in faith after reasonably careful enquiry. In this case we find it difficult 
to hold that the documentary evidence is enough to satisfy the first condition that 
the transferors were the ostensible ownerg of the entire property. The original 
title deeds in ect of three of the items stand also in the name of Alliyar’s son. 
Syed Ahmed in respect of item 2 of schedule II, the only document available 

contains also the name of Alliyar as owner. "The fact that su vently the names 

of some only of the co-owners were entered in the pattas does not necessarily mean 

that the other co-owners have lost their title. The patta itself does not ccnfer any 

title on the grantees. No doubt in the partition of 1931 the title was assumed to 

vestin the parties thereto. 


a 


It is not necessary to say what would have been the legal position if the 
only evidence available were the documents referred to above. We have, however, 
the positive evidence of the 19th defendant and his clerls D.Ws. 10 and 11, which 
must really form the basis of a decision of the question raised under section 41 
of the Transfer of Property Act. One of the primary factors for consideration is 
the good faith of the purchaser and the care with which he made his enquiries into 
title. The 19th defendant admits that some of the title deeds showed purchases by 
Alliyar and his son. So he was put on notice of the title of Alliyar’s heirs. His definite 
case is that he made enquiries of the plaintiff. In cross-examination he says that 
be did not ask the plaintiff if any heirs of Alliyar were alive and that he did not 
enquire if the daughters of Alliyar were married as he did not think it necessary. 
He says that he also made enquiries of one Saibu and one Sadayandi Aiyar neither 
of whom has been examined. It is significant that when the plaintiff was in the 
box he was not asked whether he was consulted by the 19th defendant before he 
made the purchase. His entire eviderce and the evidence of his clerk D. W. 11 
clearly leave on us the impression that the 19th defendant was well aware of the 
existence of the plaintiff as a person having possibly an interest in the property. 
We do not believe the story that the 19th defendant ever consulted the plaintiff 
and that the plaintiff did not put forward any claim to the properties or that he 
gave false information about Alliyar's heirs. It is not as if the 1gth defendant's 
case is that he was never aware of the existence of the plaintiff and that according 
to his best enquiries his transferors were the only persons entitled to the properties. 
Nor is it his case that he was entirely guided by the documents. On the other 
hand his case is that he made an enquiry. We have no hesitation in holding that 
this Eod was hopelessly inadequate and does not establish gocd faith. The 
19:h defendant would not therefore be entitled to the benefit of section 41 of the 
Transfer of Property Act and the appeal must fail in respect of these items. 


Defendants 28, 29 and 32 claim under a settlement deed executed by the 35th 
defendant, who purchased items 3 to 6 of schedule II and item 51 of schedule IIT 
under Ex. D-15, from the two sons of Syed Ahamad on 17th July, 1935. Of these 
items, there is no documentary evidence whatsoever ilable in ect of item 5 
of schedule II before 1931 when it was included in the partition Ex. P-20. ` On thi 
material, we must hold that the plaintiff has not been able to establish the title of 
Mukkuthi to this item and his claim must therefore fail. 


Item $ of schedule II was purchased by the three brothers of Alliyar and his 
son Syed ad on 11th May, 1912 (Ex. D-g-r). Items 4 and 6 of schedule II 
were purchased on the same date by the same persons under Ex. D-9 (p). Item 51 
of schedule ITI was purchased by the same persons under two sale deeds Ex. D-9 (q) 
dated 13th July, 1909, and Ex. D-9 (r) dated 11th May, 1912. This last item No, 51 
"was en in 1916 in the patta granted to all the id four persons but in 1917 
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the patta contained only the names of the three brothers, Sheik Uduman, Ghosi 
Mohamed and Syed Ahamad and in 1923 the patta contained the names of Sheik 
Uduman, Ghosu Mobamed and the two sons of Syed Ahamad and two other 
female sharers. All these items were included in the partition deed in 1931 and 
were allotted to the share of the son of Syed Ahamad. 


The 29th defendant gave evidence as D. W. 12. He admitted that some of 
the title deeds contained also the name of Alliyar's son. According to him the only 
Ea of whom any enquiry was made was Sadayandi Aiyar, a clerk of the family 

ut Sadayandi Aiyar has not been examined. In cross-examination he confessed 
that he did not enquire if Alliyar left any daughter behind him or when Alliyar's 
son died. On this evidence, it is impossible to hold that defendants 2B, 29 and 32 
have discharged the burden of proving good faith and a prudent enquiry. We are 
also inclined to hold that in respect of items 3, 4 and 6, it cannot be said that the 
transferors were the ostensible owners. No doubt in respect of item 51, the later 


pattas did not contain the names of Alliyar's heirs, but that circumstance alone 
cannot help the purchaser. 


It may be mentioned that both as regards defendant I9 as well as defendant 35 
under whom defendants 28, 29 and 92 claim, there is ons fact not without signi- 
ficance and that is that they were omedans and residents of the same village 
in which Sheik Uduman and others were living. 


The result is that the appeal is allowed in respect of items 21, 22, 24 and 42 of 
schedule III and item 5 of schedule II and dismissed otherwise. e parties will 
pay and receive proportionate costs. 

The learned advocate for the appellants wanted us to give a direction that the 
items in respect of which they have failed may be allottcd to the share of their 
transferors in the partition to be made by Court. The learned Subordinate Jud 
in paragraph 62 of his judgment had deus decided to leave this question for 
decision in final decree proceedings. In the absence of all the parties in the appeal 
we cannot make any further order in this matter. 

B.V.V. Appeals allowed in part and decrees modified . 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice YAHYA Arr. 
Eangoli Krishnan .. Petitioner" 
D. 
Kuniyll Soopi and others e — Respondents. 
Malabar Compensation for Tenants Improoemenis Act Ep 


), Section x (2)—.«cope of—Kanom— 
Tenant holding over ——Swit for renis dus —Limitatus —Limitation (IX of 1908), Articles 110 and 116— 





According to section 5 (a) of the Malabar Compensation for Tenants Improvements Act 
the tenancy is terminated, the tenant entitled to remain in possession till ojectment cone 

tinues in possession as tenant subject to the terms of his lease. 
The case of a kanom is distinct from thet of an ordinary lense and a tenant holding over under 
the kanom tenure is not in the same position as a tenant holding over after the expiration of the ordi- 


nary lease and consequently Article 116 of the Limitation Act and not Article 110 of the Act applics 
to suits to recover rents due from such a tenant. 


So, where a registered marupat was executed in favour of the plainti for 12 years which was 
also a kanom, because properties were given as security, and a m charth was given and the mel- 
charthdar his right to rent for two years to the plaintiff and the plaintiff brought the suit 


after Ig years the date of the marupat and after three years from the date when the rents for 
the two years had accrued, but within six years from that date, 


Heid, that Article 116 applied and that the action must be deemed to have been brought on the 
foot of the contract in writing registered although the period of 12 years had expired and as such was 
within tume. SENE ee : 

VA Govindan v. D’ Silva, (1938) 1 M.LJ. 313 and Reyerath Parkum Kumom Kandiyil Kombilon Ammothi 
v. Kottekoolath Kunhi Sankaran Adiodi, (i918) a M.W.N. 117, referred. 





.* Q. R. P. No. 1056 of 1945. gand April, 1946. 


I] KRISHNAN D. 8OOPI. 33 


Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the Additional District Munsiff of 
Tellicherry in S. C. S. No. 118 of 1944. 


A. Achuthan Nambiar for Petitioner. 
GC. K. Viswanatha Atyar for Respondents. 


The Court delivered the following 


Jopcment.—The first defendant in S. C. S. No. 118 of 1044, on the file of the 
District Munsiff’s Court of Tellicherry is the petitioner. roth November, 
1992, a marupat, Ex. P-1, was executed in favour ofth the plaintiff by the first defendant 
and one Kannan. Kannan having died, defendants 2 to 5 were brought on record 
as his legal representatives. The instrument was for a period of 12 years. Though 
it was called a m at, it was also a Kanom because properties were given as 
security. On 10th April, 1930, Ex. P-2, a melcharth was given of the suit and 
other properties, and on 8th November, 1940, under Ex. P-9, the melcharthdar, 
sixth defendant, assigned to the plaintiff the rents due from the lessee for the 
M Aan 1939-40. On the strength of the assignment, the plaintiff fil the 


h has given rise to the revision petition, for arrears of rent in respect of 
id two years. 


Inter alia, a plea of limitation was raised, and it was contended that Article 110 
of the Limitation Act applied and that the suit having been brought after the expiry 
of three years after the rents for the two respective years had accrued due was barred. 
The learned District Munsiff held relying on the decision in ath Parkum Kurnam 
Kandiyil Kombilon Ammothi v. Kottekoolath Kunhi Sankaran Adiodi* that the appropriate 
article applicable was Article 116 and not Article 110. In that decision, 1t was 
pointed out that the case of a kanom was distinct from that of an ordinary lease 
and a tenant holding over under the kanom tenure was not in the same position 
as a tenant holding over after the expiration of the ordinary lease, conse- 
quently it was held that Article 116 was applicable and not Article 110. The 
suits covered by Article 116 are suits for compensation for the breach of a contract 


in writing registered. Here Ex. P-1 is a registered marupat and hence obviously 
that article is applicable. 


The learned advocate for the petitioner contends that the iod n paken 
years mentioned in Ex. P-1 having expired, the suit brought by S RE 

not be held to be a suit brought for reach of the contract under Ex. P-1. "This 
argument ignores the prcvisions of section 5 of the Malabar Compensation for 
Tenants Improvements Act (I of 1900). Under that section, where there have been 
improvements and a tenant is entitled to compensation for improvements, he is 
entitled to remain in possession until ejectment in execution of a decree or order 
of Court, and on ejectment, the tenant will be entitled to compensation for improve- 
ments made by him or his sat Sg in interest. Under clause 2 of that section, 


a tenant 80 continuing in possession holds during such continuance as a tenant 
subject to the terms of his lease or of the m gc, as the case may be. ‘The scope 
of this section came up for consideration before Venkatasubba Rao and Abdur 
Rahman, JJ., in v. D Silva? and the learned Judges pointed out : 


**'This section enacts a contradiction, it says that although the tenancy is determined, the tenant 
continues in possession as such subject to the terms of his lesse." 
The contention, as was advanced before me, that his provision was not intended to 
override the general law was repelled in view of a number of decisions of this Court 
which held to the contrary, and the learned Judges observed that they did not 
think it right to unsettle the law on a point such as this. In these circumstances, 
the action must be deemed to have been brought on the foot of the contract in 
writing registered, although the period of twelve years mentioned in Ex. P-1 had 
expired. The learned advocate for the petitioner drew my attention to the decision 
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in Kakkachi v. Muhamad Kutil, but that was a case of an ordinary lease 
and not of a kanom. 


Th: view upon which the lower Court has acted is therefore right. The 
revision petition is dismissed with costs. 
V.P.S. — Petition dismissed - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Jusrick Yanya ALI. 


Kuppuswami Padayachi .. Petitioner" 


Jagadamba] .. Respondent. 


Criminal Procedure Code (V of 1898), sections 488 and 489—Rasumption of cohabitation after an order 
Jor maintenance—Ffect—Subsequent neglect or refusal to maintain wife—Remedy of wife—Cance teen 


When once after the passing of an order for maintenance under section 488, Criminal Procedure 
Code, the husband and wife have resumed co-habitation, the order becomes automatically ineffective 
and unenforceable. No formal cancellation of that order appears to be necessary. If there is neglect 
or refusal on the part of the husband to maintain the wife subecquently, that would furnish a ground 
for the wife to make a fresh application, but she would not be entitled to claim the payment of main 
tenance on the strength of the order passed before the resumption of co-habitation. : 


Venkayya v. Raghavamma, (1941) 2 M.L.J. 263: LLR. 1942 Mad. 24, followed. 

After the passing of an order for maintenance there was a resumption of joint living and co- 
habitation. Subsequently the wife left her husband and claimed the maintenance awarded to be 
continued and the husband in his turn lied for cancellation of the order for maintenance 
under section 489, Criminal Procedure c, which was dismissed. In revision, 


Held, that in the circumstances the order for maintenance should have been cancelled. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub-Divi- 
sional Magi trate, Ariyalur, dated 28th January, 1946, in M. C. No. 49 of 1945. 


JN. Suryanarayana for Petitioner. 
G. Gopalacwami and S. Venkatachalam for Respondent. 
The Court made the following 


-"Onpzn.— bis is an application to revise an order made by the Sub-Divisional 
Magistrate of Ariyalur dismissing an application under section 489 of the Code of 
Criminal Procedure filed by the petitioner for cancellation of an orde- of main- 
tenance that bad been passed in M. C. No. 40 of 1 In M. C. No. 40 of 1944, 
the petitioner was directed to pay maintenance to bis wife, who was the petitioner 
in that petition and who is the respondent here. A revision application was filed 
against that order and when that application came up for hearing in this Court 
on 5th February, 1945, it was represented by the petitioner that the case had been 
compromised: Tne respondent’s advocate then mentioned to the Court that he 
had not heard about it and he took time to verify the information. On 7th February, 
1945, it was reported by both parties that the husband and wife had resumed co- 
habitation and on that sod the petition was not pressed and was eventually 
dismissed. No specific orders were however then passed regarding the order of 
maintenance which had been passed in M. C. No. 40 of 1944. It would appear 
that as reported then to this Court the respondent rejoined the petitioner and 
lived together, according to the petitioner, for six months. Subsequently, however 
on account of differences that arose again, the respondent left the petitioner's house 
and claimed the maintenance awarded in M. C. No. 40 of 1 to be continued. 
"That occasioned the filing ofthe application under section 489 of the Code of Criminal 
Procedure by the petitioner, for the cancellation of the maintenance order. The 
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learned Magistrate dismissed that petition on grounds which appear to me to be 
wholly untenable. 


It is unnecessary to canvass those grounds as the matter is covered by direct 
authority. It was held by the learned Chief Justice and Mockett, J., in ank apa 
v. Ragiavamma! that a decree obt ined by a Hindu wife against her husband 
for maintenance becomes annulled by reason of sub t resumption of co- 
habitation and is not merely suspended during such period of resumption. The 
learned Chief Justice in his judgment reviewed the Indian as well as the English 
precedents on the question of alimony and held that by returning to her husband 
the wife became disentitled to claim maintenance against him and the decree which 
she had obtained must be regarded in the circumstances as having become ineffective. 
It was observed that by going back to her husband the wife restored the position 
to what it was when they were married. In dealing with the re ion of this 
principle on the provisions of the Indian Criminal Procedure e the learned 
"Chief Justice stated that he could see no difference in principle between an order 
passed under section 488 of that Code and an order er the Matrimonial Causes 
Act, 1878, or the English Summary Jurisdiction (Married Women) Act, 1895. 
He pointed out that if the principle stated by Lord Elden in Bateman v. Ross? was 
to be applied, there can be no question of the suspension of the order; the order 
goes entr ly. Mockett, J., in concurring with this view pointed out that the 
view taken by Curgenven, J., in Xanagemmal v. Pandara Nadar?’ was not in conformity 
with the we principles. learned Chief Justice also referred to this 
decision of C ven, J., and said that the decision ran directly counter to the 
principle died in the judgment in Haddon v. Haddon*. The position thus is 
that when once after the passing of an order of maintenance er section 488, 
the husband and wife have resumed co-habitation, the order becomes automatically 
ineffective and unenforceable. No formal cancellation of that order appears to be 
necessary. If therefore there was neglect or refusal on the part of the husband 
subsequently, that would furnish a ground for the wife to make a fresh application, 
but she would not be entitled to claim the payment of maintenance on the 
of the order passed before the resumption of co-habitation. This principle was 
followed in and applied to a criminal case under section 488 by Kuppuswami 
Aiyar, J., in Munuswwami Pillai v. Doraikannu Ammal*. There the learned Judge 
emphasised that the joint living should have been resumed as husband and wit. 
The facts of that case were peculiar. The husband in that case brought the wife 
by a ruse into his house only to get over the order of maintenance that had been 
assed against him and never lived with her thereafter, but lived in a separate 
use with his concubine. The wife was attended to, if at all, by the husband's 
mother and she was made to do some menial work in the house. In those cir- 
cumstances the learned Judge was of the opinion that such conduct did not amcunt 
to resumption of joint living and co-habitation. ‘The facts of the present case 
are entirely different and there is evidence that for a period of six months the 
petitioner and the respondent lived as husband and wife after the order of dis- 
issal was passed by this Court in Grl. R. C. No. 874 of 1944. Followinz the Bench 
decision I must hold that the maintenance order passed in M. C. No. 40 cf 1944 
ceased to be effective automatically on the resumption of co-habitation between 
the petitioner and the respondent and that the learned Magistrate ought in those 
circumstances to have cancelled the order when an application was made under 
section 489 secing that an attempt was being made by the respondent to enforce 
the order. 


In the result, the petition is allowed and the application made by the petitioner 


under section 489 is granted and the order of maintenance passed in M. C. No. 40 
of 1944 against him in favour of the respondent is cancelled. 
V.S. ——— Petition allowed. 
1. (1941) 2 MLLJ. 263: LL.R. 1942 Mad. 24. — 4. (1887) 18 Q.B.D. 778. v 
2. $ 18 )t Dow. 235 1 3 ER. 5. (1945) 2 M.L.J. à 
3. 1926) 5a MET. ] 176 : I.L.R. so Mad. 663. 4 


36 THE MADRAS LAW JOURNAL, REPORTS. [1947 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice KusPUSWAMI ÁYYAR. 
M. Muniswami Goundar .. Pehtioner.* 


Madras Food Grains Control D DU Et g—Licence in the nams of ths manager of a joint Hindu 
Jamily— Another member helping in the t as member of the family—JNo separate licence in hts mame—Prose- 
cation for violation of clause 3 of the Food Grains Control Order—If justified. 

Where the manager of the family has obtained the necessary licence under clause g of the Madras 
Food Grains Control Order and a member of the family helps him in the trade as a member of the 
family, the latter cannot be said to be ing himselfin the undertaking and as such a prosecution 
of that member under clause 3 of the order for not having obtained a separate licence in his own 
name would not bo justified. 


Petition under sections 435 and 499 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of Session of North Arcot division at Vellore dated 3rd October, 1945, in C. A. No. 
120 of 1945 (C. C. No. 28 of 1945, Additional First Class Magistrate, Vellore). 


P. M. Srinivasa Aiyangar and P. V. Srinivasachani for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


The Court delivered the following 


UDGMENT.— he petitioner is the second accused in C. C. No. 28 of 1945 
on the file of the Court of the Additional First Class Magistrate, Vellore. He 
was tried along with another who was the first accused. They were both members 
of a joint Hindu family, being cousins, and they were engaged in rice trade. The 
prosecution case was that p oben without a licence and therefore violated 
clause 3 of the Food Grains Control Order, 1942, apnd sold rice in excess of 20 
maunds in a single transaction. Their defence was that they were members of 
a joint Hindu family and the second accused was only helping in the trade and 
that they did not commit any offence. The first Court found both the accused 
guilty on the | es that the licence was issued only in the name of the first accused 
and not in the name of both. On appeal the learned Sessions Judge of North 
Arcot acquitted the first accused because there was a licence in his name and 
ordered a re-trial as against the second accused. But it must be remembered that 
this is a case in which the second accused was not trading himself. If he had 
traded in his own name and on his own behalf then he would be bound to take 
a licence. If he had been the manager of the joint family and if as such manager 
he had to conduct the business on behalf of the family, then he would have taken 
the licence in his name for doing such business. In this case the first accused has 
taken alicence. The second accused even in his plea had stated that he was only 
helping the joint family as a member of the joint family. Consequently, it cannot 
be said that he was carrying on any business to necessitate his taking out a license. 
Clause 3 runs thus: 


“No person shall engago in undertaking which involves the purchase, etc., or storage for 
sale, in wholesale quantities of any foodgrain except under and in accordance with a licence issued 
in that behalf by an officer authorised by the Government." 


This is not a case of the second accused engaging himself in any such undertaking. 
He was only helping the family which was engaged in such an undertaking and the 
family has obtai tbe licence in the name of the first accused who was engaged 
in the business on behalf of the family. In these circumstances the learned Sessions 
Judge was not justified in ordering a re-trial against the second accused. The order 
of the. Sessions Judge directing a re-trial is set aside and the second accused is 
acquitted. " 


V. S. ee | Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mz. Justice HORWILL AND Mr. Jusrigg SHAHABUDDIN. 


C. S. Ponnusami Mudaliar .. Appellani* 
v. 
Subbaraya Mudaliar and others .. Respondents. 


Civil Procedure Code (V of 19080), Order 21, rule Insoloent, i a person interested —Applical ton by 
hu ea d Order 21, 22, if affects the questton. 
FH An insolvent is a person interested within the ordinary meaning of that ion and an appli- 
cation by him under Order a1, rule go, is maintainable. The decisions Bisel on didolyenty law in 
aka anana ag raaa a a Bg Baka ee jeved have no application to petitions 
under Order 21, rule go, of the Code. The ento rule ad of Order 21 does not affect the 
question whether the insolvent was a person interested within the meaning of Order 21, rule go. 


Appeal against the order of the Court of the Subordinate Judge, Cuddalore, 
dated 19th March, 1945, in M. P. No. 650 of 1944, in E. P. No. 128 of 1942, in 
OQ. S. No. 11 of 1930. 


S. Panchapakesa Sastri and K. R. Krishnaswami Aiyar for Appellant. 
R. Gopalaswami Aiyangar for Respondents. 
The Judgment of the Court was delivered by 


Horwill, 7.—This is an appeal against the order of the Subordinate Judge 
of Cuddalore dated the rgth March, 1945, dismissing an application by the appellant 
to set aisde a sale of lot No. 3 in a sale held on the 26th October, 1943. 


The principal ground on which the sale was sought to be set aside was that 
a number of houses had been clubbed together as lot No. g and were sold together 
instead of separately, in which case the sum of the prices realised on individual 
sales would have been more than the amount realised by a sale of the houses clubbed 
together. The learned Subordinate Judge devoted a great part of his judgment 
to a consideration of the question whether an application by the appellant was 
maintainable, in view of the circumstance that he been declared an insolvent, 
and he came to the conclusion that the application was not maintainable. For- 
tunately however, he also considered the application on its merits, and held that 
on that ground also no sufficient reason had been shown for setting aside the sale. 


The learned Subordinate Judge primarily relied on Han Rao v. Official 
Assignss, Madras}, in which on a question of insolvency law it was held that an 
insolvent had a mere spes successionis in the property in the hands of the Official 
Receiver and that he was not therefore a person aggrieved. Although the learned 
‘Subordinate Judge apparently read Manthiri Goundan v. Arunachalam*, in which 
it was held that the decision in Hari Rao v. Official Assignee, Madras!, had no appli- 
„cation to petitions filed under Order 21, rule go, of the Civil Procedure Code, yet 
he rather surprisingly expressed the opinicn that Manthiri Goundan v. Arunachalam* 
was no longer good law ; because since that decision Order 21, rule 22, had been 
amended so as to make it incumbent on the Court in the case of applications for 
.execution to issue notice to the Official Receiver instead of to the insolvent. The 
amendment of rule 22 of Order 21 cannot however affect the question whether 
the insolvent was a person interested within the meaning of Order 21, rule go; and 
since it was held in Manthiri Goundan v. Arunachalam’, that an insolvent was a person 
interested within the ordinary meaning of that expression and that the decisions 
based on insolvency law in which it was held that the insolvent was not a person 
aggrieved had no application to petitions under Order 21, rule go, it would follow 
that the learned Subordinate Judge was wrong on this point. It is unnecessary 
-to say anything more on this point ; because the learned advocate for the respon- 
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dents at once conceded that he cannot support the judgment of the Subordinate 
Judge on that ground. 

As to the merits of the appellant's application, we are in entire agreement 
with the learned Subordinate Judge. The appellant's own evidence as P.W. 1 
shows that he was quite aware of execution proceedings, although notice was 
not sent to him. His three sons who had not been adjudicated insolvents received 
notice ; and his evidence shows that he knew of the sale proceedings and had 
applied through them for an adjournment ofthe sale. Neither directly nor indirectly 
through his sons did he approach the Court and suggest that the houses should be 
sold in separate lots. The reason why all the houses were sold in one lot 
was that the decree-holder was of opinion that they were all the subject of one 
mortgage. ‘That belief proved to be erroneous ; but there was no lack of good faith 
on the part of the decree-holder. He had obtained an encumbrance certificate, 
which showed that all these houses were the subject of one mortgage. If that were 
so, then it was obviously convenient and proper to sell the houses together in one 
lot; for it is unlikely that any one would have purchased any individual house 
if a number of other houses were with it subject to one mortgage. 

The appellant alleged that the houses sold were worth Rs. 28,000 ; so that 
after deducting the mortgage amount of Rs. 7,500 they should have fetched Rs. 
20,500, as against Rs. 8,825 actually realised. The appellant examined three 
witnesses, P. Ws. 2 to 4, to suggest that he was prejudiced by the clubbing together 
of these houses for sale and that if sold separately, higher prices wculd have been 
realised ; but the evidence of P. Ws. 2 to 4 does not convince us that that would have 
been the case. The object of selling the houses separately was that individuals 
who could not afford or did not wish to purchase the whole of the property might 
have given good prices for the individual houses. P.W. 2 was not howe: a man 
of such limited means and desires. He deposed even in his examination in chief 
that he was prepared to purchase the encumbered house for Rs. 10,000 and houses 
Nos. I, 2, 3 aa for Rs 8,000. Assuming that he meant by this that he would 
have been prepared to have given Rs. 18,000 if the houses had been free frcm any 
encumbrance, this evidence would show that he would have been prepared to have 
given Rs. 10,500 for the unencumbered house No. 3-B and the encumbered houses 
Nos. 1, 2, 3 and 3-A; yet he stated that even in examination-in-chief that he stopped 
bidding at Rs. 8,000, because the mortgage amounted to Rs. 7,500. One wculd 
have expected him on this evidence to have bid up to Ra.10,500 at least,even thcugh 
he did not want the remaining house No. 8, which he valued at Rs. 6,000. His 
evidence cannot therefore be accepted at its face value. The evidence of P. Ws. 3 
and 4shows that they were not very much interested in these houses and did not 
trouble to make any inquiries. P.W. 4 admitted that he did not even see the 
proclamation. We therefore agree with the learned Subordinate Judge that there 
was no fraud or material i arity ; nor are we satisfied that the price fetched 
was less than what it would have been had the houses been sold separately. 


The appeal is dismissed with costs of the first respondent. 
VPS. ————— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR SIDNEY WADSWORTH, Officiating Chief justice AND Mr. Jusrice 
PATANJALI SASTRI. 


The Commissioner of Income-tax, Madras .. Applicant* 
i D. 
S. Ramsay Unger, Madras .. Respondent. 
Incometax Act (XI of 1922), section 10 (1) and (2) (iii) —Eisting businsss—Assesser becoming pariner 
—Provision for assesses becoming sole proprictor— Amownts rematwing in te credii of others —Intcresi paid 
— Whether can be treated as inlerest paid on 1 — Will Constructian—Dhrestion fer distribution 


residues only afler death of two legatees—No further words of gift of the residus—Sharers of the rssidmary 
Bs if take valad tate rests ummediatyly om the testator’ death. 

‘The assesece joined his father’s pre-existing business as a partner in 1916. The articles of partner- 
shin entered into between the partien in 1921 provider, imier alio, that the aseesecc should become 
C 
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the sole proprietor of the business at the end of the year 1935 or on the death of bis father if it 
ened earlier, and that the large amount of capital ing to the credit of the father in the 
books of the firm should continue in the firm for twenty years the termination of the partner- 


ship or for such shorter or longer period as the assesscc might Ire, mir interest at 6 per cent. 
per annum. The father died in 1929 leaving him surviving x widow, four sons including the 
assomcc and R daughter. Before his death the father executed a wil and a codicil whereby after 
provi ling for certain s5ocific legacies he apportioned the residuary estate among his heir and 
directed the executors to close the accounts and divide the balance or residue only 
“after the death (and not till then) of” E and M, two of the legatees mentioned in the will. After 
the death of the testator the assessee acquired the entire residue of his father’s estate subject to the 
specific legacies. The asscsscc maintained separate accounts forthe estate as executor and duly 
credited therein the interests received from his firm. The question was raised whether the interest 
debited in- the books of the firm to the estate of the deceased could be said, apart from the 
sum payable in respect of the p i ies, to have been ‘‘paid” on capital ‘* borrowed” 
within the meaning of Section 10 (2) (111) of the Income tax- Act. 


dlld, that inasmuch as the testator had authorised his executors to keep in the firm the moneys 
belonging to the estate, the amount credited to the estate in the books of the company should bo 
d a borrowed capital and that the whole of the interest debited should be allowed as in- 
terest paid on such capital. 


Where after providing for certain specific p 1 legacies Layable by instalments 
spread over a number of years, the executors were decr! Gale ee tc LB 
balance or residue only “after the death (and not till then) of" E and M, two of the legatees men- 
tioned in the will, on a question as to whether the sharers of the remduary estate took vested 
interests immediately on the testator's death, 


Held, that as there were no words of gift apart from the direction to distribute, the testator 
must be taken to have intended that not only the distribution but also the vesting of the residuary 
shares should be postponed. 


Jarman on Wills, VII Edition, Vol. II, pages 1973 and 1376, followed. 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) 
as amended by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 
1939) in 66 R. A. 52 Madras of 1944-45 on its file. 


C. S. Rama Rao Sahib for Applicant. 
B. Suarama Rao for Messrs. Short Bewes and Co. for Respondent. 


The Judgment of the Court was delivered by 


Patanjali Sastri, F7.—Tlds is a reference by the Income-tax Appellate Tribunal, 
Madras, under section 66 (1) of the Indian Income-tax, 1922. 


One Mr. S. Ramsay Unger (hereinafter called the assessec) was assessed to 
income-tax for the year 1942-43 on a total income of Rs. 70,766 in which was included 
a sum of Rs. 46,061 as income derived frcm the business of ice manufacture and 
cold storage carried on by him under the name of Ramsay & Co.” He claimed 
before the Income-tax authorities a deduction of a sum of Rs. 22,108 as being 
interest paid to the estate of his father, the late Jchn Ramsay Unger, on capital 
said to have been borrowed from the estate for the purposes of his business. The 
claim was disallowed except to the extent of only Rs. 1,984 on the ground that, 
in the circumstances hereinafter mentioned, the assessec had become the sole owner 
of the residu estate subject to certain pecuniary legacies payable under his 
father's will that, therefore, except in regard to the aforesaid sum of Rs. 1,984 
representing the interest payable to such legatees, the deduction claimed was in 
truth in resrect of a payment to himself. ‘The assessee appealed to the Inccme-tax 
Appellate Tribunal who considered that the administration of the testatcr’s estate 
had not been completed and the residue ascertained and that it was still in the 
hands of the assessec in his capacity as executor and had rot beccme his property. 
The Tribunal accordingly all the appeal and directed the exclusicn of the 
balance of Rs. 20,124 also from the assessment. Thereupon the Cc. mmissicner of 
Income-tax, Madras, applied to the Tribunal to state the case and refer it to this 
Court, claiming that a question of law arose out of its order, and the Trikunal, 
agreeing that a point of law was involved referred to this Court for its decision the 
following question : 


** Whether on the facts and in the circumstances of the case, the sum of Rs. 20,124 was allowable 
as a deduction as interest on borrowed capital witbin the meaning of section 10 (2) (iii) of the Act." 


40 THE MADRAS LAW JOURNAL REPORTS, [1947 


** Ramsay & Go.” was founded by the late John Ramsay Unger and the assessee 
joined the business as a partner in 1916. Under the articles of partnership entered 
into between the parties on the as 1921, it was provided, inter alia, that 
the assessee should become the sole proprietor of the business at the end of the year 
1935 or on the death of his father if it happened earlier, and that thel amount 
of capital standing to the credit of the father in the books of the firm should continue 
in the firm for 20 years after the termination of the partnership or for such shorter 
or longer period as the assessec might require, bearing interest at six per cent. per 
annum, John Ramsay Unger died in July 1929, leaving him surviving his widow, 
four sons including the assessec and one daughter. He made a will on the 13th 
May, 1926, which was later supplemented by a codicil dated the 6th November, 
1928. Bythesaid will he *' co ed and ratified " the provisions of the partnership 
on of the 25th February, 1921, declared that his estate consisted of a sum 
of Rs. 3,22,111-14-4 standing to his credit in the books of Ramsay & Co., on the 
gist December, 1925, and certain lands and buildings more particularly described 
in the will and appointed his sons Sherrard Ramsay Unger (the assessee) and Oscar 
Ramsay Unger as executors. He then proceeded to bequeath certain pecuniary 
legacies to his wife and others which he e his executors to pay in instalments 


as follows : 
“No. I. Rs.48,000 (orty ighi thousand rupees) with annualinterest at the rate of 6 per centum 
thereon to my wife Emile Unger by y instalments of Rs. 400 (four hundred rupees) 


on the 1st day of each month after my decease. 

No. II. Rs. 936,000 (thirty-six thousand rupees) with annual interest at the rate of 6 per centum 
accruing thereon to Mary (May) Elizabeth Unger (widow of my brother William Alender Unger) 
as a token of my appreciation of her unfailing care of me for years by monthly instalments 
of Rs. goo (three hundred rupees) on the ii day of cach tioni aber riy ning 

No. III. Rs. 15,000 (fifteen thousand rupees) with annual interest at the rate of 6 per centum 
accruing thereon to my son, Cyril Ramsay Unger by monthly instalments of Rs, 125 (one hundred 
and twenty-five) rupees on the ist day of each month after my decease. 

No. IV. Rs. 15,000 (fifteen thousand rupees) with annual interest at the rate of six per centum 
accruing thereon to my son, Kennard Unger by instalments of Rs. 125 (one hundred - 
And twenty-five rupecs) on the 1st day of each month after my docease.” 


‘Then follow the provisions rhea Wage disposal of his resid estate, on the 
interpretation and effect of which present controversy largely turns. They 
are as follows: 
** After the death (and not till then) of the aforementioned Emile Unger and Mary (May) Elizabeth 
U TE ra pesan kh nda a NK o ay M ana ae 
apart cient mo Or Or erty to disburse and discharge completely the afore- 
P cutonellegarits numbered T to IV, oa ride ke Dalanco or residuc of my estate into three equal 
shares to be distributed a follows 


Residwary Estate. 

One share of tho residue to be paid or given to my son, Oscar Ramsay Unger tain, Indian 
Medical Service) or his heirs ; 4 (oap : 

One share to be paid or aima my daughter, Tega Ramsay Bartley (wife of W. K. Bartley) 
or to her heirs; one share to be paid or given to my son, Sherrard Ramsay Unger or to his heirs. 

I direct these threo residuary shares to be paid by my executors by annual instalments which 
shall be not less than onc-twenticth 1n any event but instalments may be more than one-twentieth 
in every or any year according as it suits the convenience of the said Sherrard Ramsay Unger. 

I specially direct payment of all these legacies and residuary shares by instalments spread over 
a series of years in order that the withdrawal of moneys may lin aok 
of Ramsay & Co." 

The codicil which was executed “with a view to avoid any controversy or conten- 

tion" and “‘as a measure of abundant caution" does not materially affect the 

dispositions under the will, and it is unnecessary to refer to its terms in detail. 

- There is no dispute that all debts, funeral and testamen expenses were 

paid, and the real properties were sold and the proceeds added to fund credited 
to the estate in the books of Ramsay & Qo., as directed in the will, long before the 

year of account, 1941-42. On the goth March; 1931, the assessec ‘obtained by 
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transfer from his sister Tessa Ramsay Bartley -“‘all her past, present and future 
interests under the said will and codicil including her right, title, interest, claim 
and demand to and in her share of the residuary estate’ in consideration of a sum 
of Rs. 40,000 paid to her. Similarly, he obtained under another instrument of 
transfer dated the 26th June, 1931, the right, title and interest “‘ past, present and 
future” of Oscar Ramsay Unger in his share of.the residuary estate on payment 
to him of Rs. 50,000. The assessec has thus purported to acquire the entire residue 
of his father's estate subject to the four iie legacies payable under the will. 
As, however, some i ents of these legacies still remained to be paid and tbe 
executors were directed under the will *' to close the accounts of my estate " and 
to distribute the residue ““ after the deaths and not till then " of the legatees numbered 
I and II who are alive, the assessee has been maintaining separate accounts for the 
estate as executor duly crediting therein the interests received from Ramsay & 
Co., and debiting the instalments of legacies paid from time to time. The Appellate 
Tribunal has found that the assessee has been doing so bona fide in accordance with 
the directions contained in the will and not as a device for avoiding due assessment 
to tax, and that finding has not been questioned before-us. It may be mentioned 
here that till the year 1942-43 when the assessment now in question came.to be 
made, the assessee had all along been maintaining his accounts on the same basis, 
claiming deduction every year of the interest debited to the estate in the assessment 
of his personal income and returning such interest-for assessment as income received 
by him as executor of his father’s estate, and the Income-tax authorities had been 
making assessments accordingly. -- . - ZEE < 
The relevant provisions of the Indian Income-tax Act, 1922, are as follows: 
"Section I0 (1) : The tax shall be payable by an assessee under the head ‘Profits and gains 
of business, profession or vocation' in respect of the profits or gains of any business, profession or 
(2) Such profits or gains shall be computed after making the following allowances, namely : 
= * 3 * + |] ' 
il) in of capital borrowed for the of the busi i i * 
(ii) i respect o a id eek cae Dus tea, profesiod or vocation, 
The question is whether, on the facts stated above, the interest debited in the books 
of Ramsay & Co., to the estate of the late John Ramsay Unger could be “said, 
apart from the sum of Rs. 1,984 payable in respect of the few remaining instalments 
of the four pecuniary legacies, to have been ' paid" on capital “ borrowed:” 
Obviously not, if the residue of such estate had; before the year of account, become 
the property of the assessee, for, there could be no borrowing from or payment 
to himself. Mr. Rama Rao Sahib for the Commissioner of Income-tax submitted 
that that was the true position, and that the maintenance of scparate accounts for 
the “estate” and the crediting of the interest therein should not be allowed to 
obscure the realities of the situation. He drew attention to illustration (ii) to 
section 333 (2) of the Indian Succession Act, 1925, and urged that the assessee, 
having commenced to pay the instalments of the legacies, must be deemed to have 
assented to the whole of the ies with the result that the legatees' title to their 
respective legacies was perfi and thereafter the assessec held the moneys payable 
to them merely as trustee or debtor and not as executor. As the entire estate of 
the testator at the relevant period consisted only of moneys invested 
in the asseasee’s business, and the necessary funds to meet the legacies could easily 
be calculated and set apart, the residue, it was said, must be taken to have been 
ascertained and appropriated by the assessee who had acquired by transfer the 
right, title and interest of the other sharers, all testamentary Pone having admit- 
tedly been paid long ago. The argument proceeded, as did the reasoning of the 
Appellate Tribunal to the contrary, on the tion that the sharers of the 
residuary estate took vested interests immediately on the testator’s death, distribution 
alone being postponed. Mr. Sitarama Rao for the assessee, however, contended 
before us (although the contention might, in certain events, imperil the transfers 
obtained by the assesec) that, on a true construction of the provisions relating to the 
residue, tho gifts were contingent on the person first named in each case being alive 
9 
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at the period of distribution, that is, at the death of the survivor of Emile Unger 
and Mary (May) Elizabeth Unger. As these two pon are still alive, there could 
be no question as to the residue having become the property of the assessec. We 


are of opinion that this contention must prevail. 


It is to be noted that there are no words of gift of the residue in the will apart 
from the direction for its distribution after the deaths of the two persons afore mention- 
ed. The rule of construction applicable in such cases is thus stated in Jarman on 
Wills : 

“A leading distinction is that if futurity is annexed to the substance of the gift the is 
ended ; but if it appears to relate to the time of payment only the | vests iastanior 


direction to pay or ATA A SOc diete vd at ranked with those in which the 
payment or distribution only is deferred, but is one in which time is of the essence of the gift.” (Page 
1976. 

And the learned author cites, among others, Re Eve Belton v. Thompson? as illustrating 
the rule. There a testator directed his trustees to pay a 1 of £1,000 “six 
years after my decease.” The legatee died within 3 years after the testator's death. 
Kekewich, J., held that, there being no gift except in the direction to pay, ev 1 
depended upon the expiration of six years, and that, the legatee not having ed 
this period after the testator's death, his estate did not take the £1,000. In the 
present case, as will be seen from the provisions quoted above, the executors are 
directed to distribute the residue “after the deaths (and not till then)” of Emile 
Unger and Mary (May) Elizabeth Unger. As there are no words of gift apart 
from this direction to distribute, the testator must, according to the rule cited above, 
be taken to have intended that not only the distribution but also the vesting of the 
residuary shares should be postpon 


Mr. Rama Rao Sahib referred us to Browns v." Moody? as showing that their 
Lordships of the Judicial Committee did not favour the distinction pointed out by 
Mr. Jarman. We do not understand the decision in that sense. No doubt, their 
Lordships reversed the decision ofthe Supreme Court of Canada which held, followi 
the rule referred to by Mr. Jarman, that certain legatees of a fund which was direc 
to be distributed amore after the death of the testator’s son who was given 
the income of the fund during his life, did not take a vested interest on the death of 
the testator. But their Lordships said nothing to throw doubt upon the rule. The 
only recognised and gave effect to a limitation on the application of the rule whi 
Mr. Jarman himself has stated in his book : 

“ Even thoygh there be no other gift than in the direction to pay or distribute in future, yet if 
such payment or distribution appear to be postponed for the convenience of the fund or property, 
the vesting will not be deferred until the period in question.” (Volume II, page 1377.) 
As, in the case before their Lordships, there was, in effect, a life interest in the fund 
given to the son so that the fund could not be divided or paid over until his death, 
that is to say, the distribution was postponed *'' for the convenience of the fund”, 
their Lordships held that the legacies became vested on the death of the testator. 
They observed, > i 

“Tho distinction between a j led with a 
and a direction to pay at a future peni iue words of present na ai pissy 
ant distinction, is, in certain circumstances, an element ERR AE whether vesting a morts 
testatoris has or bas not taken p as where conditions of survivorship the like are adjected to 
the direction to pay. But where is a direction to pay the income of a fund to one person durin 
his lifetime and to divide the capital among certain other named and ascertained persons on 
death, even although there are no direct words of gift either of tho life interest or of the capital, the 
rule is that vesting of the capital takes place a morte testatoris in the remaindermen.” 


No life interest is interposed in the present case. The persons after whose deaths 
the residue is to be distributed might die before or after all the instalments of their 
niary See are paid and it cannot, therefore, be said that the distribution 
lic deferred for the convenience of the fund. The case thus calls for the 
application of the rule and not of the exception stated by Mr. Jarman. 


1, 93 L T. a35. 2. (1996) A.Q. 635. 
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- The contingent character of the gifts is emphasised by the bequest in the 
alternative to the '' heirs? of the first Damned Jegaiec in each case. Ordinarily, 
an alternative gift is intended to take effect only in the contingency of the first named 
legatee dying in the testator’s lifetime, but, if such legatee survives the testator, he 

ires a vested and indefeasible interest and the alternative gift does not take 
effect. But, as pointed out by Mr. Jarman (Volume II, page 1280) citing 
Girdlestone v. Dos! and other cases, where the words of substitution are applied to 
a bequest which may not take effect in ion at the testator's death (as in the 
present case), the first named legatee, though he survives the testator, does not 
take a vested and indefeasible interest idles he survives also the pericd of djstribu- 
tion. The vesting is in crac and if he dies in the arval, the bequest to him 
lapses and “‘ his heirs’? will take as the alternative legatees. This rule is embodied 
in section 96 of the Indian Succession Act, 1925, illustration (vi) which seems to 
be based on Girdlestone v. Dos?. 


It follows that the gifts of the residue are contingent on the first named legatee 
in each case surviving Emile Unger and Mary (May) Elizabeth Unger. As both of 
them are alive, the residue cannot be said to have become vested in the primary 
legatees named in the will, but remains still as the testator's estate in: the ghands 
of the assessee as executor. The testator having authorised his executors to “ keep 
in Messrs. Ramsay & Co. the moneys belonging to my estate," the amount credited 
to the estate in the books of the company must be regarded as borrowed capital 
and the whole of the interest debited must be allowed as interest paid on such capital. 


We answer the question referred, accordingly, in the affirmative. ‘The assessce 
will have his costs which we fix at Rs. 250. 


B.V. V. ————-_ Reference answered in favour of assesses. 


7 [PRIVY OO0UNOIL.] ” | 
(On appeal from the High Court of Judicature at Madras.) * 


PRESENT :—LORD Smonps, Lorn DU Parag, Mr. M. R. Javaxam, Sm 
MADHAVAN Nam AND Sim JOEN BEAUMONT. 


5. S. Sv. Kasiviswanathan Chettiar, since deceased, now represented 

by Lakshmi Achi i p 

D. o l 
S. S. S. Sv. Somasundaram Chettiar and others 0 Respondents. 

Hindu Lam—Adojtion—Custom among Nattukottai Cheitis of adoption to a afier kis death and 
after the death of his widow by his father or ether pangalis—Pleading and ef— Validity. 

In a suit for partition and recovery of a half share of the properties in the possession of tho 
contesting defendant, the plaintiff claimed the properties as the duly ted son of the elder brother 
of the defendant according to the special custom ing amongst the Nattukottai Chetti community 
to which the parties according to which it was claimed that an tion could be vali 


made to a person after his death, and even after the death of his widow, by the father or other 
of the adoptive father. 


On the questions whether the custom set up had been sufficiently defined and set cut in the 
pleadings and whether the evidence adduced was sufficient to provo it, ° 


Held, the question arose in the course of a suit for partition and not for a declaration and establish- 
ment of a special custom as such, and the plaintiff was expected to state succinctly no more than what 
was necessary to justify his claim for a share of the properties and this he had done by saying that 
after tho death of the elder brother of the defendant he was adopted to him as his san by the adoptive 
grandfather according to the custom ing Nattukottai Chettis. It cannot be said 
that the custom ect up has not been sufficiently sfined In tha pleadings. 


Though 
the death of the adoptive parents, which is the esential feature of the custom set up, was common 
to all the instances of which two were particularly illustrative of the plaintiff's case. As there was 


and as it could not be. said that the religious element was absent, the concurrent finding of 
in India that the custom has been proved cannot be set aside; MS 





1, (1828) a Bim. 925157 E.R. 773. “a. (1949) 1 M.L.]. 195. l 
* P.Q. Appeal No. 53 of 1944. l ES 7th November, 1946. 
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In view of the scanty nature of the evidence and the limited number of instances of a comparatively 
e na Si dakan a CUIR this decision would bind only the parties to the suit and those 
claiming through them. 

. Judgment ofthe High Court}, affirmed. 

P. V. Subbi Row and Ralph Parikh for Appellant. 

S. P. Khambatta and H. 7. Umrigar for Respondents, 

Their Lordships’ Judgment was delivered by 

Sm MapHAVAN NAIR.— This is an appeal from a decree of the High Court of 

.Judicature at Madras? dated 10th er, 1942, which affirmed with a slight 

modification the decree of the Subordinate Judge of Sivaganga dated 21st November, 
1940, in O. S. No. 11 of 1939. 


-The appeal arises out of a suit instituted by the plaintiff (the first respondent) 
for partition and recovery of a half share of the properties in the possession of the 
first defendant, the appellant before the Board, now dead, who is represented by 
Lakshmi Achi. The first defendant was the contesting defendant and will be 
referred to hereafter as ''the defendant." 


Whe plaintiff claimed the properties as the duly adopted son of the elder brother 
of the defendant. At the time of the adoption the adoptive parents of the plaintiff, 
that is, the elder brother of the defendant and his wife, were dead,and the adoption 
was brought about by the adoptive grandfather. It appears that it was done with 
the consent of the defendant also. Under the ordinary Hindu Law which governs 
the parties such an adoption would be invalid, as the only person who can make 
an adoption is the adoptive father, if he is alive, and after his death, his widow. 
But it is claimed that according to the special custom prevailing amongst the 
Nattukottai Chetti community to which the parties belong, an adoption can be 
validly made to a person after his deatb, and even after ae death of his widow, 
by the father or other pangalis (agnates) of the adoptive father. It was pleaded 
in paragraph 3 of the plaint that : 

n id after the death of the first defendant's elder brother, the first defendant's father 

had the plaintiff adopted on the ....... goth April, 1923, in due form according to the caste 
custom prevalent amongst the Nattukottai Chettis for a long time. The first defendant accepted 
the adoption, had the adoption (ceremony) performed along with bis father and he has himself 
written the said adoption decd. ...... " 
The defendant denied that there was a special custom and stated that even if the 
custom alleged should be proved it is not valid under the Hindu law as the adoption 
w s made fter the death of both the adoptive father and mother and should not 
be given effect to. Some other defects comparativelv of a minor nature were also 
mentioned by him, but these have not been pressed before their Lordships. 


The question for the Board to decide is. whether the custom set up by the 
plaintiff has been made out by the evidence. 


After full consideration of the evidence the Subordinate Judge found in favour 
e the custom, and his finding has been upheld by the learned Judges of the High 
ourt 


It was argued before the Board that the custom set up by the plaintiff bas 
not been sufficiently defined and set out in his pleadings ; but it should be noticed 
that the question arose in the course of a suit for partition and not for declzration 
end establishment of a special custom os such, and the plaintiff was expected to 
state succinctly no more than what was necessary to justify his claim for a share 
of the properties, and this he has done in paragraph 3 of the plaint 
by saying that after the death of the elder b other of tbe defendant 
he was adopted to him as his son by the adoptive grandfather according 
to the custom prevailing amongst the Nattukottai Chettis. It is clear from para- 
gra^hs 3 and 4 of the written statement that the defendant well understcod in 
reference to the facts of the case why the adoption should be held invalid according 





1. (1943),1 M.I.]. 195. 
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to the strict rules of the Hindu law. Issues 3 and 4 raised in the case relate to the 
existence and binding nature of the custom and a perusal of the evidence shows 
that both the parties adduced whatever evidence they had with reference to those 
issues. In the circumstances, it appears to their Lordbips that there is no substance 
in the argument that the custom set up has not been sufficiently defined in the 
pleadings and that the defendant has been prejudiced thereby. 

The real question for decision is whether the evidence that has been adduced 
is sufficient to: prove the custom. It-may be stated at once that the evidence is 
meagre consisting as it does, as noticed by the learned judges of the High Court, 
“of 4 witnesses and 9 instances, two of which alone can be said to relate to old 
adoptions.” It may be added that the defendant's 4th witness gave two more 
instances. The learned counsel for the appellant points out that out of these 11 
instances only two are of adopticns made by an adoptive grandfather to his deceased 
son—the case set up in the plaint—that they are not ancient, and that the others 
are instances of adoptions made by persons other than the grandfather and cannot 
form evidence in support of the custom pleaded by the plaintiff. Jt should be 
noticed in this connection that the making of an adopu after the death of the 
adoptive parents, which is the essential feature of the custom set up by the plaintiff, 
is common to all instances, though the instances of adoption by the ther 
are limited to only two. These no doubt are not ancient, but the evidence shows 
that adoptions after the death of the adoptive parents have been made by the 
father or the other pangalis of the deceased adoptive father. These other instances, 

er with the two instances, particularly illustrative of the plaintiff's case, form 
evidence of the custom regarded as a whole, t.¢., adoption when the adoptive parents 
are dead by the adoptive grandfather or other pangalis, and would thus support 
the case set up in the plaint. In this case it is of great significance that there is 
ample evidence to show that the appellant himself and the other relations of the 
aki have acted on the footing that the plaintiff's adoption is valid. No evidence 
been called to show that such adoptions are looked upon with any disfavour 
by the community ; nor can it be said, towever secular the motives for adoption 
may be, that the religious element is absent, as the adoptions are also intended to 
secure the performance of various religious rites. 

Considering the evidence as a whole, their Lordships are: not prepared to set 
aside the concurrent finding of the Courts in India that the custom of adoption 
set up by the plaintiff has been proved. However, having regard to the scanty 
nature of the evidence and the limit:d number of instances of a comparatively 
recent date in port of the custom, their Lordships would add, following the 
precedent established by the decision of the Board in Chiman v. Hari Chand? that 
this decision would bind only the parties to the suit and those claiming through 
them, and that it should not be considered a satisfactory precedent if in any future 
instances among other members of the community fuller evidence regarding the 
existence or non-existence of the alleged custom should be forthcoming. 

For the foregoing reasons their Lordships would humbly advise His Majesty 
that the appeal should be dismissed. The appellant must pay the costs of tbe 
plaintiff (the first respondent). 

Solicitors for Appellant : Lamberi and White. 

Solicitors for Respondents: Douglas, Grant and Dold. 

H. J.U./V.S. i ———— Appeal dismissed. 

[PRIVY OOUNOLIL.]| 
(On appeal from the High Court of Judicature at Bombay.)* 

PRESENT :—Lorp MAGMILLAN, Lorn Smonpe, LORD pu PanoQ, Mr. M. R. 

JAYAKAR AND SIR MADHAVAN Narr. 


The- Province of Bombay .. Appellant | 
p. 
The Municipal Corporation of the City of Bombay and another .. Respondents. 


I. (1919) L.R. 40 I.A. 156: LL,R, 40 Gal. — 2. L.L.R. (1944) Bom. 95 : 45 Bom.L.R. 945- 
P. Q. Appeal No, 55-of-1945. l roth October, 1946. 
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Crocoa—When bound by statute—City of Bombay Municipal Act (III of 1888), sections aoa (1) and 263 
—Crown if hound by. l 


The principle to be applied for the decision of the question whether or not the Crown is bound 
by a statute is no different in the case of Indian legislation from that which has long been applied 
in England. 


The maxim of the law in early times in regard to the principle to be ap lied was that no statute 
bound the Crown unless the Crown was exprealy named therein. But the so laid down is subject 
to at least one exception. The Crown may be bound ** by necessary implication." That is to say, 
if it is manifest from the very terms of the statute, that it was the intention of the Legislature that 
the Crown should be bound, then the result is the same as if the Crown had been expressly named, 
It must be inferred that the Crown, by assenting to the law, agreed to be bound by its provisions. 


To interpret the principle ''that the Crown is not bound by legislation WO itis not named 
expressly or by necessary implication" as meaning that if it can be shown that legislation "cannot 
operate with reasonable enel unless the Crown is bound, that would be a cient reason for 
saying that the Crown is bound necessary implication " would be to whittle it down and there 
is no authority which gives support to such an interpretation. 


The proposition that whenever a statute is enacted ‘‘for the public good " the Crown, th 
not expressly named, must be held to be bound by its provisions, though supported by early authority 
cannot now be regarded as sound except in a very limited sense. that can be said is that the 
apparent purpose of the statute is one clement, and may be an imnortant clement, to be considered 
when an intention to bind the Crown is.alleged. Ifit can be affirmed that, at the time when the 


statute was passed and received the sanction, it was apparent from its terms that its benefi- 
cent ose must be wholly unlem the Crown were bound, then it may be inferred that 
the has agreed to be bound. 


No distinction can be drawn in this respect between property held jare coronas and other 
property of the Crown where the regulations are meant to apply to all the land in a city. 


- The Crown is not bound by sections 222 (1) and 265 of the City of Bombay Municipal Act. 
Judgment of the High Court!, reversed. 


Millard Tucker, K.C. and Bagram for Appellant. 

Page, K.C. and Jopling for Respondents. 

Their Lordships’ Judgment was delivered by 

Lord DU Parag.—By a written agreement dated the 1st March, 1943, the 


arties to this appeal concurred in stating a special case for the opinion of the 
High Court of Bombay. The question of je for the opinion of the Court was :— 
** Whether the Crown is bound by sections 222 (1) and 265 of the City of Bcmbay 
Municipal Act." The High Court (Sir John Beaumont, C.J. and Rajadhyaksha, 
J.)* declared that the Crown was bound by these sections, and, in accordance with 
the agreement between the parties, made an order as to costs in the respondents’ 
favour. The present appeal is against this decision. i 


The City of Bombay Municipal Act, 1888, has twenty-one chapters and 528 
sections and covers, as migbt be expected, a wide field. Chapter X deals with 
water-supply. Section 265, which is in this chapter, is as follows :— 


“The Commissioner shall have the same powers and be subject to the same restrictions for 
carrying, renewing and repairing water-mains, pipes and ducts withi or without the city, as he has 
and is subject to under the provisions hereinbefore contained for carrying, renewing and repairing 
drains within the city." 

The terms of this section thus necessitate a reference to Chapter IK, which 
has for its subject “‘ Drains and Drainage-works,” and contains section 222 (1), 
which says :— i 

"The Commissioner may carry any municipal drain through, across or under any street, or 
any place laid out as or intended to be a street, or under any collar or vault which may be under 
any street, and, after giving reasonable notice in writing to the owner or ier, into, through or 
e whatsoever within the city, or, for the purpose of outfall or distri lon of sewage, 

thout city," oe 


I. LL.R. (1944) Bom. 95: 45 Bom.L.R- 945. 
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It appears from the special case, and from the correspondence annexed thereto 
that the Corporation wild to lay a water-main in a road k. own as Antop Hill 
Road, for the convenience of residents in the district known as Antop Hill. The 
case states that ““ the land in the locality of Antop Hill is for the most part private 
land belonging to the Government of Bombay, and the road serving the locality, 
known as Antop Hill Road, is also a private road belonging to the Government 
and in charge of the Public Works Department." . The meaning of the expression 
“ private land belonging to the Government" is obscure, but the correspondence 
suggests that the land forms a residential district in which Government employees 
(among others) are housed, and counsel we-e agreed that for the pu of this 
appeal it might be assumed that it had been acquired by the Crown from private 
owners after the passing of the Municipal Act. 


In these circumstances the Corporation’s h ic engineer sought to obtain 
permission from the Provincial Government to lay the required water-main along 
the Antop Hill Road. The Government was willing to consent, but only subject 
to four conditions, two of which the corporation re .d as objectionable. The 
two conditions to which objection was made were (1) that the Corporation should, 
on twelve months” notic*, remove the water-main and restore the land to its original 
condition, (2) that the Gorporation should pay in advance a rental of one rupee 
per annum. Eventually the Commissioner (the second ondent to this appeal), 
in purported exercise of his powers under sections 265 n s ave notice of 
his intention to carry out the proposed work. "There follo e agreement 
under which the question in issuc was submitted to the High Court. 


The High Court held, following previous decisions of its own, that the principle 
to be applied for the decision of the question whether or not the Crown is bound 
by a statute is no different in the case of Indian legislation from that which bas 
lonz been applied in England. The parties concurred in accepting this view, 
and their Lordships regard it as correct. 


The general principle to be applied in considering whether or not the Crown 
is bound by general words in a statute is not in doubt. The maxim of the law 
in early times was that no statute bound the Crown unless the Crown was expressly 
named therein, “Roy n'est lie per ascum statute si il ne soit expressment nosme.” 
But the rule so laid down is subject to at least one exception. The Crown may 
be bound, as has often been said, “by necessary implication." If, that is to say, 
it is manifest from the very terms of the statute, that it was the intention of the 
Legislature that the Crown, should be bound, then the result is the same as if the 
Crown had been expressly named. It must then be inferred that the Crown, by 
assenting to the law, agreed to be bound by its provisions. 


In the judgment delivered by the learned Chief Justice, in which Rajadhyaksha, 
J., concurred, the principle “ that the Crown is not bound by legislation in which 
it is not named expressly or by necessary implication was in terms accepted, 
but an interpretation was placed upon it which their Lordships are unable to 
approve. stating the principle in the words just quoted, the learned Chief 
„Justice went on to say that if it can be shown that legislation “ cannot operate with 
reasonable efficiency unless the Crown is bound, that would be a sufficient reason 
for saying that the Crown is bound by necessary implication " and he concluded 
his judgment by enunciating the proposition that if the provisions of the Act “ cannot 
operate efficiently and smoothly unless the Crown is bound . . . . the Crown must 
be held to be bound by necessary implication." Applying the general rinciple 
in this sense, and in the light of the ana pa MEN a i the Court had af extn 
conditions in Bombay, the Chief Justice came to the conclusion that the Corporation 
could not be sure of carrying out its statutory duty efficiently unless it had ihe same 
powers in relation to the Grown as it possessed in respect of the subject. The High 
Court therefore held that the question put in the special case must be answered 
in the affirmative. i 


w^ 
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Even if the High Court were correct in its interpretation of the principle 
its method of applying it would be open to the objection that regard sbould have 
been had, not to the conditions which it found to be in existence many years after 
the passing of the Act, but to the state of things which existed, or could be shown 
to have been within the contemplation of the Legislature, in the year 1888. It 
may also be objected that the view taken'by the High Court appears to ignore the 
possibility that the Legislature may have expected that the Crown would be prepared 
to co-operate with the Corporation so far as its own duty to safeguard a wider public 
interest made co-operation possible and politic, and may well have thought that 
to compel the Crown's subservience to the Corporation beyond that point would 
be unwise. As was pointed out by Wills, J., in Conan Local Board v. Prison. Commis- 
sionsrs! it may be reasonable to suppose that the Legislature has no less con- 
fidence in a department which represents the Crown than in a local authority. 


Apart from these considerations, however, their Lordships are of opinion that 
to interpret the principle in the sense put upon it by the High Court would be to 
whittle it down, and they cannot find any authority which gives support to such 
an interpretation. 


It was contended on behalf of the respondents that whenever a statute is enacted 
** for the public good " the Crown, though not expressly named, must be held to be 
bound by its provisions and that, as the Act in question was manifestly intended to 
secure the public welfare, 1t must bind the Crown. This contention, which did not 
mect with success in the High Court, was again raised before their Lordships. . The 
proposition which the respondents thus sought to maintain is supported by early 
jaki ni a and is to be found in Bacon's Abridgement and other text-books, but in 
their Lordships’ opinion it cannot now be regarded as sound except in a strictly 
limited sense. Every statute must-be sup to be “for the public good,” at 
least in intention, and even when, as in the present case, it is apparent that one 
object of the Legislature is to promote the welfare and convenience of-a:largy body 
of the King’s subjects by giving extensive powers to a local authority, it cannot be 
said consistently with the decided cases, that the Crown is necessarily bound by the 
enactment. In the recent case of The Attorney-General v. Hancock?, Wrottesley, J., ` 
cited a series of decisions in which the Crown was held not to be bound although 
the statute in question was clearly for the public benefit. A plain and striking 
example is the case which their Lordships have already cited of Gorton Local Board v. 
Prison Commissioners!, where it was that a by-law, made under the 
Public Health Act, 1875, and clearly designed to safeguard the health of the public 
did not bind the Crown, and gave the local board no control over one of His Majesty’s 
prisons. In the present case the High Court disposed of the submission bya tinding 
that, on the material before them, 1t was not shown to be for.the public good that 
the Crown should be bound by the Municipal Act. This is perhaps not a wholly 
satisfactory way of dealing with the respondents’ contention, which was, not that 
the Court must consider whether it is for the public good that the Crown should be 
bound by a particular Act, but that wherever an Act is “for the public good ” it . 
must be taken to bind the Crown. Their Lordships prefer to say that the apparent 
purpose of the statute is one element, and may-be an important element, to be 
considered when an intention to bind the Crown is alleged. If it can be affirmed" 
that, at the time when the statute was passed and received the royal sanction, it was 
apparent from its terms that its beneficent p must be wholly frustrated 

the Crown were bound, then it may be i that the Crown has agreed 

to be bound. Their Lordships will add that when the Court is asked to draw this 
inference, it must always be remembered that, if it be the intention of the Legisl ture 
that the Crown shall be bound nothing is easier than to say so in plain words. 


It is necessary to deal here with one further point which w s not argued before 
the High Court. While this appeal was under their Lordships’ consideration, 








* (1904) 2 K.B, 165 (n) at 168. ü 2. (1940) 1 K.B. 427 at 495. 
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their attention was directed to some weighty observations in two Scottish cases 
which suggested a possible answer to the wn's claim to exemption. These 
observations are to Be found in Somerville v. The Lord Advocate? (particularly in the 
judgment of Lord Kyllachy (at pp. 1064, 1065) and in Magistrates of Edinburgh v. 
The Lord Advocate? per Lord edin (then Lord President) at pp. 1090, rogr). 
It will be sufficient to quote a passage from the judgment o Lord Dunedin die 
latter case, in which he said :— 

"I ma that I personally with the views expressed by Lord Kyllachy in Somerville's 
cisc and T dink che ata SEMANA While donat dob cas dece ae Ce 1 
which the Crown never would be bound unless that wero clearly expressed—such, for instance, as 
the provisions of a taxing statute or certain enactments with penal clauses adjected, as, for d 
certain provisions of the Motor Car and so on—yct, when you come to a set of provisions in a 
statute having for its object the benefit of the public generally, there is not an antecedent unlikelihood 
that the Grown will consent to be bound, and this, I think, would be so in the case of regulations 
which are meant to apply to all the land ‘in a city, and where the Crown’s property is not property 
prassi aere but has been acquired: from a subject-superior for the use of one of the public 

epartments. : = 

In the present case it appears that the land of the Crown is not held jure coronas 
- but, as has been said, was acquired from private owners, so that the dicta of the 
learned Lord President are directly in point. Their Lordships thought it right to 
require further argument on ee of the ap but, after careful consideration, 
remain of opinion that the law of England, and of India, is what they have stated 
it to be, that no distinction can be drawn in such a case as the present between 
pore held jure coronae and other property of the Crown. The view expressed 
in cottish cases has not been adopted in England, and does not seem to their 
Lordships to be in accordance with a body of English authority which, where an 
ancient doctrine of the common law of England is in question, ought in their Lord- 
ships opinion to prevail. l 

Their Lordships have accordingly considered the question before them in the 
light of the icu as. they have stated it. In so stating it their Lordships believe ` 
that they have done no more than expressin their own words a well-settled proposition 
of law, and they need only refer, in addition to the cases already cited, to Hornsey 
U.D.C. v. Hennell* and Cooper v. Hawkins‘, After full consideration their Lordships 
can find no reason to say that, by necessary implication, the Crown is. bound by 
the relevant sections of the Municipal Act. They were pressed with the argument 
that such an inference might be drawn from certain express references to the Crown 
in other parts of the Act itself and from the fact that by the Government Building 
Act, 1899, the Legislature had provided for the exemption of Government buildings’ 
from certain municipallaws. The argument was that no express provisions saving 
the rights of the Crown would be necessary if the Crown were already immune. 
"This is not an unfamiliar t, but, as has been said many times, such pro- 
visions may often be i in one part of an Act, or in a later general Act, ex 

| cautela, and, so far as the Act of 1899 is concerned, it is fallacious to argue 
that the mA or a which passed it must have had in mind the particular sections 
of the Act of 1888 which are now under review or that it was impliedly interpreting 
those sections. 

For these reasons their Lordships have come to the conclusion that the appeal 
ought to be allowed. The decree of the High Court should be set aside, and a 
decree substituted declaring that the Crown is not bound by sections 222 (1) and 26 
. of the City of Bombay Municipal Act, 1888, and ordering that, in accordance wi 
the t between the parties, the defendants (the respondents to this appeal) 
shall bear their costs and pay the plaintiff its costs of the special case. The costs 

of this appeal must be said by the respondents. ‘Their Lordships will bumbly 
advise His Majesty accordingly. 

Solicitor for Appellant: Solicitor, India Office. 

Solicitors for Respondents; Sanderson Lee and Co. 





H. J.U./V.S. a Appeal allowed. 
Ie 20 R 1050. - - za : . (1 2 K.B. 7g. an 
2, (1912) 8. C. 1085. , 4 ond 2 K.B. 164. d 
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| eIN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LioNEL Leaom, Chief Justice AND Mer. JUSTIOE 
LAKSHMANA Rao. ; l 
Manicka Nainar | .. Appellant* 

5 D. > < - 

Murugesa Goundan Ed Respondent. 

i Provincial Insolvency Act (V of 1920), sections 78 (a) and section 78 (2), if confined 
a aga AAN ea ae a 13 qf the 
Act, if can amount to proof of the amount actually owing under a decres. 

| The operation of section 78 (2) of the Provincial Insolvency Act is not confined to the narrow 
limits of section 49 of the Act, but can be applied where there exists on the record of the Insolvency 
Court sufficient evidence to establish the debt due which the Insolvency Court was bound to accept. 
It must, of courso, be proof before the Insolvency Court. 

In execution of a m decree of September, 1927, the judgment-debtor was arrested im 
December, 1935, and libera on his undertaking to apply or dotwlication in insolvency. He was 
on his own application, eventually adjudicated in September, 1 ; but the adjudication was 
annulled in September, 1940, as the insolvent had failed to apply for his discharge within the stipulated 
period. The decrec-holder, who though he had not tendered proof of bis debt to the Official Recei- 
ver, applied in December, 1942, for the execution of his decree claiming to “be entitled to the 
benefit of section 78 (2) of the Provincial Insolvency Act. It was pleaded in bar of execution that 
tho case fell within the proviso to sub-section (a) of section 76 as the decree-holder had not proved his 
debt in insolvency, 

Held, that in tho circumstances, as there was no proof of the insolvent's debt to the decree-holder 
in (be iolon po e dcs , the latter was not entitled to the benefit of soction 78 (2). Even if 
tho insolvent in his statement filed under section 19 of the Act given the particulars of the decree 
that would‘ not in itself amount to proof of the amount actually owing under tho decree. If the 
Official Receiver, whose duty it is to settle the list of creditors, had included the decree-holder m 
such list and shown the amount due to him, the Court would be justified in holding that the debt 
had been proved, but that was certainly not so in the present case. 

Appeal against the order of the District Court of North Arcot, dated 28th 
March, 1945, and made in A. S. No. 397 of 1944 (R. E. P. No. 459 of 1948, District 
Munsiff’s Court, Tiruvannamalai) in O. S. No. 175 of 1926, District Munsiff’s 
Court, Arni). 

. V. Ramaswami Aiyar for Appellant. 
T. K. Subramania Pillai for Respondent. 
The Judgment of the Court was delivered. by 


The Chief Justice —The question here is whether a money decree obtained 
' by the appellant against the respondent in the Court of the District Munsiff of Arni 
on the 19th September, 1927, 1s barred by the law of limitation. Between the 
date of the decree and the 28th of September, 1935, the decree-holder filed on 
different dates three applications for execution. These applications kept the decree 
alive. On the 28th September, 1935, he filed a fourth application for execution, 
which resulted in the District Munsiff ordering the respondent’s arrest on the 
16th December, 1935. He was liberated at once as he undertook to apply under 
the provisions of section 55 (4) of the Code of Civil Procedure for adjudication 
in insolvency. On the same day he filed in the Court of the Subcrdinate Judge, 

Vellore, an application for adjudication and on the 20th December, 1935, he was 

granted interim relief from arrest. Thereupon the District Munsiff dismissed the 
application for execution. On the 2nd Septemher, 1936, the respondent was. 
adjudicated an insolvent in the Court of the Subordinate Judge. He failed to- 
apply within the stipulated period for his discharge and consequently ọn the 25th- 
September, 1940, the order of AE was annulled under section 48 of the 

Provincial Insolvency Act. On the goth December, 1942, the decree-holder filed 

another application for execution. He claimed to be entitled to the benefit of 
section 78 (2) of the Provincial Insclvency Act. The application was oppcsed cn 
the ground that the case fell within the proviso to sub-section (2) to secticn 78 
as the decree-holder had not proved the debt in the insolvency proceedings. This 
Objection was accepted by the District Munsiff, whose decision was-uy held Ly ihe- 





* A, A, A O. Ne. 260 of 1945. 18th November, 1946.- 
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District Judge of Vellore on appeal. The present appeal is from the order of 
the District Judge. The appeal first came before Rajamannar, J., who referred 
it to a Bench for hearing as there is conflict in the judgments of this Court which 
have beáring on the case. 


Section 33 of the Provincial Insolvency Act provides that when an order of 
adjudication jm been made, all persons alleging themselves to be creditors of the 
insolvent in respect of debts provable under the Act shall tender proof of their 
respective debts by producing evidence of the amounts and particulars thereof. 
It is the duty of the Court to examine the amounts owing to the creditors and 
to frame a schedule of them and their debts. Section 49 states that a debt 
may be proved under the Act by delivering, or sending by post in a registered 
letter, to the Court an affidavit verifying the debt. The affidavit shall con- 
tain or refer to a statement of account showing the particulars of the debt and 
shall specify the vouchers by which it cari be substantiated. The Court has the 
right to for the production of the vouchers. Section 78 (2) provides that where 
an order of adjudication has been annulled under the Act, in computing the period 
of limitation prescribed for a suit or an application for the execution of a decree 
(other than a suit or application in respect ot which the leave of the Court was ob- 
tained under sub-section (2) of section 28) which might have been brought or made 
but for the making of an order of adjudication under the Act, the pericd frcm the 
date of the order of adjudication to the date of the order of annulment shall be 
excluded ; but the section goes on to state that nothing in it shall apply to a suit 
or application in respect of a debt provable, but not proved, under the Áct. Does 
the proviso mean that the debt must be proved by the method contemplated in 
section 49 or does it leave it open to the Court to accept other proof? It is on 
this question that there is a conflict of authority. 

In Arishna Chandra v. fotindra Nath, a Bench of the Calcutta High Court 
expressed the opinion that section 49 only specifies a simple mode of proof and 
does not exclude any other mode. In that case, the judgment-debtor was adjudi- 
cated an insolvent during the pendency of execution proceedings. In the schedule 
which he filed he described the decrec-holder as his only creditor. The executing 
Court stayed the execution and directed the decree-holder to produce a copy of 
the insolvency proceedings. He failed to do so whereupon his applicaticn for 
execution was dismissed. In a later execution the question was whether section 78 
of the Provincial Insolvency Act applied. The Court held that the statement 
by the insolvent in the insolvency proceedings that the decree-holder had obtained 
a decree against him amounted to proof of the debt within the contemp lation of the 
section. We consider that this decision is open to criticism because the admission 
of an insolvent that he owes a-debt does not in itself constitute proof of the debt, 
although the admission may be used against him. An insolvent might falsify his 
schedule for ulterior purposes and such cases have been known. 

In Ramalinga Aiyar v. Rayalu Atyar*, a Bench of this Court (Venkatasubba Rao 
and Madhavan Nair, JJ.) oe the principle that proof was not confined 
to the manner of proof contemplated by section 49 and held that where a decree 
had been obtained against the Official Receiver after an order of adjudicaticn, 
that in itself was sufficient proof of the debt within the meaning of section 78 (2). 
In Ramalinga Atyar v. Subba Atpar*, the same learned Judges accepted as proof of 
the debt factors which were also not in accordance with section 49. On the other 
hand, Krishnaswami Aiyapgar, J., held in Lackmiram Firm v. Parandamgya*, tha, 
the word "proved" in section 78 (2) meant “‘ proved ” in accordance with section 49. 

The word “proved” in section 78 (2) does not imply that the Insolvency 
Court must have accepted the proof tendered. In Lakshmi Bai v. Rukmaji Rao*, 
Beasley, C.J., held that the word covered the case where proof of the debt hed Leen 
lodged and all the requirements of section 49 had been fulfilled. The Privy Ccuncil 





1. ALR. 1 Cal. 159. * ww Ms 2 M.L.J. 17: LL.R. 1941 Mad 196, 
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gave a pronouncement to the same effect in Govind Prasad v. Pawnkumar +. Therefore 
compliance with section 49 will save limitation running while the order of adjudi- 
cation remains in force. Surely a fortiori section 78 \2) will apply when there 
exists on the record of the Insolvency Court evidence of.the debt which the Court. 
is bound to accept. In our opinion the operation of section 78 (2) is not confined 
to the narrow limits of section 49, but can be applied where there is sufficient 
evidence on the record to establish the debt. It must, of course, be proof before 
the Insolvency Court. 


In the present case there was no proof of the respondent's debt to the appellant 
in the insolvency p ings. We Have sent for and have examined the record 
of the Insolvency Court. c petition on which the adjudication was made is 
missing, but it is clear that the respondent applied for his adjudication because 
he been arrested in execution of a decree. The order of adjudication 1s extant. 
It shows that the order was passed because none of the creditors objected. 


Mr. Ramaswami Aiyar on behalf of the appellant has contended that by reason 
of the provisions of sections 13 and 24 of the Provincial Insolvency Act, the debt 
must be deemed to have been proved. We cannot accept this contention. Section 
13 states what his petition for adjudication shall contain. Where he has been 
arrested in execution of a decree he 18 i ade to give particulars of the decree. 
Whether the respondent did so in this case does not appear. Presumably he did so, 

but the statement filed in Court under section 13 would not in itself amount to 
proof of the amount actually owing under the decree. Section 24 states what the 
Court shall require proof of at the hearing. Where the debtor is the petitioner he 
shall for the purpose of proving his inability to pay his debts be required to furnish 
only such proof as to satisfy the Court that there are prima facie grounds for believing 
the same. If the Court is satisfied that there are prima facie grounds it shall not 
be bound to hear further evidente. There is absolutely no indication on the record 
of what happened in Court when the adjudication order was passed beyond the 
fact that it was passed without objection from the creditors. Even if the respondent 
had prepared a schedule of his debts and included therein the amount of the decree 
passed in favour of the appellant, this, as we have already indicated, would not 
amount to proof of what was due under it. 


It is the Official Receiver’s duty to settle the list of creditors and he prepared 
a schedule, but the appellant’s name is notincluded therein. Ifthe Official Receiver 
had included the appellant in the list and shown the amount due to him the Court 
would be justified in holding that the debt had been proved, but that is certainly 
not the case here. We may add that it was found by both the Courts below that 
no proof of the debt was tendered to the Official Receiver. 


In these circumstances the appellant is not entitled to the benefit of section 
78-(2) of the Act and his appeal must be dismissed without costs. 
V.S. ——— ^ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—S1& ALFRED Henry LIONEL Leaca, Chief justice AND Mr. Jusriag 
KUPPUSWAMI AYYAR. 
M. T. Parthasarathy Tyengar .. Appsllant* 


J. 
M. T. Pankajammal and another .. Respondents. " 
Hindu Lato—Setilement desd—Consiruction of-—Adoptive father's gift to the som to be adopted— Whether 

a gift in presenti. 
'  AHindu while adopting the plaintiff as his son wished to make some provision for his wife 
and a settlement deed executed at t time after settling some property on his wife for life, recited. 








I. LL.R. (1943) Nag. 669. : ; 
* L, P. A. No. 24 of 1946. 18th July, 1946. : 
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LOL Aan an Og ai ag cL eee ul died al. e t shall-take possesion, 
hold and enjoy the aforesaid house and site with absolute right title. You shall enjoy only the 
rent-income from the aforesaid house, as mentioned above, till your lifetime, and you shall have 
no power to subject the aforesaid house and site to any encumbrances or alienations such as m ; 
sale, ctc. In the event of your death during my life time, I shall enjoy the aforesaid house site 
subject to the conditions aforesaid.” 

On a construction of the deed, 

Held, that the document should be read as co ing an absolute interest to the plaintiff on tho 
death of the adoptive parents, It cannot be said that there was no gift m i. Nor was there 
any intention on the part of the executant of the settlement deed that the adopted boy bad to sharo 
the property with any other son that might be born to the executant subsequently. 

Judgment of Rajamannar, J., in (1945) 2 M.L.J. 453, reversed. 

c under clause E of the Letters Patent against judgment and decree 
of the Hon’ble Mr. Justice Rajamannar dated 14th September, 1945! and passed 
in C. C. C. A. No. 12 of 1945 preferred against the decree of the City Civil Court, 


Madras, in O. S. No. 1581 of 1945. 


T. M. Venugopala Mudaliar for Appellant. 

Ch. Raghava Rao and M. E. Rajagopalachari for Respondents: 

The Judgment of the Court was delivered by ; 

The Chief. Justice. —This is an appeal under clause 15 of the Letters Patent 
from a judgment of Rajamannar, J.,! reversing a decree of the City Civil Court. 
The suit was filed by the appellant who is the adopted son of one Thiruvengadachari 
and his wife Alangarammal, both of whom are now dead. "The plaintiff claimed 
possession of a house with mesne profits by virtue of a deed of settlement dated the 
11th July, 1930. The City Civil Court held that the plaintiff was entitled to the 
relief asked for as he took an absolute interest in the property on the death of his 
adopted father. Rajamannar, J., considered that the deed did not operate as a 
settlement on the son and consequently he allowed the appeal. We are of the 
opinion that the deed does operate as a settlement in favour of the plaintiff. 


. In 1930, Thiruvengadachari was 62 years of age. He had decided to adopt 
the plaintiff, but he was anxious that some provision shovld be made for the main- 
tenance of his wife, should he predecease her. The deed of the 11th July, 1930, 
recites these facts. After the settlement of the property on his wife for uk, ere 
are these statements in the deed : 

** After your lifetime, the aforesaid boy whom wo are going to adopt shall take possession, hol p 
and enjoy the aforesaid house and site with absolute right and title. You shall enjoy only tho rent- 
income from the aforesaid house, as mentioned above, till your lifetime, and JOL akal have 19 power 
to subject the aforesaid house and site to Any OED Oe eee 
ctc. e iden NE ligt ra during my lifetime itself, I shall enjoy the aforesaid ouso and 
site, subject to the tions aforesaid.” 
We have here a direction that the boy to be adopted was to take the property 
absolutely after the death of his adoptive mother, but should the settlor's wife 
predecease him, he himself should take a life-interest in the property but subject 
to the conditions which applied to his wife, namely, that he should enjoy the property 
during his lifetime without power of alienation and on his death it should go to 
the boy to be adopted. 

Rajamanpar, J., considered that there was here no gift in presenti. With 
great respect we do not share his opinion. We consider that the document must 
be read as conveying an absolute interest to the plaintiff on the death of his adoptive 
parents. The adoption took place two days later and was evidenced by a deed 
under which the adoptive father cl to the plaintiff the property which 
he himself had received ata partition with his brothers. | 

It is manifest that Thiruvengadachariar did not contemplate a second marriage 
but his wife died in-1931 and soon after, he married the first defendant by whom 
he had a son, the second defendant. Thiruvengadachariar died in 1941. From 
what we have said it follows that in our judgment, on his death, the plaintiff took 


the property in suit absolutely. 





1. (1945) 2 MLL.J. 453. 
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Mr, Raghava Rao, on behalf of the contesting defendants, has ed that 
the house in suit becomes ancestral property in the hands of the plaintiff. He 
raised this question before Rajamannar, J., but it was not accepted. The learned 
Judge said that if it were necessary he would be prepared to hold that there was no 
intention on the part of the executant that the adopted boy had to share the property 
with any other son that might be born to him subsequently.. We agree with this 
observation and it disposes of the last contention of Mr. Raghava Rao. 

^ The appeal is allowed and the decree of the trial Court restored with costs 
throughout. l 


K.C. oe . Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. Jusrrae WADSWORTH AND MR. JUSTICE GoviNDARAJAGHARI. 


B. Subramania Iyer .. Appellant® in all the appeals. 
D. 
'The Podanur Bank, Limited (in Liquidation), Tiru- 
vadamarudur, by its Official Liquidator 2.0 Respondent in all the appeals. 
Companies Act (VII , Section 29'7—— Direction api ia Ron rd to delinquents to shots 
cause e A Aa o af FUE lois order in appealable cases—Principles vohich 
should gossrm ihe Court in deciding mhether or mot to prosecute the delinquent officers. 


enqui or to give to the person who is to be ted an rtunity to show cause 

Official iqui ne ane tally, when there has been a very full 

investigation and an adequate opportunity has been gi to the directors and the Secretary to 
te themselves from the charges against them, order for prosecution cannot be set aside 


Section 237 (1) Sig agal aa aaa kak nm ra jeda EET E 
Ore 


There is no provision in section 237 A coach ar Aceh sica as eal a deel ga ac 
directing the liquidator to launch prosecutions ; although it is obviously desirable whenever 
a Court pasecs an appcalable order that some indication should be given that the Court has applied 
its mind to the questions which have to be decided in Ing the order, the order is not necessarily 
to be vacated, merely because it does not itself set forth the reasons which caused the Court to pass 
it, and particularly when there is sufficient material on record. 

Where objection to the prosecution of the delinquent officers of a company was put forward only 
by shareholders whose ho were infinitemmal and a single creditor and was not put forward 
until after the District Judge come to the conclusion proceedings ought to taken and 
there did not appear to any wide divergence of views on the part of the general body of shareholders 
or creditors on tho question as to the desirability of launching the prosecutions and the probable 
costs of such prosecutions were not likely to diminish very seriously the dividend which the creditors 
could expect to get, 

Held, that the circumstances did not justify an interference with the order of the District Judge 
directing the launching of prosecutions, either on the ground that the District udge had not given 
p. consideration to the financial implications of his order or that it did not indicate the grounds 
of his decision. 

In re Northern Counties Bank, Lid., (1883) 91 W.R. ; Re Charles Denham & Co., Ltd., 51 
L.T. 570 and London and Globe Finance Corporation, Lid., re, (1903) 1 Ch.D. 728, referred to. 

Appeals against the Orders of the District Court of West Tanjore, dated agth 
March, 1946, and made un Proceedings Nos. 2438, 2449, 2441, 2445, 
2444, 2439, 2440 and 2442 in O. P. No. 9 of 1943. 

G. R. jagadisa Aiyar for Appellant. 

M. S. Krishnamurthi Sastri for Respondent. 

The Judgment of the Court was delivered by 


Wadsworth, 7.—These appeals arise out of a series of orders directing the 
Official Liquidator of the Podanur Bank, Ltd., Tiruvadamaruthur, to prosecute 
th: appellant, his co-directors and the Secretary of the Company for offences under 
the penal provisions of the Indian Companies Act. That the orders in question 
are appealable under section 202 of the Indian Companies Act is established so far 
as. this Court is concerned by the decisions in Kesavaloo Naidu v. Murugappa Mudali} 
and Chockalingam v. Official Liquidator?. ‘The winding up of the Company was 





* A. A. Os. Nos. 216 to 219 and 340 to 343 of 1945.. 18th November, 1946. 
het ee og I. (1906) 16 M.L.J. 537: LLR. 30 Mad. 22. -- —-—.- us m 
2. (1949) 2 MLJ. -499 : PER 1944 Mad. 540. 
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ordered by the learned Judge on the Original Side of this Court in January, 1949, 
and further proceedings were to be in the Court pf the District Judge of West 
Tanjore. On grd November, 1943, an application was filed under section 235 
of the Indian Companies Act alleging various acts of misfeasance, etc., on the 
part of the directors and the Secretary and asking the Court to require the respon- 
dents to make good the loss occasioned by their default. In the enquiry into this 
petition interrogatories werc served on te respondents and an opportunity was 
given to them to state their case and to be represented by their counsel. The 
enquiry was very prolonged and on gist July, 1945, the District Judge wrote a 
detailed order in the course of which he expressed the opinion that whereas the 
guilt of the Secretary was fairly clear, so far as the directors were concerned it is a 
matter of considerable difficulty to decide whether they were merely culpably 
negligent, or were conniving parties to the fraudulent concealment of facts from 
the general body in the balance sheets, or the alleged unauthorised and fraudulent 
sales. The learned District Judge came to the conclusion that further investigation 
was necessary to establish prima facie the criminal liability of the directors and for 
the preparation of false balance sheets or for fraudulent sales. He seems to have 
been influenced by an offer made by counsel on their behalf to purchase the unsold 
decrees and make any losses so that payment in full may be made. The 
learned District Judge therefore directed the Official Liquidator to make-a report 
to the Police and if possible to procure a special officer of the Criminal Investigation 
Department to make further investigation. Meanwhile the petition was treated 
as “closed.” On 17th February, 1946, the reports of the Special Investigation 
Officer was received and on the 19th February, the Official Liquidator applied 
for the revival of the application praying that the directors and tre ecrelary should 
make good the losses to the Company. On 20th February, 1946, the learned 
District Judge passed ex parts p ings reviving the former application and direct- 
ing notices to the respondents and he also passed a very unsatisfactory order 
authorising the liquidator to prosecute “any director, manager or other officer 
for any offence which might have been committed." This latter order bas been 
set aside in our judgment in C. M. A. No. 197 of 1946, as being obviously defective. 
On 13th March, 1940, that is to say, nearly a month after this order for prosecution 
had been passed, I. A. No. 96 of 1946 was preferred by two shareholders and one 
creditor asking the Court to direct the sale ofthe unrealised assets and the distribution 
of a further dividend out of the balance in the hands of the liquidators and also 
asking that the prosecution already ordered should not be financed out of the 
funds of the Company. At the same time there was a further petition, I. A. No. 97 
of 1946, in which the same petitioners prayed for an interim stay of the i 

for the prosecution of the pare and the secretary. The latter application was 
dismissed on the 14th March. On the 29th March, the learned District Judge 
adjourned I. A. No. 96 of 1946 and at the same time suo motu he passed orders for 
the prosecution of the directors and the Secretary for the offences they were alleged 
to have committed under the provisions of the Companies Act. Itis these orders 
which are challenged in the appeals now before us. 


The contentions taken in the various Memoranda of appeals are that the 
orders were illegal in that they were passed without notice to the persons sought 
to be prosecuted, without enquiry into the question of the desirability of the prose- 
cutions without any materials or legal evidence justifying the prosecutions and 
without consultation of the creditors or shareholders who were affected by the 
charging of the costs of prosecution to the Company's assets. 


Section 297 (1) of the Indian Companies Act runs as follows : 


*! Jf it appears to the Court in the course of a winding bys OF mibiect to BER ETE 

the Court that past or present director, man orother alpes ar ane ciember! af peg om 

has been guilty of any offence in relation to the for which he is criminally liable, the 

may, cither on the lication of any person interested in the winding up or of its own motion, direct 

the liquidator either himself to prosecuto the offender or to refer the matter to the registrar.” 
This section does not in terms require the Court to make any particular enquiry 


or to give to the person who is to be prosecuted an opportunity to show cause before 
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the Official Liquidator is directed to file a complaint. On the facts of the present 
case it would appear that in tbe Official Liquidator’s own enquiry the directors and 
the Secretary had been given every opportunity to put forward their version of the 
facts on the various charges of misfeasance which are substantially the matters: 
forming the foundation for the present prosecutions. Seeing that the section con- 
templates action by Court not merely at the instance of third parties but also on 
its own motion, we do not think that it can be laid down as an absolute rule that 
the Court must call upon the persons concerned to show cause before it directs their 
prosecution. When as in this case there had been a very full investigation and an 
adequate opportunity had been given to the directors and the Secretary to exculpate 
themselves from the charges against them we do not think that the order for prose- 
cution can be set aside merely becaues it was passed ex parie. 


On the question of lack of materials before the learned District Judge there 
were no doubt very considerable materials before him at the time when he passed 
his order of gist July, 1945. Those materials were, so far as directors were ‘con- 
cerned, apparently sufficient only to convince the District Judge that they were 
either alo abi negligent or were conniving parties to the fraudulent concealment 
of facts from the general body in the balance sheets and the other misfeasances. 
alleged. At the time when the orders now under appeal were passed the learned 
District Jüdge had also before him the report of the Special Investigating Officer. 
which unfortunately was treated as confidential. We cannot see what was the 
necessity for treating this report as confidential since substantially everything it 
contained had necessarily to be made public as soon as the prosecution started. 
The effect of this rather misguided secrecy is certainly to e it more difficult 
for any one interested to challenge or support the correctness of the orders of the 
learned District Judge. Those orders themselves contain no statement of reasons 
whatever and they did not even contain sufficient materials to enable the appellate 
Court without further research to satisfy itself that the learned District Judge did 

ive due consideration to the materials available. There is, however, no provision 
in section 237 of the Companies Act requiring the Court to set forth its reasons 
when directing the liquidator to launch prosecutions ; and although itis obviously 
desirable whenever a Court passes an appealable order that some indication should 
be gi that the Court has applied its mind to the questions which have to be 
decided in passing the order, it seems to us difficult to say that the order has neces 
sarily to be vacated, merely because it does not itself set forth the reasons which 
caused the Court to pass it. 


Section 202 of the Indian Companies Act confers a very wide right of appeal 
against the orders of a Court in the winding up of a Company and it is perhaps 
oing too far to say that every order in such a matter which might conceivably 
ems the subject of appeal, should contain a detailed exposition of the reasons 
supporting it. But we are of opinion that an order directing a prosecution which 
from its very nature is most likely to result in appeal and which involves a matter 
of very t importance to the person to be prosecuted, sbould be supported by 
some indication of the reasons which justify it. We do not, however, think that 
the order should be set aside merely because of its excessive brevity if it was in fact 
justified by the materials before the Court. We have ourselves examined the 
report of the Special Investigating Officer and we are of opinion that there were 
materials before the District Judge which justified him in directing a prosecution 
of the appellant for the offences alleged. at being so we do not think that it is 
necessary to set aside the order of the District Judge and require him to draw up 
a fresh order with an adequate statement of his reasons. 


Mr. Jagadisa Aiyar for the appellant-has strenuously argued on the authority 
of In re Northern Counties Bank, Ltd. 1; that'the question whether a prosecution should 
be directed in the matter of the alleged ihisd eeds of directors of the Company is 
mainly a question whether having regard to the financial position of the Company 





1. (1889) gr W.R. 546. 
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and the desires of the share-holders and creditors, it is reasonable to saddle the 
assets of the company with the costs of prosecution. We do not read the case cited 
as laying down such a drastic rule and in fact the learned Judge who decided the 
case has himself in a later case Re: Charles Denham and Co., Lid. !, pointed out that 
the Court has a discretion to ignore the opposition of creditors to the prosecution 
if in its opinion the object of the opposition was not so much to save the Company's 
funds as to save the guilty director. The principles which should govern the Court 
in deciding whether or not to direct the prosecution of a delinquent director of à 
Company as part of the proceedings in liquidation have been laid down by Buckley, 
J., in London and Globe Finance Corporation, Lid.*. The learned Judge says : 

'* What are the considerations which ought to it? The principle lies, I think, in the 
answer to the following question. Ifthe persons at w expense the prosecution would be instituted 
were not a class, but were a single person, and that person were an honest and upright man desirous 
ird kran aan Siar iE Tg uty by the State, are the circumstances such as that in di of 
that duty he would feel that he t at his own expenso and to his own loss to institute a prosecution ? 
Not in every case in which a criminal offence has been conimitted would such an one think it his 


duty to te. The question to be answered is, Would ho in this case think his duty to the State 
required him to prosecute? If that question be answered ding ea then; unon punapi 
I that the Court ought to direct a prosecution. Further, I think that tho Court can, in 
PPS casc ought to, direct a prosecution without the assent, and even notwithstanding the disent, 
of the clas or many of the class at whose expense the prosecution would be instituted.” 

Now what are the facts in the present case. The Company in liquidation had 
already paid a dividend of As. 10 in the rupee. The liquidator in cash approxi- 
mately Rs. 4,000 out of which Rs. 2,500 was set aside for a further dividend of 
As. 2. ltis not shown that the balance after this distribution of As. 2 would not 
suflice for the costs of these prosecutions. The opposition to the prosecution was 
not put forward until after the District Judge had in his defective order of the 20th 
February, 1946, come to the conclusion that proceedings ought to be taken and 
then the objection was preferred by two share-holders whose holdings were infinitesi- 
mal and one creditor. There were no indications before the learned District Judge 
of any wide divergence of views on the part of the general body of share-holders 
and creditors such as would make it desirable for him to ascertain the wishes of the 
persons concerned before deciding to launch a prosecution. And the fact that a 
prosecution was likely to result from the investigation must have been well known 
to all parties long before the learned District Judge decided to prosecute. The 
probable costs of these prosecutions are not likely to diminish very seriously the 
dividend which the creditors can expect to get. We are not therefore disposed to 
interfere with the order of the learned District Judge on the ground that the District 
Judge did not give proper consideration to the financial implications of tbese orders. 

n the result, therefore, although we are definitely of the opinion that the orders 
of the learned District Judge should have been supported by some indication of the 
grounds of his decision, we are not prepared oa that reason alone to interfere in 


appeal. The appeals are therefore di with costs of the Official Liquidator 
in C. M. A. No. 216 of 1946. 
V. P.S. — Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTIOE RAJAMANNAR. 


Srimanthu Rajah be. eer Sivarama Prasad Babadur Zamindar 
garu, Zamindar of Devakota, Chellapalli .. Apfellani* 


U 


Jyoti Venkadu and others .. Respondents. 


Madras Estates Land Act (I Sac. 24—Enhancemtat of rent—Contract for payment of enhanced 
ifs pent of k aes Te uide Geen ow Big aaa aapa JL es Frei fale 





I. 5r L.T. 570. 2. (1903) 1 Ch. D. 728. - | 
* S, A. Nos. 1783 to 1788 of 1944. : E grd September, 1946. 
8 
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If it is established that there was a valid enforceable contract between the landholder and the 
ryot in respect of the rate of ront of a particular holding which was in existence before the passing 
of the Estates Land Act such a:contract would be enforceable notwithstanding the passing of the 
Estates Land Act and notwithstanding that its provisions are inconsistent with some of the provisions 
of the said Act. Biche iac aportant CONCH Which the Lose ele will have to NOLITO 
establish not merely an agreement which may be inferred from a long continued course of payment 
at a particular rate but an agreement supported by lawful consideration. 

It cannot be contended that a Court can presume a contract to pay a higher rate of rent and 
a legal origin and consideration for it from the mere fact of long and continued payment of the higher 
rate. It is a question of fact on which a Court should give a finding taking into consideration all 
the relevant circumstances and evidence on record. 

Periakarappe Mukkandan v. Raja Rajeswara Sethupathi, (1918) 36 MLL J. 320: LIL.R. 42 Made 
475 (F.B.) explained, 

Sri Raja Bommadecara Chayadesewoma v. Venkatasoami, (1931) 62 MLLJ. 511, relied on. 

Unless thero is a valid contract, that is, an agreement supported by consideration the fact that 
the tenants have for long periods been paying at a higher rate would not itself entitle the land- 
holder to enforce the rate when objection is made r the passing of the Act. 

Raja Jagavesra Rama Venkateswara Etteppa v. Arumugham, (1918) 96 M.L. J. 49 : L.R. 45 I.A. 195* 
I.L.R. 49 Mad. 174 (P.C.), referred to. : 

Appeal respectively against the decrees of the District Court of Kistna at 
Chi pudi in A. S. Nos. 171 to 176 of 1943, preferred against the decrees of 
the Court of the Deputy Collector, Bandar, in S. S. No. 755 of 1942, etc. 


T. V. R. Thathachan for Appellant. 
M. Appa Rao for Respondent. 
The Court delivered the following 


JuDGMENT.—These appeals arise out of suits filed by the appellant, the Zamindar 
of Devakota who is a landholder under the Estates Land Act, for recovery of 
rent against several tenants in his estates in the village of Endakuduru. The lands 
comprised in the holdings of the defendants were dry, mamool wet, and bapat wet. 
The landholder claimed assessment at the rate of Rs. 1-7-0 for dry lands, Rs. 5-13-0 
for mamool wet and Rs. 2-12-0 for bapat wetlands. The Deputy Collector decreed 
the suits as prayed by the plaintiff. But on appeal the learned District Judge 
has modified the rate as regards bapat wet lands for which he has awarded at the 
rate of Rs. 1-7-0 per acre, t.6., the rate pertaining to dry lands. 


From the evidence on record it appears that the lands now described as bapat 
wet lands were originally dry but were converted into wet lands when they could 
be irrigated with the aid of the water from the Krishna Anicut. It is not suggested 
by the landholder either in the plaint or in the evidence that anything was done 
by him either before or after the Estates Land Act to enable the lands being cultivated 
with wet crops. Theirrigation system admittedly does not belong to the Zamindar 
and the Estate’s Zamindar is not able to suggest any improvements made by the 
Zamindar in respect of the lands now in suit. However it appears that there was 
an attempt on the part of the proprietor to levy an enhanced rate of rent in respect 
of these lands which, though originally dry, could after the introduction of the 
anicut system and the excavation of the connecting irrigation channels, be cultivated 
as wet. We find in certain muchilikas filed on the side of the plaintiff a clause 
providing enhanced rate of Rs. 2-12-0 per acre if wet crops were raised on the 
dry lands and another clause which says that in respect of dry bapat lands and the 
dry crops for which water will be taken from the anicut the ryot shall himself pay 
to the Cove ERE the water theerva which the Government may fix for them. 
It is also alleged by the landholder that for a continuous period of over thirty years 
the ryots have been paying without demur the ROUND rate for these bapat wet 
lands. He has not filed either the receipt counterfoils or collection accounts to 
show that actually the tenants had been paying the enhanced rate. Instead of 
following this obvious course he is rest content with an alleged admission in the 
written statement and in the evidence of the witnesses for the defendants that-this 
enhanced rate was being paid. pos 


The learned District Judge held" that the evidence adduced by the plaintiff 
did not warrant him to imply a contract to pay the enhanced rent entered into 
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before the passing of the Estates Land Act. It is quite true that if it is established 
that there was a valid enforceable contract between,the landholder and the ryot 
in respect of the rate of rent of a particular holding which was in existence before 
the beanie of the Estates Land Act such a contract would be enforceable notwith- 
standing the passing of the Estates Land Act and notwithstanding that its provisions 
are inconsistent with some of the provisions of the said Act. But the most important 
condition which the landholder will have to fulfil is to establish not merely an 
agreement which may be inferred from a long continved course of payment at a 
particular rate but an agreement supported by lawful consideration. 


As I have already mentioned, the landholder is not in a position to even est 
a possible consideration for the enhanced rate. His learned advocate merely falls 
back on a presumption of fact arising from a long course of payment at the enhanced 
rate. Assuming in his favour that he has established the fact of sucb payment, 
as to which I entertain considerable doubt, I am clearly of opinion that in this 
case, having regard to the other circumstances which certainly will have to be taken 
into account in arriving at a conclusion on this point, it is impossible to presume 
consideration for any agreement to pay enhanced rent. The learned advocate 
strongly relied on the decision of the Full Bench in Periakaruppa Mukkandan v. 
Raja Rajenwara Sethupathi!, for the position that a Court can presume a contract to 
pay a higher rate of rent and a legal origin and consideration for it from a ong 
continu ayment of the higher rate. But I do not consider that the learn 
Judges in that case ever laid down that no circumstance other than long continued 
payment should be taken into account for arriving at a decision on the question 
whether the landholder was validly entitled to claim the higher rate. The learned 
Judges who formed the majority clearly lay down that if there be other evidence, 
that is, evidence other than continued payment of the higher rate, a Court cannot 
make any such presumption from such payment alone. It then becomes a question 
of fact on which a Court should give a finding, taking into consideration all.the 
relevant circumstances and evidence on record. That this is the effect of the ruling 
of the Full Bench is also pointed out in Sri Raja Bommadevara Chayadevamma v. Venkata- 
mami. I respectfully agree with what fell from Anantakrishna Aiyar, J., in that 


case at page 524. 


“I do not understand any reported decision to lay down broadly that, even in the presence of 
oiber cnet tree hick “le Domaine aov Dres uoa Ghat the Goart wouldconiineriy ba 
inclined to draw from the circumstance that the same state of things is shown to have continued 
for 2 long number of years, that the Court is bound to raise a presumption that there was a lawful 
origm for the same. 


In Raja fagavera Rama Venkateswara Ettappa v. Arumugham Chetii’, their Lordships 
of the Judicial Committee point out that unless there is a valid contract, that is, 
an agreement supported by consideration, the fact that tenants for long periods 
have been paying at a higher rate would not itself entitle the landholder to enforce 
that right when objection is made. l 


In this case, as I have already pointed out, the circumstances appearing from 
the record do not give any room for presuming a valid contract, that is, an ent 
supported by consideration to pay this higher rent. As decided in Srimaihu Malli- 
karjun Prasad Naidu Bahadur v. Subbayya*, even under the Rent Recovery Act the 
landholder would not have been entitled to levy the enhanced rent when dry 
lands were converted into wet by a channel constructed and maintained solely by 
Government. It follows that even if there was a levy by the landholder in this 
case prior to the passing of the Estates Land Act such levy would have been illegal 
and surely the passing of the Estates Land Act cannot make it legal. 


There are no grounds to disregard the finding of the learned District Judge 
that the landholder is not entitled to charge more than Rs. 1-7-0 per acre for the 
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bapat wetlands I find that in another batch of second appeals from the same 
village (S. A. Nos. 181 to 195 of 1944) my learned brother Chandrasekhara Aiyar, J. 
has taken the same view. 


These second appeals are therefore dismissed with costs. Vakil's fee Rs. 15 
in each case. Leave refused. 


V.P.S. ————— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-——M&. JUSTICOE KuPPUSWAMI ÁYYAR. 
Komirineni Rosayya and another .. Appellants* 


D. 

Evidence Act (I of 1072), section 157—411 for otonership and possession Recital in document executed 
by a witness to which mone of the parties to the suit were parties——lf relecani as corroborative evidence. 

In a suit regarding ownership of a prop a document to which none of the parties to the 
guit were parties was held to be admissible as one of the executants of the document had been examined. 
as a witness and the recital in the document had been relied upon as corroborative of the evidence 
given by the party to tho document who was examined as a witnoss. On a contention that the 
recital in the document is not admissible under section 157 of the Evidence Act by way of corroborative ` 
evidence, 

Held, that if a statement that a particular property was in possession of a particular person in & 

i period is relevant evidence of a fact that had taken place, the recital that the person owned 
it, also is a statement of fact that had taken place at the time when it was made. Possession is a legal 
conception as also ownership. Ifa particular statement about a particular individual that he was 
in possession of a property is relevant evidence of a fact that had taken place, then the fact that he 
owned it is also a similar recital of a fact that had taken place. The statement in the document in 
question was therefore relevant as corroborative evidence being a statement made by the witness 
on a previous occasion. 


Thyagarajan v. Narayana, A.I.R. 1940 Mad. 450, referred to. 
Appeal against the decree of the Court of the Subordinate Judge, Bapatla, 


in A. S. No. 16 of 1945; rc against the decree of the Court of tbe District 
Munsiff, Bapatla, in O. S. No. 140 of 1943. 


Ch. Raghava Rao for Appellants. 
P. Satyanarayana Rao for Respondent. 
The Court delivered the following 


JUDGMENT. —Defendanis 1 and 5 are the appellants and the appeal arises out 
of a suit filed by the plaintiff in ejectment and for recovery of profits. Defendants t 
and 5 are father and son. The plaintiff’s case was that the defendants 1 and 5 
were in p ion of his lands as lessees, that they used to pay a particular rate cf 
rent for some years, that when the rent was raised they did not pay it and that when 
they were asked to vacate, they obstructed the plaintiff from taking possession of 
the properties. The other defendants (defendants 2 to 4 and 6 to g) are said to 
have helped them in the said obstruction. Defendants 1 and 5 pleaded that the 
properties had been sold by the plaintiff to them, that they had been in posseasion 
of the'same all along and that the suit was barred by limitation by adverse possession. 
The other defendants pleaded that there was no cause of attion as against them, 
that they did not obstruct the MAR and that the suit was liable to be dismissed 


so far as they were concern 


Both the Courts have found that the property belonged to the plaintiff, that 
the plaintiff was in possession within I2 years prior to fe suit and that the suit 
was not barred by limitation by adverse possession, that the transaction of defendants 
I and 5 was in the nature of a lease and not a sale and accordingly decreed the suit 
for possession against all the defendants and gave a decree for past prcfits and for 
costs against the first defendant. On appeal the decree of the lower Ccurt was 





r 
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confirmed. Four issues were framed which were all issues of fact and on all those 
issues the lower appellate Court found against the Ki aaa A second appeal 
herefore cannot lie on a decision of facts. 


At the time when the second appeal was admitted, it was pointed out that 
Exs. P-2 and P-4 were inadmissible in evidence and that a ju ent based on 
inadmissible evidence could be interfered with in second ap Ex. P-g is a 
document which relates to a neighbouring land and not the nae land, but that was 
admitted in evidence because the second defendant was a party to that document 
and therefore it was admissible as against him. ‘The judgment is not based min 
on Ex. P-2 but is based on other evidence in the case and the learned judge 
-to- consider the pleas of the various con alee b rM A document w b 18 
admissible in evidence as against a parti individual has neoessarily to be 
referred to in the judgment, and it aan be said that, merely because the judgment 
makes reference to a particular document which is admissible as against onc of the 
defendants, the judgment as against the other defendants is based on that document. 
"The learned udge has dealt with the oral evidence in two paragraphs of his judg- 
ment, and that was admissible as against all the defendants. I do not therefore 
think I will be justified in interfering with the judgment of the lower Court on 
the ground that Ex. P-2 is not admissible as against the appellants. . 


With regard to Ex. P-4 itis a document to which none of the parties to the suit 
‘were parties, but then,the Judge has definitely stated that it is admissible in evidence 
because one of the executants of the document had been examined as a witness and 
the recital about the particular property in dispute was relied upon as corroborative 
-of the evidence given by the party to the document who was examined as a witness. 
It is urged before me that the recital is not admissible under section 157 by way of 
corroborative evidence. As was pointed out by Wadsworth, J., in Tagor arajan v. 
JNarayana!, it is not all previous statements made by a witness that can be relied as 
corroborative evidence. It must be a statement made as regards a fact which 
had taken place of a statement made before a properly constituted authority. Of 
course, the statement in question is not a statement made before any competent 
authority, but it is urged that it is not a statement of fact which had taken place. 
The recital is that a particular land belonged to a particular individual. In 
Thpagarajan v. Narayana*,the recital was that a particular document was in possession 
of a particular person. Wadsworth, J., has held that it is a fact which had taken 
place and therefore the recital about that fact made in a previous document is 
relevant evidence under section 157. In this particular case, it is not clear whether 
the property was referred to as property in the possession of the person mentioned 
therein, or as property owned by that person. The words might mean either 
‘that the property was in the possession of the person stated or that the property 
"was owned by the person. Ifastatement that a particular property was in possession 
of a particular person in a particular period is relevant evidence of a.fact that had 
taken place, the recital that the person owned it, also is a statement of a fact that 
had taken place at the time when it was made. Possession is a legal conception 
as also ownership. If a particular statement about a particular individual that he 
“was in possession of a prop is relevant evidence of a fact that had taken place, 
then the fact that he owned it is also a similar recital of a fact that had taken place. 
I do not therefore think that the learned Judge was wrong in considering that it 
“was relevant as corroborative evidence being a statement made by the witness 
‘On a previous occasion. 


The second appeal fails and is accordingly dismissed with costs. 
_No leave. ; 


K.C. = Appeal dismissed. 


- - - - — —— - = 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT ;—Mnm. Jusriog HAPPELL. 


Pavayammal and another Petitioners* 


D. 
The District Board, Salem .. Respondent. 

Madras Local Boards Act (XIV of 1920), sections ay and 2293—Prosecution under section 207 (2) 
for failure to vacate property even after conviction —Limitation Starting point. 

The petitioners were prosecuted under section 164 (2) read with section 207 (1) of the Madras 
Local Boards Act for failure to comply with a notice to vacate certain property and were convicted 
on 11th March, 1944. As they did not vacate the property even after conviction, they were, some 
mx months later, on 2nd September, 1 prosecu under section 207 (2) of the Act. Ona 
contention that the complaint was barred limitation by virtue of the provisions of section 22g of 
the Act inasmuch as it was brought more than three months after the prior conviction, 

Held, that the complaint was not barred by limitation because the starting pom of limitation 
for & continuing offence is not the date of conviction but the last date on which the offence is com- 


Bechardas v. Emperor, A.I.R. 1930 Bom. 940, Dissented from. 


Petiticn under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying the High Court to revise the judgment of the Court of the Stationary Sub- 
trate of Rasipuram in C. C. No. 1085 of 1944. 


D. Ramaswami Ayyangar for Petitioners. l 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
Basheer Ahmed Sayeed for Respondent. 


The Court made the following 


OnpEn.— The Salem District Board was entrusted with the management ofa 
choultry and the property with which the choultry was endowed. On the ground 
that the petitioners had unauthorisedly o ied a portion of the property attached 
to the choultry, the District Board served them with a notice to vacate and then 

rosecuted them under section 164 a) read with section 207 (1) of the Madras 
Boards Act on the ground that they had failed to vacate the land in contra- 
vention of the notice served on them. The petitioners were convicted on 11th 
March, 1944, but still did not vacate the property and some six months later, on 
and September, 1944, the District Board prosecuted them under section 207, 
sub-section (2) of the Act. It appears that there is a civil suit pending between 
the District Board and the petitioners in regard to the title to the property in question 
but this suit was filed r the conviction in the first case, and an under- 
taking which the Board seems to have given not to evict the petitioners duri 
the pendency of the suit was admittedly given after the accused had been convicted 
in the case out of which this petition arises. The civil proceedings are therefore 
not material. 


Section 207, sub-section (2) ee that, if a person after conviction continues 
to contravene the provision of the Act in respect of which he has been convicted 
or to neglect to comply with the direction or requisition, he shall on conviction be 
punished, for each day after the previous date of conviction during which he 
continues so to offend, with fine which may extend to the amount mentioned in the 
fourth column of the schedule. It is not disputed that the petitioners, after their 
conviction for the contravention of the notice requiring them to vacate, have con- 
tinued in possession of the ead deal Section 223 of the Local Boards Act, however, 
provides that, no person shall be tried for any offence against the provisions of the 
Act unless complaint is made within three months of the commission of the offence. 
in the present case the complaint was filed nearly six months after-the conviction 
and so more than five months have elapsed, at any rate, from the commencement 
of the offence. The contention advanced for the petitioners is that the complaint 
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against them is barred by limitation by virtue of the provisions of section 223 of the 
Act. There is a proviso to section 223 by virtue of which a different period of 
limitation is prescribed for complaints based on failure to take out a licence or 
obtain permission under the Act. Such failure is deemed to be a continuing offence, 
., “unti the expiration of the period, if any, for which the licence or permission is required, and, 
if no period is specified, complaint may be cat any time within twelve months from the com- 
mencement of the offence.” 


It is argued for the District Board—an argument that was accepted by the Magistrate 
—as against the contention that the complaint was barred by limitation because 
it was brought more than three months after the conviction, that the present case 
falls within the scope of the proviso as an encroachment can be validated with the 
permission of the District Board. On the basis of this contention, it is argued 
that, as no period is specified for the permission, it was open to the Board to make 
the complaint any time within 12 months of the commencement of the offence, 
that is, the date ofthe conviction. This contention, in my opinion, has no substance. 
The petitioners were prosecuted for failing to vacate prop in spite of the 
fact that a notice under secticn 164, sub-section (2) of the Act had been served on 
them. There was no question of a prosecution for failure to obtain permissicn 
for the encroachment and indeed it is clear no question of permission for the en- 
croachment has ever arisen. 


The other argument advanced as against the contention that the complaint 
was barred by limitation has more substance. As section 207, sub-section (2), 
provides that a person who continues in occupation after a conviction based on bis 
failure to vacate in response to a notice to do so shall be punished with fine which 
may extend to the amount mentioned in the appropriate schedule for each day 
after the previous date of conviction during which he continues to offend by remain- 
ing in possession, the offence committed is a continuing offence : and it is argued 
that the starting point of limitation will not be the date of the conviction but the 
last day on which the offence is committed. As against this contention, learned 
counsel for the petitioners has referred me to a decision cf the Bombay High Court 
in Bechardas v. Emperor!. In that case which was under the Bombay City Municipal- 
ities Act, one of the questions that arose was whether the starting point of limitation 
in respect of a continuing offence was the commencement of the offence or whether 
a fresh cause of action arose every day. The learned Judges held that the starting 
point was the commencement of the offence, 1.6., when the offence was first com- 
mitted. The decision seems to have been made, as the judgment of Broomfield, J., 
shows, not so much on the basis of principle or authority as on grounds of con- 
venience. In the absence of any clear authority it was thought unreasonable for 
a local body tc be permitted to prosecute for failure to remove a building perhaps 
years after the offence was committed on the ground that the offence was a con- 
tinuing offence. With respect I am unable to take this view. Section 223 provides 
that the complaint must be made within three months of the commission of the 
offence, and if an offence is a continuing offence, the offence ou being com- 
mitted every day. Inconveniences may arise, but it is not difficult for the Legis ature 
to provide against them. In the case cited by Broomfield, J., for instance, Welsh 
@ Son v. Wasi Ham Corporation®, it was provided that a penalty should not be 
incurred after the expiration of one year kom the day when the offence was cem- 
mitted or when the law was broken. Moreover in the proviso to section 223 of 
the Madras Local Boards Act, failure to take out a licence or obtain permission 
under the Act is deemed to be a continuing offence only until the expiration of 
the period for which the licence or permissionis required so that if a period is 
specified, a complaint would presumably have to be filed within three months of 
the date of expiration of the licence or permission. If, on the other hard, no period 
is specified for the licence or permission it is provided that a com laint may be 
made at any time within twelve months from the “ commencement of the offence.” 
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The limitation of the period for which an offence shall be deemed to continue and 
the use of the words “from the commencement of the offence ” instead of “ the 
«commission of the offence.’ indicate that the starting point of limitation for a 
continuing offence will be the last date on which the offence js committed unless 
specific provision is made to a contrary effect. l , 
- I agree, therefore, with the view taken by the Magistrate that the complaint 
is not barred by limitation, although for different reasons. As far as the first accused: 
is concerned, the petition is dismissed, and the Magistrate will dispose of the case 
inst him in accordance with law. In the petition Criminal Revision Case No. 776 
ot 1944 against the conviction of both the accused in C. C. No. 2027 of 1943 I allowed 
the petition of tbe second accused on the ground that she was not in occupation 
of the property. That being so, the present complaint cannot be maintained as 
against her. As far as she is concerned her petition is allowed and she is discharged. 
V.S. ————— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn. JusTIGE CHANDRASEKHARA AIYAR. 


Nagammal .. Appellani* — 
z 4 D. - Í : 
Subbalakshmi Ammal and others .. — Respondents, 
Hindu Lam — Maintsnance —Allotmext - d cr Sor—Nature of estate conpeyed — Succession .to such 
property— Possession of third parties on behal j the widoro— If can be adverse to the heirs of the widoro. 
One P a widow was allotted tho suit pr for her maintenance after the doath of her husband, 
At that time S, who was her husband's son by a predeceased wife was a minor. h the patta 
to the suit was transferred in favour of the brother of P, the lower Gourt found disbeli an 
oral sale in favour of the brother, that the possession of the brother and after-his death, of. his widow 
wag not in their own right as vendees from P or in any other ity but only as persons in 


enjoyment on behalf of P who was staying with them after her husband's death. 
In a suit by Ps heirs claiming the property, : - 

. Held, that in view of the ing circumstances and probabilities, P got only a lifo estate 
in the property allotted to her. Case-law discussed. A . - 
That evor if P got an absolute estate the plaintiffs being her heirs titled to the pr 
1n preference to this defendant who is only r brother's widow. QM ERG eid 

On the finding of the lower Court the possession of the brother and after his death of his widow 
was not adverse to P and therefore to the estate of S. S. 

Appeal against the decree of the District Court, South Arcot, in A. S. No. 125 
of 1944, preferred against the decree of the Court of the District Munsiff, Tirukoilur, 
in Q. S. No. 384 of 1941. : 

M. S. Venkatarama Atyar for Appellant. 

R. Desikan and V. Ramachandran for Respondents. 

The Court delivered the following 

Jupement.—The first defendant is the appellant in the second appeal and two 
phere arise for consideration. The first is whether, in the absence of any proof 

at Ponpammal, the step-mother of Srinivasan, who was the last maleholder of 

the estate, was allotted the lands absolutely or only for her life, the District Judge 
of South Arcot was right in decreeing the plaintiffs’ claim on the basis that after 
Ponnammal’s death, which took place in 1941, the lands reverted to the family_of 
Srinivasan. l - 

. . Mr. M. S. Venkatarama Aiyar, the learned advocate for the appellant, was 
right in his contention that the rule enunciated by the Privy Council in Mahomed 
Shumsool v. Shewakram*, that in the case of grants to a woman, there is a presumption 
(based on the notions prevalent in the community to which the grantor the 
` grantee belong) that the estate conferred upon her is only the limited estate of a 


* 
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Hindu widow or a Hindu daughter and not an absolute estate, has been abrogated 
by later decisions. According to the law as undersfccd at present, there is no 
Presumption one way or the other, and there is no difference between a gift to a 
Male and a gift to a female. The fact that the donee is a wcman does pot make 
the gift any the less absolute where the words would be sufficient to convey an absolute 
estate to à male, But this position is quite different frem what a Ccurt may, and 
bas to, presume from the Surrounding circumstances and probabilities as regards 
the nature of any property Which is allotted to a person for maintenance. A main- 
tenance grant is prima facis an allctment of a personal nature to the grantee. Tt can 
be said that a Court is justified in presuming, that a personal grant of the kind 
enures only for the lifetime of the grantee until the contrary is established. The 
presumption here is not based upon the sex of the grantee but depends urpcn the 
object, motive, or purpose of the grant. It was this view that was taken Ey Vara- 
dachariar, J., in Dorapa v. Mangamma , and confirmed on appeal Mangamma v. 
Dorayya*. ‘That a maintenance grant carries with It such a presumption is 
implicit in the decision in Nandlal v. Suadarlal?, follcwing the ruling of the Privy 
Council in Rameshar Baksh Singh v. Arjun Singh*. In the case before us, Ponnammal 
was allotted the suit property for her maintenance after the death of her husband, 
Venkatarama Aiyar. At that time Srinivasan who was her huskard’s scm by a 
predeceased wife was a minor. He was under an obligation to support the st 

mother during her lifetime ; and she had a right to be maintained during her life- 
time. If then it is stated that, in lieu of her rights to maintenance in the rorerty, 
the lands in question were allotted to her abso utely, the burden is upon those who 
assert it. An absolute allotment of a small pcrticn of the Froferty in licu of main- 
tenance is not unknown to Hindu Law, and though not very ccmmop in early days, 
the idea that a maintenance grant may be in absolute form is recognised in Ramchandra 
Naicker v. Vifiaraghavalu*. But it is the exception rather than the rule. We have 
also to remember in this case that the allotment, if any, was made Fricr to 1883, 
at a time when the notions prevalent in Hindu scciety as regards such rrcvisic ns 
for maintenance were those indicated Ly the Privy Ccuncil in Mahcmed Sonea v. 
Shewakramt. There is nothing in this case to indicate what exactly was the ndture 
of the grant in Ponnammal’s favour except that she took the sas and for her 
maintenance. l l 


Assuming, however, for a mement that she held the lands absolutely, the appel- 
lant is face to face with another difficulty of an insuperatle nature—which is that 
the plaintiffs are Ponnammal's heirs and not the first deferdant who is Pcnnz1itmal's 
brother's widow. ‘This claim is emi d set up in the plaint. The deferdants 
denied that the plaintiffs were the nearest heirs ard they did not ac mit the relaticp- 
ship alleged to be true. Hence arose the necessity fcr issue 8 alcut tke ccrrectregg 
of the genealogical tree. Mr. M. S. Venkatarzma Aiyar argued that 4] cre Was 
no adjudication by the Courts below on this claim. But there was no necessity fcr 
any adjudication as the plaintiff's rights to succeed as the heirs of Pcrrzzrmal on 
the basis of the relationship being true are too patent fcr ccntreversy. The deferd- 
ants do not say that there are any nearer heirs, nor can they claim that they are the 
heirs in preference to the plaintiffs. 


What remains is the point as to adverse possession. Ponnemmal died only 
in 1941. An allegation on the side of the defendants that she orally scld the pro- 
perties to the first defendant has been diskelieved. Thcugh the Fatta was trans- 
ferred in favour of the first defendant's husband ten years befcre the date of the 
alleged sale, it has been found by the District Judge as a fact that Casessicn of the 
first defendant’s husband and by the first defendant after his death was rcssessicn 
not in their own right as vendees frcm Ponnammal or in any other capacity, Fut ag 


M.L.J. 194 P.C. 
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dosis in enjoyment on behalf of Ponnammal who was staying with them after. 
er husband's death. It is stated that she admitted in the notice, Ex. D.2, that 
the possession held by tbe first defendant's husband was on bis own behalf. Butitis 
surely open to the Court to hold that notwithstanding such an admission by Ponnam- 
mal, the possession held by them was on her behalf and not adversely to her and,. 
therefore, to the estate of Srinivasan. 


The second appeal fails and is dismissed with costs. No leave. 
"UO NP ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. Justice YAHYA ALI. t 


Meenakshi Ammal ; | .. Appellant* 


D. 
T. S. Chidambaram Chettiar (died) and another .. Respondents. 


Civil Procédure Cods (V of 1908), section >—Olbjection to execution on the ground of lands being in- 
liom nt riet liy Duty of exeonting Court. 

In an application in 1943 for sale in execution of a maintenance decree of 1928 it was pleaded 
in bar of execution that the items sought to be sold wore inalienable servico inam lands and as such 
it was not open to the executing Court to ontertain an application for their sale in execution. 

Held that though the principle is well settled that an exocuting Oourt cannot go behind the 
decree and pass an order in execution which will have the effect of nullifying the decree two well- 
known exceptions havo been on the general principle, namely, that tho executing Court 
will stay its hands whore it 18 p 1 on the face of the record, that the alienation is prohibited by 
statute or that it is opposed to public policy. M cA la ent 
in the caso that tho properties sought to be sold were l anchised temple service inam and 

, ca ; to public policy, the exocuting Court was justified in 
staying its hands and rojocting an app cation for their sale in execution of the decree. . 

Nett v. Swi Venugopal Rice Mills Co.- Lid., (1922) MLI.J. 477: I.L.R. 45 Mad. 620 
(F.B. ma Ne ah of Vizianagaram v. Dantivada Chelliah, goa) 14 M J. 468 : LLR 28 Mad. 84 

of Kalahasti v. Venkatadri Rao Garu, (1927) 53 M.L.]. 533 : LL.R. 50 Mad. 897, followed, 

Ranga diyar v. Sundararaja Aiyangar, (1933) 37 L.W. 358 nd Annamalai Chettiar v. Srir achariar, 
(1936) 71 MLJ. 867: LL.R. (017) Mai. G40, explained. l iia i 

Appeal against the order of the Court of the Principal Subordinate Judge of 
Madura, dated 21st December, 1944, and made in E. P. No. 33 of 1944 in O. S. No. 


96 of 1926. . 
V. Ramaswami Aiyar for Appellant. 
M. Sundaram for Respondent. 
The Court delivered the following 


JUDGMENT. —This appeal is against the order of the Subordinate Judge of Madura 
in E. P. No: 33 of 1944, 1n O. S. No. "il 1926, on his file. The application was 
for the sale of the share of the deceased first defendant in items 2, 3 and 5 of A schedule 
property in realisation of the decree amount. "This petition was dismissed chiefly 
on the grounds that the plaintiff's uem with regard to these items was barred 
under section 48 of the Code of Civil Procedure, that items 2, 3 and 5 are inalienable 
service inam land and their sales are opposed to public policy and that it was not 
open to the executing Court to entertain an application for their sale in execution. 


Mr. Ramaswami Aiyar argued before me that both these conclusioos were 
wrong. It will be convenient to deal with the second point first. The principle 
is undoubtedly well settled that-an executing -Gourt cannot go behind the decree 
and pass an order in execution which will have the effect of nullifying the decree. 
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To this general principle two-well known exceptions have been engrafted, namely, 
that the executing Court will stay its hands where it is plain on the face of the record 
that the alienation is prohibited by statute or that it is opposed to public policy. 
In the present case it is contended that items 2, g and'5 being unenfranchised service 
inam lands are inalienable and that their sale in execution should not be permitted 
by the executing Court in pursuance of the principle mentioned above. The 
answer to tbis contention is that it is not apparent on the face of the record that 
items 2, 3 and 5 are temple service inam lands. This does not seem to be correct. 
In the plaint itself the plaintiff who is the appellant here contended that these items 
were unenfranchised service inam lands and that in consequence their alienation 
was opposed to law and custom and the alienations of those items were void. In 
the judgment given in the suit, O. S. No. 96 of 1926, this contention bas been set 
out in paragraph 2. It no doubt suited the appellant’s purpose in the execution 
ition to go back upon this admission and to seek the sale of those lands; but 
it is not even now pretended that these are not service inam lands and that they 
were granted personally as absolute estate. This is therefore a case where on the 
face of the record, it does appear that items 2, 9 and 5 are unenfranchised temple 
service inam lands and as such by reason of the decision of the Full Bench in 
Axjaneyalu v. Sri Venugopala Rice Mill, Lid.1, and a number of other cases that have 
followed that decision, it must be held that the land is inalienable and its sale is 
opposed to public policy. Reference was made to two decisions of this Court, one 
decided by a single Judge Pakenham Walsh, J., in Ranga Aiyar v. Sundararaja At ar! 
and the other d ded by a Division Bench in Annamalai Chettiar v. Srirang ar,?, 
In Raja of Vizianagaram v. Dantivada Chelliak* and Raja of Kalahasti v. Venkatadri Rao, 
it has been held that where the nature of the property is known and the pro 
is inalienable, the Epp Mis must stay its hands. These decisions are 
to in the cases cited by . Ramaswami Aiyar, but in both those cases it must be 
noted that the nature of property itself was in dispute. In the case in Ranga Aiyar 
v. Sundararaja Aiyangar! the dispute as to the nature of the property was raised at 
the execution stage and evidence was gone into, the executing Court reaching one 
conclusion and the appellate Court ing a contrary conclusion. Wben the matter 
eventually came before this Court, it was pointed out that it was obvious that the 
very nature of the property was in dispute and in such circumstances the executi 
Court could take upon itself the function of deciding that issue, after a decree ha 
been . That decision to my mind does not in any manner detract from the 
RE laid down in Rajah of Vizianagaram v. Dantivada Chelliah* and Raja of 
alahasti v. Venkatadri Rao®, that where it appears from the face of the record that 
the property in question is not alienable, the executing Court will not proceed 
to direct its sale. In the Division Bench case Annamalai Chettiar v. Srirangachaniar*. 
the facts are more or less the same as in Ranga Aiyar v. Sundararaja Aiyagnar!; there 
also the nature of the property was not known and it was held that the executing 
Court could not go into that question. In the present case, as I have already stated, 
the plaint as well as the judgment make it clear that items 2, 3 and 5 are properties 
whose alienations are opposed to public policy and with that knowledge I am 
convinced that the executing Court was right in staying its hands and not directing 
the sale of those properties in execution. - MN 
In view of this finding, it is not necessary for me to go elaborately into the first 
oint that has been argued before me, namely, that section 4^ of the Ccde of Civil 
ocedure does not operate with regard to item 2. Here the decree was passed 
on 29rd November, 1928, and the execution application was filed on or September, 
1943, more than twelve years after the date of the decree. It is admitted that so 
far as items 3 and 5 are concerned, they are barred under section 48 except with 
regard to future maintenance. The only item with regard to which this question 
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se ed iur. That item was subject to a lease which expired in 1 
lease was in favour of the cighth defendant. The decree directed that 
The contine qued against that item only after the expiry of the said lease. 
The contention therefore with regard to the second item is that the d 
of the decree against,that item arose only after 1939 and that the twelve years’ peri 
18 available from after that date. Even with regard to this item it 1s plain that 
it cannot be sold in execution of the decree by reason of the finding that I have 
now coms to on the bue ch it 1s temple service inam land. No doubt, it is 
open to the maintenance holder to enforce the decree against this item in any other 
way that may be T to her under the law except by sale of the land. That right 
will be reserved to her subject to the respondent’s contention based on Article 182 
(5) of the Limitation Act. - g g M A 

. The appeal is dismissed with costs. i 
IN THE HIGH COURT OF JUDICATURE AT | MADRAS. * 

n PRESENT :— Mn. Justro KUPPUSWAMI AÁYYAR. ` 


Vellai Goundan alias M inisami Goundan and others .. Appellants* | 

P |. Tp. 

Manian Rajagopal Mudaliar. .. Respondent. 

^ Adortgage—Execution by Hindu father—Sxit against father gud sons—Consideration—Proof of —Onus. 
Tu'a suit against a Hindu father and his two sons for recovery of due ona m bond 

for Rs. 400 executed by the father in favour of the plaintiff, he tial. Curt. found it the 

mortgage was supported by consideration only to the extent of Rs. 75 and gave a decree for that 

‘Amount. But the appellate Court held that the burden was on the defendants to prove that the 

consideration as stated in the deed did not pass and not for the plaintiff to prove affirmatively the 

P&snng of the consideration and on that ground decreed the suit as prayed for. On appeal, 

, Held, that it was wrong to take the decision of the Privy Council in Bhagwan Singh v. 
Bishambar Nath! as one of universal a plication on the question of burden of proof with 7 
to all documents irrespective of the facts of the case EI E E ga a decision on it. 
In the circumstances, though the burden of proof was upon the rst d. endant, he being the exe- 
cutaat of the mortgage, to show that the coasiieration did not pass to him as recited in the docu- 
ment and it war not for tho plaintiff to show that the consideration pasted in any other way than 
that recited in the document, yet as regards the 2ni defendant who was not & party to the 
document the burden will lie on the plaintiff to prove the passing: of consideration. As 
the grd defendant, who was not born on the date of the execution .of the mortgage bond, his 
case stood on a different footing. ; 4 
___,2peal against the decree of the District Court of North Arcot at^ Vellore 
in A. S. No. 148 of 1944, preferred against the decree of the Court of the District 

Munsiff of Arni in O. S. No. 138 of 1943. 


T. L. Venkatarama Aiyar for Appellants. 
G. R. Jagadisan for Respondent. 
The Court delivered the following 


JUDGMENT. —The defendants are the appellants and the appeal arises out of 
a. suit for recovery of money due on a mortgage bond for Rs. 400 executed on 5th 
Nom 1931, by the first defendant, the father of defendants 2 and 3, in favour 
of the plaintiff. The trial Court found that the mortgage bond was supported by 
consideration to the extent of Rs. 75 only and gave a decree for that amount and 
Interest thereon. Oa appeal by the plaintiffs, the learned District Judge of North 
Arcot at Vellore holding that the burden of proof was on the defendants followi 
ths observations of the Privy Council in Bhagwan Singh v. Bishambar Nath}, hel 
that it is not for ths plaintiff to prove affi^matively the passing of the consideration 
and decreed the suit as prayed for. Hence this second appeal. 


It is trus in this cass evidence-was let in by both partics examining a witness 
each and th: case could have been disposed of on that evidence without adverting 
to ths burden of proof. As a matter of fact the trial Court framed the issues as if 
eee Eee 


- * S. A. No. 1414 of 1945. l 6th August, 1946. 
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the burden was on the defendants and evidence was let in on the basis that the 
burden was on the defendants. So the learned District Judge could have easily 
disposed of the case on the evidence on record and come to a conclusion with 
‘to the facts of the case but instead of doing so, he emphasised the fact that the burden 
"was on the defendants stating that “it was really unnecessary for the plaintiff to 
have called any evidence on the issue as to consideration, since the burden of proof 
"was entirely on the defendants.” Since the judgment of the learned Judge is based 
on this observation of his, it is necessary to consider how far he was justified in 
coming to that conclusion, The document was executed only by the first defendant. 
. Neither the second defendant nor the third defendant were parties to that document.-- 
-Tt is stated by learned Counsel for the respondent-plaintiff that the third defendant 
was not born on that date. But the second defendant was born on that date and 
zo far as he is concerned, the burden will be upon the plaintiff to prove the passing 
. Of consideration. The headnote in Bhagwan Singh v. Bishambar Nath! is rather 
too wide. In that case the consideration for the mortgage bond on which the 
suit was filed was made up of three items : payment in cash before the Sub-Registrar, 
the return of.two documents and also payment of money in two banks. But it 
was plzaded that the money paid was taken back. That was the plea ofthe defendants. 
Co ently the burden was upon the defendants to prove, on account of the 
ea facts of that case, that the entire consideration did not pass. - That case 
ad to be considered by two udges of this Court, Abdur Rahman, J., and 
Somayya, J., by the latter in Mi | v. Aandasami Muthirian! and by the former 
in Sresramulu v. Thandavakrishnayya*. The facts of the Privy Council case are fully 
stated by Somayya, J., and as he has written an exhaustive judgment pointing out 
all the circumstances which led the Privy Council in that particular case to come 
to th: decision at which it arrived, I entirely agree with jim It 1s unnecessary 
to repeat the observations of Soma J- ia jg with him I should think the 
learned ue eR. Was wrong in s en the decision of the Privy Council 
in B an Singh v. Bishambar Nath!, as one of universal application on the question 
of burden of proof with regard to all documents irrespective of the facts of the case 
and basing that finding on that opinion of his. I therefore set aside the decree of 
the lower- appellate Court and remand the appeal for being reconsidered in the 
light of the observations made above holding d so far as the second defendant is 
concerned, he being not a party to the document the burden is on the plaintiff to 
prove consideration. Of course it will be open to the plaintiff to urge in the lower 
appellate Court that so far as the third defendant is concerned he was born subse- 
quently and therefore stands on a different footing. It is unnecessary to consider 
at this stage that aspect of the case. So far as the first defendant is concerned, the 
burden is upon him, being the executant of the mortgage deed, to show that the 
consideration did not pass as recited in the documsnt. It is not for d eae 
a show that the consideration passed in any other way than that recited in the 
ocument. ; i 


The decree of the lower appellate Court is set aside and the appeal is remanded 
to the lower Appellate Court for being disposed of in the light of the observations 
made herein. The costs of this second appeal will abide and follow the final result 
of the appeal. The Court-fee paid on the memorandum of second appeal will be 
refunded to the appellants. 


| KG. Appeal allowed and case remanded. 


~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“PRESENT :—Mn. Josti Yanya ALI. 
Mohamed Rahimullah and another .. Parties* in M. P. No. 332 of. “1946, 
mE Chisf Presidency Magistr es 
Lgmore, Madras.. 

Criminal Procedure Code (V amended), sections 488 and Mahomedan Divorce 
by husband —Payment of Iddat l Gite tapas Ora Kar ie Sale iui ancien ben usua pe 
after dizerze— Poner of Court to modify order regarding maintenance ; 


490 
dure Codo, but is also empowered under soction 489 of the Codo to alter the amount payable under 
it to nothing, that is to say, BY Corp Se cere or oes provisio de P auci cx 
order for maintenance. l 


Case-law reviewed. 

- Case referred-for the orders of the High Court under section 432 of the Code 
of ‘Criminal Procedure by the Chief Presidency Magistrate, Egmore, Madras, 
in his letter dated grd July, 1946. : p 

A. Kirmani for 1st Respondent. 


P. Pocker (Amicus Curiae) for and Respondent. 
“The Court made the following 


OrvEr.—This is a reference by the Chief Presidency Madin ae, under section 

432 of the Code of Criminal Procedure, made in the following -circumstances. 
urshid Begum filed an application under section 488 of the Code of Criminal 
Procedure against her husband Mohamed Rahimulla for maintenance in 

M. P. No. 221 of 1945. Maintenance was awarded. On 5th January, 1 

Mohamed Rahimulla filed M. P. No. 6 of 1946, alleging that he had divo is 
raying for the cancellation of the order of maintenance made in M. P. 

No. ingens 5, on the ground that she had ceased to be his wife. Asit was admitted 
by Mo before the Court that he had not paid the amount of 
maintenance for the period of Iddat, his application for the cancellation of the 
order of maintenance was rejected. Against the order cf rejection Mohamed 
Rahimullah filed Crl. R. P. No. 193 of 1946 (Crl. R. C. No. 199 of 1946) in 

this Court which was dismissed by Kuppuswami Ayyar, J. In the 
pi pees the learned Judge followed the decision of this Court in M Anser 
v. <ubsida Besi, where it was laid down that divorce effects not a change in 
circumstances but a TE in the status. After dismissal of the Criminal Revision 
Petition here, Mohamed Rahimulla paid Kurshid Begum the amount of maintenance 
for the period of Iddat and communicated to her in writing the fact of his having 
Ie her irrevocably in conformity with the requirements of the Mahomedan 
law. Based upon these averments, he filed a fresh application M. P. No. 332 of 
1946 in the Court of the Chief Presidency Magistrate, contending that the divorce 
had become irrevocable, that Kurshid Begum had ceased to be his wife and that 
therefore the order of maintenance passed in M. P. No. 221 of 1945 should be 
cancelled. The learned Chief Presidency Magistrate in dealin this appli- 
cation felt confronted with a difficul He fe out of the order of this Court in the 
Criminal Revision Petition. h Lud according to his averments, absolute- 


~ ly divorced his wife, so that the relationship of husband and wife between them 


had ceased effectively. He had paid the maintenance for the period of Iddat 
and.had conformed to all the requirements of the personal law applicable to the 
parties and had also duly communicated the fact of the divorce to his wife. But the 
order of this Court in Orl. R. C. No. 199 M on decided by Kuppuswami Ayyar, Jo 
had, according to the Magistrate, indicated that it was not a case in which 


* Cr. R. A. No. 595 of 1946. 15th November, 1946. 
(Case Referred No. 25 of 1946). 
| (1933) M.W.N. Crl. 121. 
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Ma gistrate. could pass an order of cancellation under section 488 of the Codo of 
Gr iminal Procedure, since the divorce had not effected a ch in the circumstances 
within the meaning of séction 489. The Chief Presidency istrate has therefore 
referred to this Court the question of law arising in.the matter with particular 
reference to the ruling given in the Criminal Revision Petition. As Kurshid Begum 
was not represented, I appointed Mr. B. Pocker as amicus curiae and he has given 
me valuable assistance. i ; 2 v s 


Itis assumed for the purpose of this reference that there is a valid and irrevocable 
divorce in force between the parties which has been communicated to the wife 
in the manner required under the law and that the maintenance for the period 
of Iddat after the date of the. divorce was duly paid. These are facts which the 

istrate will have to find upon the evidence before giving effect to the decision 
on the question of law raised by him. 3 : ii 


The question that arises for consideration is whetber when a valid and irre- 
vocable divorce has been given by a Mabomedan husband to his wife in conformity 
with the Mahomedan law and he has also paid the Iddat maintenance, he is still 
bound to continue to pay the maintenance awarded to his wife under section 488 
of the Code of Criminal Procedure when the marriage is not subsisting between 
them ; in other words when the marital tie has been completely and effectively 
severed, whether the divorced wife can still claim maintenance on the ground that 
the divorce does not operate as a change in circumstarces within the meaning of 
section 489 but is in the nature of a change in status. 


The answer to this question is straight and simple. The foundation upon which 
section 488 and section 489 of the Criminal edure Code rest, so far as granting 
of maintenance by the husband to the wife is concerned, is that the relationship 
of husband and wife subsists between them. When that relationship is lawfully 
dissolved and there is no marital tie whatsoever subsisting in fact or in law bet- 
ween them, it is 1ard to see either in reason or upon any canon of justice or 
even upon the language of sections 488 and 489 how the Bünbánd can be directed 
io continue to maintain his divo wife, © . a: & 

The proposition that an allowance ordered to be paid by a man to his wife 
for hewpole reason that she is his wife ceased to be payable when aic ceases to be his 
wife whether by death or divorce is, as remarked by the Nagpur High Court in a 
decision that I shall presently refer to, not even open to discussion. In regard to 
that position all the High Courts in India are agreed, the only dissentient bein 
Knox, J., who was in a minority in the Full Bench ruling of the Allahabad High 
Court in Shah Abu Ilyas v. Ulfat Bibit. ‘The further proposition that the allowance 
given to a wife should continue to be paid until the termination of Iddat is included 
in the proposition that it ceases on her divorce. It is no more than saying that it 
ceases when the divorce is complete and not before. The only doubt that was 
raised at one time in the Allahabad h Court was whether the allowance having 

. been one granted under section 488 of the Criminal Procedure Code by the Magis- 
trate, he could make any change in it either by way of increasing or decreasing it 
-or discontinuing it except under the condition mentioned either in sub-sections (4) 
-and. (5) of section 488 or in section 489. In sub-section (4) a wife is-not entitled to 
. receive an allowance from her husband if she is living in adultery, or if without any 
sufficient reason, she refuses to live with her husband, or if are living separately 
-by mutual consent. Under sub-section (5) if it is proved the husband after 
such an order has been passed that she is living in adultery or that without sufficient 
reason she refuses to live with him or that they are living separately by mutual 
-consent, the Magistrate shall cancel the order. None of these provisions applies 
‘to the present cast. Section 489 provides that on proof of a change in the circum- 
stances of any person receiving under section 488 a monthly allowafice or of 
person ordered to pay the allowance to his wife the Magistrate may make such 


= 





'1. (1896) LL.R. 19 AH. so (F.B.). 


72 THE MADRAS LAW JOURNAL REPORTS, [1947 


alteration in it as he thinks fit subject to the provision that if he increases the allowance 
it should not exceed the maximum of Rs. 100 a month. We are not concerned 
with sub-section (2) of that section. Section 490 is the provision for the enforcement 
of the order of maintenance. In In the matter of the Petiticn of Din Muhammad}, 
Mahmood, J., while construing the provisions in the then Code corresponding to the 
present section 489 held that the alteration in the allowance contemplated therein 
only refers to a power to alter the amount and not to a tctal discontinuance thereof. 
In taking this view, the learned Judge was following the ruling in Abdur Rakeman 
v. Sakhina*, which was a decision under the Presidency Magistrate’s Act of Bengal. 
The learned Judge, however, for other reasons that I shall presently describe held 
that in the case ofa divorce by a Mahomedan husband of his wife, the Magistrate 
may refuse to enforce the order under section 490. The view cf Mahmocd, J., was 
followed by a Full Bench of the same High Court in Shah Abu Ilyas v. Ulfat Bibi*, 
where Aikman, J., who delivered the leading judgment, adopted the reasoning 
of Mahmood, J., and said : uU 


““The ‘change in circumstances’ referred to in section 489 is a change in the pecuniary or other 


circumstances of the party paying or receiving the allowance which would ify an increase or 
decrease of the amount of the monthly Bee MRDA Y ee eae in the status of 
the parties which would entail the stoppage of the allowance,” 


These dicta would arpéar to be the basis of the two decisions of Burn, J., in Muhammad 
Anser Sahib v. Zubetdi Best and of Kuppuswami Ayyar, J., in Mohamed Rakimulla v. 
Khurshid Begum*. It might however be noted that this restricted view of the inter- 
pretation of the expression “ change in the circumstances" in section 489 has 
not been adopted in any other Court. The entire position has been exhaustively 
reviewed by Halifax, A. J.C., in E v. Shaikh Daud’, where the learned Judge 
after referring to the decision of the h Court of Calcutta in Nepoor Aurut v. Furat™ 
and of the Chief Court of the Punjab in Mt. Ban v. Nawab Khan? pointed out that 
there was no valid ground whatever for excluding legal or personal status frem the 
circumstances in which a change would make section 489 applicable and for including 
in them practically nothing but pecuniary circumstances as was donc by the Allaha- 
bad High Court. The only reason advanced by Mahmocd, J., in In the matter of 
the Petition of Din Muhammad! was that the expression * change in the circumstances" 
was preceded by the word '* wife ” and followed by a limitation as to the amount of 
the monthly allowance and hence it indicated that it excluded the idea of total 
discontinuance of the allowance. The learned Judge of the Nagpur High Court 
commented on that reasoning in the following terms : 


‘tÍ am unable in tho first place to soe what the position of the words ‘ wife or child’ has to do 
with the question, IB Mo E pA O E tion of one of the two clases of persons in 
whose circumstances & the Magistrate to make an alteration in the allowance. 
They are indeed otioso might easily have been omitted. As to the limitation of the amount, 
that is merely a maximum, and to say t because of that limitation the alteration could not be to 
nothing would be to say that because of tho same limitation in section 488 the Magistrate could not 
refuse to give an allowance on proof that the applicant was not the wife or child of the non-applicant.'* 


‘He observed that a valid divorce is such a change in the circumstances as is côn- 
templated by section 489, and that the alteration in the amount of the order could 
be a reduction of it to nothing and that is a necessary consequence of the view taken 
that a wife ceases entirely to bc entitled to an allowance previously ordered when 
'she is completely and validly divorced. The judgment concludes with this obser- 
 vation : 
' I hold therefore that when a wife, whose husband has been ordered to pay her an allowanco- 
under section 488, Criminal Procedure Code, is proved to have been completely and validly divorced 
Masi i is not only bound to refuse to enforce the order under section 490 but is also empowered 


2 
to alter the amount payable under it to nothing under section 489, that is to say, he can set aside the 
order.” j 


i. (1882) I.L.R. 5 All. 296. 3 Crl. R.O. No. 199 of 1946. 
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With this conclusion and with the reasoning of the lea: ned Judge I am, with respect, 
In entire agreement. - - 

Apart however from the interpretation of the expression “ in the cir 
cumstances ” in section 489, all Courts including the Allahabad High Court have 
taken uniformly the view that if the conj tie is proved to have been severed, 
barring the liability to pay maintenance during the pericd of Iddat, the wife ceases 
to have any right to enforce against the husband any order for maintenance made 
in her favour under section 48’. In the case already cited, In the matter of the 
Petitic n of Din Muhammad!, Mahmood, J., quoted the observations in Abdur Rakemen 
v. Sakhtna* to the following effect: | ` l 

*' Itis ascssential to the continued operation , as to the origina] making of an order of maintenance, 
that the récipient of the allowance should be a wife at the time for which maintenance ts claimed.” 
If the plea of divorce is raised before him ty the husband, the Magistrate must 
determine on such evidence as may be before him whether there has or has not 
been a legally valid divorce. 

** If ho finds that there has been a valid dissolution of the marriage tie, he should 
from taking any steps to enforce the order of maintenance from the date of su dissolution." 


AH that the Magistrate has to determine in & case of this kind is, whether the woman claiming 
maintenance js still wife of the person against whom she advances such a claim. If the question 
is determined in the tive, the order of maintenance must continue to Ee operative. On the 
other hand, if it is found that by the effect of same rule of the nal law of the parties concerned, 
the relation has absolutely ceased to exist, the order o maintenance, ife fecte becomes fanctus 
eficio can no longer be enforced." . 


Knox, J., in Mahaburan v. Fakir Baksh’, had dissented from this view. But it is 
to discuss that ruling because of its having been overruled by a Full 
Bench of that Court in Shah Abu Ilyas v. Ulfat Bibi* to which Knox, J., who dis 
sented from the majority view, was a party. The maj rity decision was in confor- 
..mity with the dicta of Mahmood, J., just referred to. The judgment of the majority 
was that when a plea of divorce is put forward the Magistrate is not only competent, 
but it is his imperative duty, to inquire into the plea, and determine on such evidence - 
as may be adduced before him whether the relation of husband and wife subsists 
between the person against whcm an order is asked for and the person making the 
application. All the previous cases bearing upon the question were fully reviewed 
and overruling Mahaburan v. Fakir Baksh*, Aikman, J., pointed out that the view 
of Knox, J., was opposed not only to the decision of the Allahabad High Ccurt, 
but to the decisions of the Calcutta, Bombay and Madras High Ccurts and the 
Chief Court of the Punjab and had not been adopted by any authority save Knox, Js 
himself. Aikman, J., said: f ; i 
““ It has been held that the ture in enacting section the Criminal Proced 
Oode E not eee with the right of divorce, . pe i i 


*' Tt cannot, in my opinion, be disputed that it is only on froof of the existence of conjugal relations 
between, a man and a woman that i 


In another place it was pointed out that under section 490 of the Code of 
Criminal Procedure tbe question for the Magi te to consider is not merely 
whether he has jurisdiction over the person-affected by the order, and whether 
he is satisfied as to the identity of the parties. It was obseived : 


I. (1883) LL.R. » AIL 226. l 3. (I LLR. 15 All, 
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“A most material question which in my opinion it is incumbent on him to consider-is whether 
the order.to which it is sought to give effect is still in force, or whether it has become ‘ fwactus officis.” 
This view has been taken in a long line of cases Abdur Raheman v. Sakhina!, In the 
. matterof the Petitionof Din Muhammad, In re Kasam Pirbhai?, In re Abdul Alt Ismaiji*, 

Mahomed Abid Ali Kumar Kadar v. Luddan Sahiba! ania number of cases of the 
. Punjab High Court as also in th? latest decision of the Calcutta High Gourt in 
- Ahmad Kasim Molla v. Khatun Bibi’. a - 2 


` > That this principle is of still wider avplication and the doctrine, that when 
the basic relationship of husband and wife terminates in any lawful manner the 
' Magistrate has not only the power under the C»ie. of Criminal Procedure to alter 
the amount but to cancel the order of maintenance made by him is also aoplicable 
to the case of Hindus has been held by Krishnan, J., in Mesnatcht Ammal v. Karuppanna 
Pillai". The learned Judge said: 
|. ' S It was contended that under section 489, the Magistrate could not al her cancel the order 
of maintenance but could only alter it or reduce it, I do not think the word ‘alter’ is used in any 
such restricted meaning. The reduction of the maintenance to nothing would also come within the 
- meaning of the word "alteration '." EN 
It only remains now to examine the two decisions of Burn, J., and Kuppuswami 
Ayyar, J., adverted to in the reference by the Chief Presidency M igistrate. With 
. regard to the ruling of Burn, J., it will have to be remembered that the question 
--that arose in that case was whether during the period of Iddat the maintenance 
- could be enhanced as was done by the Magistrate, and since for the purpose of such 
* enhancement a divorce cannot be deemsd to be a change in the circumstances, the 
“learned Judge held that the order of the pne en Magistrate was without juris- 
diction and setit aside. The point to be noted is that the order granting enhance- 
"ment of the maintenance was set aside and the wife's petition was rejected. With 
- reference to the second decision again, the circumstances were at that stage somewhat 
.-different. Divorce had not been satisfactorily proved and admittedly maintenance 
- for the period of Iddat had not been paid. The particular question whether by 
reason of any irrevocable divorce the order made under section 488 should staod 
;: vacated on account of cessation of the marital tie was not in question in the petition 
ds it has been directly raised in this proceeding. 
I may incidentally refer to a recent ruling of Kuppuswami Aiyar, J., in Abdul 
-` Khader v. Azeeza Bes®, where under identical circumstances the learned Judge held 
- that the wife will not be entitled to maintenance after the date when the factum 
of her having been divorced was duly communicated to her. He said: 


. - !! Whatever it be, there is the definite admission of P. W. 1 that she (the wife) came to know of 

' the thalaknama from the Sub-Inspector before she was examined, which was on 5th May, 1949. 

. So at rate from the date on which the Sub-Inspector informed her the divorce had come into 
met “Phe aie. will therefore not beenutled to maintenance at any rate after 5th May,-1949, as 
she came to know of the thalak before that date.” | 


. Y hold, therefore, in agreement with the view expressed by the Nagpur High Court 
^ jn the case cited above, which-is the view consistently obtaining jn all the Courts, 
- that in circumstances such as those which are assumed to exist in the present case 
the Magistrate is not only bound to refuse to enforce the order under section 490 
- of the Code of Criminal Procedure but is also empowered under section 489 of the 
Code of Criminal Procedure to alter the amount payable under it to nothing, 
that is to say, by a combined effect of both these provisions he is competent to set 
aside the order. The records in the case will be returned to the Magistrate with a 
'.copy of this order. 








B.V.V. ——— Reference answered. 
WP LLR. 5 Cal 558. - 6. I.LR. 59 Cal. 833. 
: = LLR. 9 EON Oe eee ae 48 MI . 183: ELR. 48 Mad. 
g. (1871 Bom fi. 95- 503- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) _ 
PRESENT :— MR. JusTICE CLARK. 
In the matter of The Indian Companies Act (VII of 1919) and Jn the matter of 
The Sri Krishna Jute Mills, Ltd., Elore. 
Mylavarapu Ramakrishna Rao, Secretary and Treasurer of the 
above Mills .. Applicant* 
s. 
Mothey Krishna Rao .. Respondent, 


Companies Act (VII of 1913), sections 9, 8a and 07 and Company Rules, rule Q—Application to ewjot 
a righi noi provided in the ei Maimiainahility—Inhereni jurisdiction Qf Company Cowri to ppp tons 
pany Court, if has exclusive jurisdiction in all such matters. 

The applicant, alleging himself to be the newly elected Secactary and Treaswer of a Company 
applied to the Company Judge of the High Court to direct the ex-secretary to deliver possession 
of the properties of the any to him and to restrain the ex-secretary by an injunction from 
proceeding with a suit in the District Munsiff’s Court, Ellore, challenging the validity of the election 
of the applicant. On an objection to the maintainability of such an spplication, 

Held, that there was no provision in the Ccmpanies Act conferring any special rights in a Secretary 
in regard to the possession of the property of the Ccm pany, ard as the Laban A aring of the 
Court could be invoked only to enforce ccrpliance of jal statutory cbligations, the application 


was not maintainable. British India Corgoration, Lid. v. Rebert Menzies, ! (19360) | I. L.R. All. 988, 
referred to 


Held farther, that there is no provision in the Companies Act which gives the Sampai 
exclusive jurisdiction in all Com matters, In fact many of the special remedies provid 
Act are equally enforceable in the other Courts by suits. 7 
British India Corperstion, Ltd. v. Robert Mencies, (1936) I.L.R. 58 All. 988, dissented from on this 
point, 
D. Narasaraju for Applicant. ; 
V. K. Thiruvenkatachari for P. V. Subramaniam for Respondent. 


The Court delivered the following 


MUT applicant claims to be tbe Secretary and Treasurer of Sri 
ishna Jute Mills, Ltd., Ellore. He is admittedly a shareholder in that Ccmpany, 
as also is the respondent. The respordent was admittedly the Secret and 
Treasurer of the Ccmpany until the 16th April, 1945. He claims still to Le the 
Secretary and Treasurer, but the applicant claims ihat he has a Letter right to those 
offices and that would appear to be the real substance of the dirpute between 
these two gentlemen. It 18 ccmmon grourd that the Secretary and Treasurer 
of this Ccmpany is also a director of the Ccmpany ex-cfficio. 


Court 
by the 


The applicant's grievance arises in the follewing circumstarces :— He claims 
that a requisition signed ky i10 sbareholders including Fimrelf for the oe 
of an extraordinary general meeting of the Ccmpany to consider certain proy csals 
was disregarded by the Directors of the Ccmpany. That requisition is stated 
to have been deposited in the cffice of the Ccmpany on the ci Tans ary, 1945; 
and, according to the applicant, it was the respondent as the Secretary and Treasurer 
of the Company, who was onsible for the decision to disregard that requisition. 
I understand that the pro which the requisitionists desired to have considered, 
were, inier alia, concerned with a change in incumbent of the post of Secretary 
and Treasurer. Also, I understand, that the proposals concerned a change in the 
personnel of the Board of Directors. 


As the de peas for an extraordinary general meeting to consider these 
proposals was disregarded, it is said that the requisitionists decided to hold the 
meeting on their own. The applicant claims that they gave sufficient notice to 
all the shareholders of the Company, and that the meeting duly took place on 
16th April, 1945. That meeting, it is said, had to be arranged outside the Company's 


premises on account of the alleged refusal of the respondent to permit the meeting 





^ Application No. 1146 of 1946. 7th August, 1946. 


76 THE MADRAS LAW JOURNAL REPORTS. : [1947 


to be held there. Itissaidthatthe respondent also refused to hand over the 
minute books, etc., of the Company for use at that meeting. 


According to the applicant, resolutions were passed at that meeting removing 
the B»ard of Directors and appointing a fresh Board and replacing the respondent 
as Secretary and Treasurer by the applicant. The applicant states that the copies 
of these resolutions were “ duly communicated” to the Assistant Registrar of the 
Joint Stock Companies, West Godavary—Kistna under section 82 of the Act. Itis 
said that before accepting these resolutions that official either on his own initiative, 
or after consultation with the Registrar of Joint Stock Companies held an enquiry 
and thereupon recorded the resolutions. I mention this factor as considerable 
reliance has been placed on behalf of the applicant on the acceptance of those 
resolutions by that Official. 


-Matters seem to have been at an impasse and before the meeting of 16th 
April, 1945, took place the respondent filed a suit in the Court of the District Munsiff, 
Eliore, ora d tion that the proposed meeting would be invalid and for an 
injunction restraining the applicant and the other requisitionists from holding it. 
An attempt was e to secure an interim injunction to prevent the holding of the 
meeting, but that failed. After the meeting had been held with the results, which 
I have referred to, the next step was the filing by the applicant of a complaint 
under section 282-A of the Act against the respondent in respect of the alleged wrong- 
ful withholding of the property of the Company, viz., the minute book, etc. An 
application in revision was filed in this Court to stay those p ings pending 
the disposal of the civil case in the District Munsiff’s Court and the hearing of tha 
application has, I understand, been postponed until the present application is 
din oa of. 


The applicant now pe for a direction to the respondent to hand over to him 
the records, account books, pass books, keys, etc., and for an injunction restraining 
the respondent from pr ing with his suit in the District Munsiff's Court, 
Ellore. The first objection by the respondent to this application is that this Court 
has no jurisdiction to hear it, and I have heard arguments on that-contention as a 
preliminary point. 

- _ The petition is described on the face of it as being filed under sections 3, 89, 
and 87 ot the Act and rule 9 of the Rules framed under the Act. .I invi the 
counsel for the applicant to state under which of these provisions he claimed there 
was a substantive right to file such a petition, but he frankly admitted that there 
is no specific provision in the Act, which enables such a petition to be filed. Section g 
is of course a jurisdiction section. Section 82 is the section dealing with the require- 
ments of registration of copies of special and extraordinary resolutions and section 87 
imposes a responsibility on the officers of the Company to keep at the registered 
office of the Company a register of the Directors, Managers, and aging Agents, 
etc. Rule 9, of course, is a procedural provision ing the form, which appli- 
cations under the Act are to take in this Court. It is clear that none of these pro- 
visions can be rlied on as justifying the hearing of the present application. Counsel 
-for the applicant meets this difficulty by relying on what he describes as the inherent 
jurisdiction of the Court to give effect to, or to enforce compliance with the pro- 
‘visions of the Act. I am by no means clear as to what specific provision of the Act 
he relies on as imposing the liabilities which he now claims io enforce. S. 89 
provides that a copy of every special and extraordinary resolution shall be filed 
with the Reristrar and that he shall record the same Taking the pleas in the 
anplication at their face value—as I must regard them for the purpose of hearing 
this demurrer—it appears tiat the Reristrar of the Joint Stock Companies has 
acceptel and filed tae copies of the resolutions. That being so, I cannot see that 
there is anything more required to be done on that account, certainly not at the 
instance of this applicant. It may be that the continuance in office f the res- 
pondent and his co-directors notwithstanding the decision of the Company at the 
requisitionists’ meeting would amount to a contravention of section 87, and if so 
the question is who would be entitled to move the Court to consider the regularity 


Y] RAMAKRISHNA RAO 7. KRISHNA RAO. 77 


or otherwise of tha position. Possibly the Company itself or a shareholder repre 
sen all the other sharcholders, or a majority of them cculd apply, but.] am very 
btul 


whether one shareholder could prop:rly. complain in respect of such a 
matter. ; . a @ 
For the purpose of disposing of this matter, however, I will assume that no 


objection can be taken to the application on the ground that it is the application 
of only one shareholder of the company. I will assume further that the applicant 
may be regarzed as being entitled to do whatever the com itself could do in the 
way of making such an application. It will of course be appreciated that. these 
are only assumptions and that I am not finding that he is so entitled. The only 
authority which the applicant relies on in support of his proposition that the Court 
in the exercise of the company jurisdiction has inherent jurisdiction to give effect to, 
or enforce compliance with all the provisions of the Act is British India Corporation, 
Lid. v. Robert Menzies!. The facts in that case were as follows — Mr, Menzies was 
a shareholder in the British India Corporation, Ltd., and was its Secretary and also 
Managing Director. Whilst he was away on leave, his services were dispensed 
with and on his return he applied to the com for a copy of the register of its 
members. That copy was not supplied and Mr. Menzies Bled an application to 
the Company Court, in that case the District Court of Cawnpore, pra that the 
Com may be ordered to supply him a copy of.the names and ad of the 

olders. ‘The District udge granted the petition and the matter came on 
revision before a bench of ad High Court. Sub-section (1) of sec- 
tion 36 of the Act gives a right to a sharehclder in a Company to i ct the 
register of the members. Sub-section (2) gives a right to him to require the Com- 


pany to supply a copy of the register, or any part cf it. Sub-section (9) provides 
a remedy in case the Company refuses to allow him to inspect the register, but 
the section is silent as to remedy for a failure to give a copy of the register. It 
was held in British India Corporation, Lid. v. Robert Menzis1, that the Court 
has inherent jurisdiction to pass orders to compel due observance of the Fa ety 
obligations of a Com , and, accordingly that the Company Gourt co pass 
an order compelli the Com to furnish a copy of the register of its members, 
Now the applicant states that his case is on all fours with this. He states that there 
is an obligation on the respondent to hand over the books, etc.; of the Company 
to him as he, the applicant, is now the S and Treasurer of the Company. 
Further more, he urges that the District Munsiff Court has no jurisdiction to hear 
and consider the matters in respect of which he complained, as they arc matters 
falling within the jurisdiction of the Company Court alone, 1.6., of this Court. In 
respect of this second of his argument he relies furth r on British India Cor- 
poration, Lid. v. Robert ies}, for in that case it was held that the District Court 
of Cawnpore had exclusive jurisdiction to determine the matter. - -< ` 


— Now. before Dritish India Corporation, Lid. v. Robert Menzies!, can be called in 
aid for the first part of his argument, it seems to me that he must establish that 
he has a right given to him under the Companies Act, the protection of Which is 
not expressly provided for therein. Now, I ‘it difficult to follow the applicant 
in this part of his case. As I have already observed, he says that he bas been 
validly appointed as Secre and Treasurer and that the respondent has been 
removed kom those offices and, eros D. that he is entitled to have the property 
of the Company banded over to him. his appointment is valid, this, of course, 
follows. But I am unable to appreciate how it is said that this follows by reason of 
some provision of the Act. In other words, I am unable to appreciate how the 
applicant can be regarded as Having in that respect some special right given to him 
by the Act. It seems to me that his position is simply that of a person, who alleges 
that he has been wrongfully deprived of his office, or of some property, or that he 
has been kept out of property wrongfully. In none of these cases is he complaining 





1. (1996) LL.R. 58 AIL 988. | 
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of an infringement of a right given to him by the Companies Act and it seems 
clear that he has a remedy, viz, by suit. That being so, gens sec no justification 
for the contention that a remedy must necessarily Ee given under the Companies 
E In British India Corporation, Lid. v. Robert Menzies!, it was observed as 
ollows : 


“It is distinctly provided by section s that the Courts specified in that section have jurisdiction 
under the Companies Act. A reference to the Act shows that there are various statutory obligations 
cast upon companies b the Act and that with respect to most of those obligations penalties have 
been provided for by the Act. There is, however, in many cases no specific provision in the Act 
as rogards the authority of the Court to enforce compliance with the provisions that define and 
regulate those obligations. Nevertheless it seems to us that the Courts referred to in section g of 
the Act have inherent jurisdiction to compel due observance of the mandatory provisions of the 
Act. As has been pointed out by the learned District Judge, it is a fundamental principle of legal 
that an den that Where the law roquires something to be done there must be in existence a Court 
that can directly order it to be done. It is well un erstood in all systems of civilised jurisprudence 
that where there is a right there is a remedy." . 


However apt these observations may be in respect of the right of a Court to enforce 
a particular statutory obligation, in cases where the Act imposing that obligation 
makes no reference to the method of enforcement, I cannot accept that they have 
any application in a case like the present, where, as I have already indicated, I am 
satisfied that the right, if any, of the applicant is one in respect of which he could, 
if he were so minded, seek relief in the ordinary Ccurts. 


Further, I cannot accept the second part of the applicant's contention, vig., 
that this Court as the Company Court is the only Court having jurisdiction to 
enquire into these matters and with the test respect to the learned Judges who 
decided British India Corporation, Lid. v. Maenztes!, I am unable to agree with 
their decision so far as it supports that contention. There is, in my view, no 
provision in the Indian Companies Act which gives the Company Court (1.¢., the 
Court having jurisdiction under the Act) exclusive jurisdiction in all Com 
matters. The law reports both in India and in Eng are full of cases, whi 
refute any such contention. I have been referred to a large number of those cases 
by counsel for the respondent, but I think it will be sufficient if I observe that there 
are undoubtedly many such cases. It is, I think, unnecessary to give the references 
in detail. There is also a considerable body of authority for the proposition that 
many of the ja remedies provided by the Act are y calor abie in the 
other Courts by suits. This being so, it is in my view impossible to regard the 
Company Court as having exclusive jurisdiction in all matters pertaining to Com- 
panies. In the present case, as I have arius Ain. the zpplicant may have a 
as ight of action against some person, the Company, the respondent, or whoever 

c may select, in respect of his deprivation of the office of Secretary and Treasurer. 
He may have a right of action for the return to him of the properties of the company. 
It would be improper for me to ress any view as to the form of action, which 
may be pa to him. He must take such action as he may be advised. “ AL I say 
in this judgment is that I am satisfied that there is no remedy provided for his case 
under the special provisions of th: law contained in the Indian Companies Act. 
My decision is merely that this Court, the Company Court has no jurisdiction to 
accept his application in its present form. Accordingly, the application is di: missed 
with costs and the interim order of 25th April, 1946, will be dissolved. 


V.S. | - Application dismissed. 


[A r 


1. (1986) L.I.R. 58 All. 988 at ggg. 
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`. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mnm. Justice Yanya ALI. ? wu 
Yella Papayya ; .. Appellant® _ 
D. E 
Yella Suryanarayana (minor) by mother and next friend Ammanna .. Respondent. 
Civil Procedure Cods (V , Section Question of lamw—l, from proved facts—P ar ttiton 
among members o pcd d E ping Ag sa kg Aah inding df lokest Couri—Interfererct 


1R 


office, It was that taxes were paid separately by each branch in ct of e oca 


in the respective villages and one did not pay taxes for lands in the other's village. ‘There was, 
further, te cultivation of the pro and separate enjoyment. Water applications were made 
by the d tin his own name ers were imued to him, Similarly, land encroachment 


ides cdi the cumulative effect of the documents and the evidence was that the parties had 
become divided and that the property in the hands of the defendant was his separate property and 
not joint family property in which the plaintiff who belonged to the other branch could claim a share, 
When the question of drawing a | inference from an appraisement of the facts arises the 
case involves a question of law on which the High Court in second appeal can finally decide. 
Appeal against the decree of the Court of the Subordinate Judge of Amalapuram, 
dated 19th September, 1944; and passed in A. S. No. 26 of Scu Mp cir against 
the decree of the Court of the District Munsiff, Razole, in O. S. No. 267 of 1941. 


V. Viyyanna for Appellant. 
V. Parthasarathi for Respondent. 


The Court delivered the following - 


UDGMENT.—The facts leading to this second appeal are these: Venkanna 
and Pattayya were two brothers who were at one time joint. They seem to have 
settled down in different villages, Venkanna in Madicharle and Pattayya 
in Mattapparru and they were each of them Sy Ma uiid Po 
service inam lands and rendering service pertaining to that office. Pattayya died 
about 1920 and Venkanna who survived him died about 1994. In spite of Pattayya’s 
death and Venkanna becoming the head. of the family, it would appear that there 
was no disturbance of any kind in the occupation and enjoyment of the property 
belonging to Pattayya by his widow and son, at Mattarparru. The plaintiff is 
Venkanna's son and the defendant is Pattayya's son. The present suit was filed 
by the plaintiff's next friend on 29th November, 1941, ice arm the family 
continues to remain joint and that both the Mattapparru and icharlapalam’ 
properties should be partitioned in equal shares between tbe plaintiff and the 
defendant. 

The defendant contested the suit averring that there had been a partition 40 
years ago and that each branch had lived separately in different villages enjoying 
their separate properties and performing potter’s service each in his own right. 
The learned District Munsiff accepted the defendant’s contention and dismissed 
the plaintiff’s suit. The lower appellate Court however on appeal reversed that 
decree and holding that the family still remained joint, granted a preliminary decree 
for partition. The defendant has appealed against that decree of the Subordinate 
Judge. 

A considerable amount of documentary evidence was put in on kehalf of the 
appellant. There is, to start with the fact that the defendant’s family lived in 
Mattapparru even during Pattayya’s lifetime, that Pattayya died in Mattapparru 
and his death the plaintiff's father did not assert his right as the kariha of the 
family and assume management in respect of the Mattapparru property. Then 


* 8. À. No. 604 of 1945. 26th March, 1946. 
II 
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there is the fact that taxes were paid separately by each branch in respect of the 
properties in the respective villages. One did not pay taxes for the lands in the 
other's village. There was, further, separate cultivation ofthe property and separate 
enjoyment. Water applications were made by the defendant in his own name to 
the authorities and dies were issued to him. Land encroachment notices were 
served upon the defendant in his own name. ‘The defendant dealt with the pro- 
ies as belonging to him individually by mortgaging it on several occasions. 
D-3 was a mortgage of that kind dated 22nd September, 1995. Ex. D-4 is 
another mortgage, dated grd July, 1937, and Ex. D-6 is an usufructuary mortgage 
executed by the defendant. The learned District Munsiff took into account all 
these factors and in a short, but neat, judgment discussed them and came to the 
conclusion that although there was no deed of partition to evidence the actual 
ition between the parties, the evidence relating to separate enjoyment estab- 
ed beyond doubt that there was partition between the plaintiff's father and the 
defendant's father and that the uiae were subsequently enjoyed by the plaintiff 
and the defendant separately in their own individual rights. ‘The learned Sub- 
ordinate Judge approached the question altogether from an erroneous point of 
view. He took up each document separately and found with regard to each of 
them that it was not conclusive in nature. This scrutiny was on the basis that 
each of those documents was genuine. In the end however he made a surprising 
statement to the effect that the defendant had been cooking up the documents 
from 1934 thereby casting a doubt on the genuineness of the entire series of docu- 
ments beginning oni Exs. D-2 to D-11 including most of the tax receipts comprised’ 
in Ex. D-: series, "This was nobody's case. Even the plaintiff did not and could 
not ibly have questiored the genuineness or authenticity of these documents 
which are all either public or registered documents in the nature of tax receipts, 
notices under the Madras Survey and Boundaries Act, registered mortgage deeds 
and sra. d the Executive Engineer. In dealing with the oral evidence the 
learned Subordinate Judge while at one place completely discrediting the testimony 
of D. W. 2 who merely stated that he cultivated some land under the defendant, 
ultimately agreed that it was quite possible that D. W. 2 had cultivated the land. 
Mr. Vi the learned advocate for the appellant, has rightly stressed that the 
learned Subordinate Judge was wrong in not taking all Cedo e evidence 
and the several factors, established barch? in their combined effect into account 
and his way of dealing with th: case by examining each document or each circum- 
stance separately and holding that it was not conclusive was not correct. I agree 
with that contention. As stated by the Privy Council in Parbati v. Naunilal Singh}, 
the cumulative effect of all the documents should be taken into account in ascer- 
taining whether in such circumstances a. partition had actually been effected. 
‘Their Lordships said : 


“It is unnecessary to examine all the other documents in the case, Few, if any, af them are 
inconsistent with the defendant's case ; many of them are quite inconsistert with that of the plaintiff. 
The High Court examined them in great detail. They dealt with them, however, in in their 

I opinion, was an erroneous method. They apparently only considered w each 
document was by itself sufficient to rebut the prima facie presumption that, as the plaintiff's family 
were admittedly a joint Hindu family before 1861, it continued to be joint, and omitted to take into 
account the cumulative offect of all documents. 


These remarks are quite apposite to the facts and circumstances of the present 
case. I have no doubt whatever that for failure of a correct approach, the aad 
Subordinate Judge has arrived at a conclusion which is not warranted by the evi- 
dence and the circumstances established in the case. Ifall the various facts adverted 
to above are taken into account tn c«mxlo the only possible inference is that even 
during the lifetime of Venkanna and Patta there was a partition between them 
et subsequently each branch settled down in different villages and attended 
to the performance of potter'* service in their own right and enjoyed the property, 
belonging to them separately. In these circumstances the learned District Munsi 


I, (1909) LL.R. 31 All. 412. 
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was right in drawing the inference that a partition. had taken place and that the 
propertyi n Mattapparru which was in the possession of the defendant was his own 
scparat: pr oni and was not in the nature of joint family property in which the 
plaintiff could claim a share. ; 


Learned advocate for the respondent contends that the finding of the learned 
Subordinate Judge is in the nature of a finding of fact and that in second appeal 
the same should not be disturbed, and he relies on Sacretary of State for India v. [sn 
war m Droasthanam!. All that that case laid down, relying. on Wali Muhammad v. 
Muhammad Baksh*, was that where the question to be decided is one of fact it does 
not involve an issue of law merely because documents which were not instruments of 
title or otherwise the direct foundations of rights, but were really historical materials 
have to be construed for the purpose of deciding the question. There is no such 
instrument in this case which is in the nature of merely a historical material or 
document n which no title is founded. On the other hand there are clear 
dicta of the Privy Council in other cases holding that where the inference is a legal 
inference arising from facts, the proper effect thereof is a question of law. In 

“Dhanna Mal v. Moti Sagar*, their Lordships stated : | 
“Now their Lordships would be the last to seck to abridge the effect of sections 100 and 101 
of the Code of Civil Procedure or weaken the strict rule that on second appeal the te Court 
u bound by the findings of fact of the Court below. They are well aware, moreover, questions 
of law and of fact are often difficult to disentangle. It is clear, however, that the proper effect of 


& proved fact is a question of law, and the n whether a tenancy is permanent or precarious 
ecems to them, in a case like the present, to a legal inference from facts and act Iel A question 
of fact.” ` 


It is well settled that when in the appraisement of facts and in the process of drawing 
an inference therefrom a legal principle has been or is to be lied, there is a 
question of law involved. As stated by the Privy Council as early as the decision 
in Ramgopal v. Shamskhaton*, the facts found need not be questioned but it is the 
10 indness of the conclusions from them that is in question and that is a matter of 
The ap is th-refore allowed with costs here and in the lower appellate 
'Court and the judgment and decree of the lower ap te Court are reversed and’ 
the judgment and decree of the District Munsiff of Razole are restored. 
(Leave refused). l 7 
B.V.V. a ... - ` Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mp, JUSTIOR KUPPUSWAMI ÁYYAR, 
Moturu Nagaraju » ; .. Appellant* 
2 - 


a e remand R all Meh bal ai aa a E aaa 
mads zraie msinisenance—A ppea!l— During at settlement together Parties 
ved inf te lins tegether—A pbellate Court raus gh ier cr Pa the ovidence— 
Perle Tanah orah “ENI IGUH weights A pos eA ad to tha cours op a Joris 

A sult for separate maintenance by a wife against her husband was dismissed by the first Court 


on the that the plaintiff hed not made out a case for separate maintenance. the 
Court District Judge gave some time on the request of tho parties to find out whether they could 
livo amicably some time they reported that they could not live together and the District 


Judge gavo a decree for maintenance at a particuler rate without considering whether the plaintiff 
was ontitled to separato maintenance. In second appeal, . | 
Held, that the Judge was not entitled to decree the suit without first deciding whether the plaintiff 
made out a case for separato maintenance. : 





I. (1934) 66 MLL.J. 95: L.R. 61 LA. . (1927) 52 MLL.J. €63: LR. 54 I.A. 178; 
163 : i? 57 Mad. za (BO, ; LER. 8 Lah. 5793 (P.C.). 

2. (1929) 59 tee ng: LR. 57 LA. 86: 4. (1892) L.R. 19 I.A. 228 : I.L.R. 20 Cal. 
I.L.R. 11 199 (P.Q). 93 (P.C.). 
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Held further, that the fact that the parties tried to live together during appeal which was only a» 
attempt at settlement ““ without prejudice " did not put an end to the suit, It would be improper 
MD party to take edvantege Ci any sudi tendly Obr and contend that the suit had come to an 
end that the cause of action, if any, had disappeared by reason of such living together, 

Veakataramaraju v. Rajagopalaajw, (1943) 2 M.L.J. 641, distinguished. 

d spe against the decree of the District Court, Vi atam, in A. S. No. 
166 o 19445 preferred against the decree of the Court of the District Munsiff,. 
Y illi, in O. 5. No. 238 of 1941. 

E. Venkatesam for Appellant. 

D. V. Reddi Pantulu for Respondent. 

The Court delivered the following 


JUDGMENT.—l'he defendant is the appellant. The appeal arises out of a suit 
filed by the wife for recovery of separate maintenance due to her from her husband. 
Her case was that there was neglect and ill-treatment. The first Court found that 
the plaintiff had not made out a case for separate maintenance and dismissed the 
suit. When the matter came up before the appellate Court, it was by 
both the parties that they would try to settle between themselves and that some 
time might be given to see if it would be possible for them to live together happily. 
Some time was given and after that, they reported that they could not live together 
with the result that the learned District Judge gave a decree for maintenance at 
Rs. 15 a month. He has not considered the question whether the plaintiff is entitled’ 
toa te maintenance. The case in the first Court has been disposed of on the 
ground that the plaintiff has not made out a case for separate maintenance and it is. 
on that ground that the suit was dismissed. Without considering the evidence 
on that point and without coming to a conclusion whether the plaintiff was entitled: 
to separate maintenance, the learned District Judge proceeded to ascertain what 
the assets of the family were and on that basis he gave a decree for maintenance. 
He was certainly not entitled to do so. He must first decide whether the plaintiff 
has made out a case for separate maintenance and then ascertain what the income 
will be and on the basis of that income, arrive at a as regards the rate of that 
maintenance, taking into consideration the other liabilities and burden on the 
husband in respect of the other members of the family. 


It is now urged before me for the appellant that since the parties have gone 
and lived together for some time, the suit cannot be decreed as a fresh cause of 
action had not arisen. I do nct think I can accept it. It is only an attempt fcr 
settlement without prejudice. With the ission of the Court both the parties 
went and. lived for some time to see if the dispute between them could be settled, 
on the distinct understanding that the parties would be able to proceed with the 
appeal in case they were not able to have a success with the experiment which 
they wanted to try.” It will be improper to a party to take advantage of this friendly 
offer and say that the suit has come to an end and that the cause of action, if any, 
has disappeared by reason of their living together subsequently. Further, my: 
attention was drawn to a ruling in Venkataramaraju v. Ratagopalaraju1, where it 
was held that the previous cause of action was wiped óut as the husband and 
wife had resumed cohabitation. But we have no such evidence on ‘that point. 
In these circumstances 1 do not think it will-be open to the lower Court to come 
to any conclusion against the plaintiff on the ground that there was an attempt 
for settlement and the parties with the permission of the Court lived for some time. 
and both of them have reported that it was not possible for them to live together. 
In these circumstances the decree of the lower appellate Court is set aside and the- 
appeal is remanded to the lower appellate Court to be disposed of on all the points 
raised in the appeal in the light of the observations made above. 

The costs of this second ap shall abide and follow the final result of the 
appeal in the lower apnellate Court. The court-fee paid on the memorandum 
of the second appeal shall te refunded. : 


K.C. ————À Appeal allowed and c’se remanded.. 


I. (1949) a M.L.J. 641. 
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[FULL BENOE] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESINT :—SIR ALFRED Henry LioxEL LzaACH, Chief Judice, Mr. JUSTILE 
LAKSHMANA RAO AND Ma. Justice KurPUSwAMI AYYAR 


Swaminatha Odayar and others ..  Appellanis* 


D. 

Asan Muhammad Rowther and another .. Respondents. 

"ibm ene infor fln pile uidet inn akar, dct derer ag pait ba an estate within 
he meaning of the Estates Land Act and granting of consequential wi 

The Civil Court has the right to inguire into the question of title to land forming GENENG 
within the meaning of the Madras Estates Land Act and to give consequential reliet, provided that 
the relief is not in respect of which the Revenue Court has exclusive jurisdiction. Where the Court 
is concerned with a question whether the suit falls within section 189 (3) of the Madras Estates Land 
Act, it is not a suit which is triable by a Revenue Court. 


Where the plaintiffs say that the defendant has no title whatever to the lands in suit, that they 
are in lawful possession, that they are entitled to a declaration that they are entitled to continue 
in possession of the lands, having obtained rights of permanent occupancy as the result of the 

of the Madras Estates Land Amendment) Act, 1986, and that therefore they are 


enti to an in Tp taped: te e defendant from interfering with their possession, the con- 
sequential relief prayed for cannot be granted by the Revenue Court. The Court which has 


jurisdiction to try such a suitisthe Civil Court and all the questions raised in the suit can be 
tried by the Civil Court. 

Appeal against the order of the District Court of West Tanjore at Tanjore, 
dated 13th August, 1949, and made in A. 5. No. 1 of 1941 (O. S. No. 19 of 1989, 
Sub-Court, Kumbakonam). 


K. Srinivasan for Appellants. 
A. V. Viswanatha Sastri and R. Swaminatha Ayyar for Respondents. 
The Judgment of the Court was delivered Ly 


The Chef Fustice—The question in this appeal is whether the Civil Court 
or the Revenue Court has jurisdiction to decide the questions raised in the plaint. 

The M aha in suit UE formed part of the Tanjore Palace Estate. 
In O uit No. 3 of 1919 of District Court of West Tanjore the lands 
with o properties were allotted to one Vasudeva Sahib, a member of the family. 
The suit took the form of an interpleader action, but it was in effect a suit for 
partition. There was an appeal to this Court from the decree of the trial Court. 
The judgment of this Court was delivered on the 24th January, 1924. It was 
to the effect that Vasudeva Sahib had received more than his proper share in the 

‘estate. Consequently the Court modified the decree of the District Court. Resti- 
tution proceedings followed and résulted in the sale of the properties in suit to 
the first defendant on the 23rd December, 1938. 

It is the plaintiffs’ case that the properties with which the present action is 
concerned were leased to them or their predecessors in title by Vasudeva Sahib 
in 1925. They comprise 429'41 acres and according to the plaintiffs form 
part of an inam village. Tais allegation is denied by the defendants. n the 
12th March, 1928, Vasudeva Sahib sold the lands to one RM. P. R. M. M. Subra- 
maniam Chettiar, plaintiffs 2 to 5 and the predecessors in title of plaintiffs 1 and 9^ 
attorned to Subramaniam Chettiar, who on the grd June, 1929, granted them a 
lease for three years. On the 29th August, 1932, he renewed the lease for seven 
years. 

In insolvency proceedings instituted in the Court of the Subordinate Judge 
Sa e in 1930, Vasudeva Sahib was adjudicated insolvent. On the 25th 

Jenni 37, the Insolvency Court, on the application filed by the Official Receiver 

e sale to Subramaniam Chettiar on the ground that it constituted a 

fraud on the creditors, The decision was confirmed by this Court on the 27th 
November, 1940. While the appeal was pending the plaintiffs filed a suit in the 


* A. A. O. No. 800 of 1943. E 26th November, 1946. 
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Revenue Court Ses ciet] Suit No. 47 of 1938) for an order directing Subramaniam 
Chettiar to er them a patia. This suit proceeded ex paris and resulted in a 
decree being passed in the plaintiffs’ favour on the 24th September, 1998. 


On his purchase of begat wid urbane in suit the first defendant sought to gai 
lon, but he was resisted by the plaintiffs who on the 2nd August, 1939, Filed 
in the Court of the Subordinate Judge of Kumbakonam the present suit. 
asked for a declaration that they are entitled to continue in ion of the lands, 
having obtained rights of permanent occupancy as the ee Fara passing of the 
Madras Estates Land (Third Amendment) Act, 1936. They prayed for conse- 
quential relief in the form of a permanent injunction restraining the first defendant 
from interfering with their possession and enjoyment of the ies. The first 
defendant pleaded inter alia that the Civil Court had no asih aa in the matter. 
The Subordinate Ju accepted this plea. He then went into the merits of the 
case and here also found against the plaintiffs, Accordingly he dismissed the 
suit with costs. 


The plaintiffs appealed to the District Judge of West Tanjore. The District 
Judge agreed with the Subordinate Judge that the Civil Court no jurisdiction, 
but he refrained from entering into a discussion of the merits. He directed the 
plaint to be returned for presentation to the proper Court. The appeal is from 
this order ofthe District Judge. In the first instance it came before Chandrasel hara 
Aiyar, J.,who referred it to a Bench for decision as he considered that the judgments 
of this Court in Appa Rao v. Gurraju! and Raja Rajeswara Sethupathi v. Muthudayan® 
had bearing on the question of jurisdiction and were in conflict. On the 2oth 
November, 1946, the appeal came for hearing before a Division Bench con- 
sisting of Patanjali Sastri and Bell, JJ., who referred it to a Full Bench. 


In our opinion it is quite unnecessary for this Court to consider the conflict 
between Appa Rao v. Gurraju* and Raja Rajeswara Sethupathi v. Muthudayan*, because 
the conflict is not on the question whether a s it of this nature will lie in the Civil 
Co: rt. The conflict is merely with regard to the effect cf a decision of a Revenue 
Court on a suit filed subsequently in a Civil Court. What the Court is here con- 
cerned with is whether the suit is one which falls within section 189 (3) of the 
Madras Estates Land Act. A of the schedule to the Act makes it clear 
that it is not a suit which is triable by a Revenue Court. The Civil Court has. 
the right to inquire into the T of title to land forming part of an estate within 
the meaning of the Estates d Act and to give consequential relief, provided 
that the relief is not in respect of which the Revenue Court has exclusive jurisdiction, 


Our attention has been drawn to the following observations in the judgment 
delivered by Phillips, J., in Raja Rajeswara Selhupathi v. Muthudayan* : l 


“ Tf the land is ryoti land, the ryot is bound to t patta and execute a muchilika. Iftherefore 
he brought a sit in a Civil Court for a declaration of his right of occupancy, he would be entitled 
to further relief of the grant of patta, If he asks for this relief he would have to be referred 
to a Revenue Court and if he failed to ask for such relief, the Court would not grant a bare decla- 
ration. This difficulty has been met by the Legislature by enacting that the Revenue Court shall 
determine the right of a party to the grant of patte in 2 suit under section 55 or 56, and consequently 
that question must be deemed to be one exclusively within the jurisdiction of the Revenue Court." 

We can sec no objection to the statement where the consequential relief sought 
is the t of patta. ‘That is not the conseq ential r lief zs' ed for here. The 
laintifis say that the first defendant has no title whatever to the land, that they are 
1n lawful ion and that therefore they are entitled to an injun-tion restraining 
the first defendant from interfering with th ir possession. Consequential relier 
of this nat re cannot be granted by the R. venue Court. The Court which has 
juris iction is the Civil Court, and all the questions raised in the pleadings can 
b* tried by the Civil Court. It will of course be open to the first defendant to 
contend that the decision in Summary Suit No. 47 of 1938 is not binding on him. . 





1. (1980) 39 M.L.J. 476: LL.R. 43 Mad. 859. 2. (1928) 55 M.L.J. 979 : LL-R. 52 Mad. g3£. 


I] »  BALAYYA J. PARVATEESWARARAO. 85 


It follows that in our opinion the District Jucge shovld have inquired into 
and decided the case on the merits and not directed the | laint to be returned for 
presentation to the Revenue Court. The ay peal is allowed and the case is remanded 
to the District judge for a decision on the merits. 


The party ultimately successful will be entitled, to the costsrof this appeal. 
V.S, ——— . “Appeal allowoed and case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mn. Justice{ Honwr.L AND Mn. Jus roe KUPPUSWAMI AYYAR. 
Padarty Balayya / .. Appellant* 


v 


Darapureddi Parvateeswararao and others  - ^ Leespordents. 


Hindu Lara— Deres on promissory note aiher and sons and joint family property in their hands— 
Execution against shares of sons—Lt : D aa ather as insolvent and comment 
—If can be excluded for purposes of execution of the decres as against the sons, 
When sons arejained with the Hindu father in a suit on a promissory note and a docreo is obtained 
against the father and the sons as well as the joint family property in their hands, the claim 
sons must be deemed to have been put in suit and merged in the decree and the only mode of 
: : bl 


: Tum : 
RD anah pe oe iv caruputing the Gerad Eka aaa or beue rte doce Coe: 
sons. 
; | Goundan v. Lakshmi Acki, (1949) 1 M.L.J. 285; Krishna v. 1 (1940) I MLJ. 
: Mad. 815 and decision in O. M. A. No. 634 cf 1941, disti ngg SE enkaterang 
XH v. China Sithemme, | 1941) I Mea followed. SALSE j 
Appeal against the order of ths District Court, West Gc davari, dated 15th 
August, 1945, in E. P. No. 48 of 1944, in O, S. No. €1 of 1932. 
V. Suryanarayana for Appellant. 
A. Bhtmasankcram fcr Respondents. 
The Judgment of the Court was' delivered by 
Kuppuswami Ayyar, 7.—The plaintiff decree-holder is the appellant, and the 
cs Ne c EU ME 
defendants 2 to 6 in O. S. No. 61 of 1c82, on the file of the District Court, Ellore. 


The suit was filed, not only zgainst the father, the first defendant, but also against 
his sons in t of money due on.a promissorv note. A decree was passed not 
only agai c father but against the sons defendants 2 to 4 also as inst the 


joint family property in their hands. The decree was passed on the 28th August, 
1993. The Vi n ais was filed against defendants 2 to 4 only and i 

defendants 5 and 6 who were born subsequent to the decree in the suit and who 
were added in their individual capacity in the execution proceedings. The first 
execution petition, E. P. No. 24 of 1934, was filed against the father and sons on 
the 6th Jan » 1934, and it was struck off on the 1st March, 1936, for want of 
bidders. On the 15th December, 1934, the first defendant was adjudged insolvent 
in I. P. No. 25 of 1994 on the file of the District Court, West Go: avari, On the 
I5th September, 1942, the adjudication was annulled and tke reverted 
to the insolvent. He died on the 26th January, 1941. E. P. No. Wi of 1944 was 
filed on the 22nd April, 1944, for attachment and sale of the 4/5th share of the 
‘oint family property belonging to the sons only, because they already filed 
the suit O. S. No. 701 of 1941 for partition and obtained a decree in respect of the 
4/5th share of the joint family properties on 20th April, 1943. 


<=, 


v A, A. O. No. 620 of I945. M i 29th November, 1946. 


"n 
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It was contended that the execution petition, E. P. No. 48 of 1944, was barred 
inasmuch as it was filed more than three years after the date of the final order passed 
on the previous application, E. P. No. 24 of 1934. It was argued for the decree- 
holder that the period from the date of the adjudication of the first defendant, 
the father, to the date of annulment should be deducted and if it was deducted, the 
petiti n would be in time. What was sought to be attached was the property 
in the hands of the sons and not of the father. and as it was the father who was 
declared insolvent and not the sons, the period could not be excluded. In law, 
the interest of the sons in the joint family pro ies does not vest in the Official 
Receiver on the adjudication of a joint Hindu father. Consequently it is. only 
as against the interest of the father in th: joint family properties that execution 
cannot proceed. Since the pendency of the insolvency proceeding would not be & 
bar to the execution of the decree as against the sons and their interest in the family 

rop:rties, it was contended that this period could not be excluded. The learned 
Subardibale Judge dp with this contention dismissed the execution petition 
as barred by timé. e decree-holder has hence filed this appeal. 

It is contented relying on the decision of this Court in C. M. A. No. 634 of 
1941 that as the decree was alive against th ` father, it could be executed as against 
the sons ; but then, that was a case in which the decree was sought to be executed 
as against the sons on the death of the father as his legal representatives. Iu this 
case, it is not as legal representatives of the father, the insolvent, that the decree 
was sought to be'ex against the sons, i whom there was a decree passed 
on that date. So this decision cannot apply to the facts of the case. Reliance 
was also placed on the decision in Awppuswarm Goundan v. Lakshmi Achi+, but this was 
not a case in which the question of limitation to the execution of the decree was 
considered. In that case the decree was obtained as against the father and son 
on a promissory note executel long before adjudication. Learned counsel for the 
appellant also relied on the cise in Krishna v. Somi*. All that was held was that 

ere a decree had been obtained against the father in a suit in which the sons 
were also impleaded and the claim as against the sons was not pressed, the decree 
could be executed as against the sons on the ground that the decree-holder was 
entitled to enforce the pious obligation of the sons in respect of the decree. None 
of the cases cited have any application to the facts of the present case, 


The question was considered in Venkataranga Reddi v. 'Chinma Sithamma? by 
a Bench of this Court in which they held : 
- - “Bat when the son is joined in the suit and a decree is obtained bin his interest also, tho 
claim against him based upon his obligation must necessarily be deemed to have been put in suit 
in the decree, and the only mode of enforcing such claim is, as it seems to us, by executing 
the decree against him." - 


We respectfully agree with these observations. 


~ 


In the present case, the decree that was sought to be executed was the decree 
ainst the sons, and it was executable even during the period that the father was 
‘adjudged insolvent. The learned District Judge was therefore justified in finding 
that the petiti-n was barred by limitation and that the period during which the 
“ insolvency against the father was pending could not be excluded in computing the 
period of limitation for the execution petition. 


The appeal accordingly fails and is dismissed with costs. | 
V.P.S. Appeal dismissed. 


- 





I. ^(1949) I MI L . 285. MEN 815. - - 
a. er 1 M.L.J. 363 : I.L.R. 1940 Mad. g. (1941) 1 M.L.J. 270. 
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IN THE HIGH, COURT OF JUDICATURE AT MADRAS. 
PRESENT EVEN Jurras CHANDRASEKHARA eres 
Sri Rajah Ravu Venkata Mahipathi Suryarao ] Bahadur Garu of 


^ of Pithapuram A ppellant* 
D 
Mattapalli Chalamayya and ees .. Respondents. 
-` Civil Procedur Code (V sections and 151—Imoking Hila par en 
b regided — ; | UD zit abi n tiet )» Article 1 I 


—Order of appellate Couri determining nature of decree—Siariing point of limitation fer tom for refund 
of money wreaely baid. 

In execution of a decree by the respondent herein certain sale proceeds were rali asd 
distributed among the respondent and the two i dela, Ohe ot sis appellants dot Mi 
docree-holders in two other suits against the same t-debtor of the 


Council that he was entitled to a decree only having a vendor's lien and that he had no ri 
if wa aap i ind ce har eh judgment-debtor. Measwhlle s suit fled by the raperi ai 
clauming a over the proceeds was dismissed with a declaration that the above said 
appellant was not entitled to any rateable distribution, An application by the respondent to 
direct Mat appellant Io rund (bg eee ne ee ee eee ee nee trial Court under its in- 
herent powers under section 151, Civil 
Held, on that appellant that (i) while the existence of a remedy by suit be & 
Me the Cant wes the cut Jucibdi- dao Winwuked to ae) di 1E WITRO cO a 
on aad ihat DA sinaba M OPARTE ITS jaba Jambi aa pat a in depriving a Court of its inherent 
Pipa yan uda naa Be ap orders revoking, where the ends of justice so , its own 
orders based on fnna ie ee Daya DOEA pami TO De DAK EN (i ga ed 
may not be maintai against such an order, eae on, there was no reason 
to interfere as the order holding that tho a was entiti only to a charge decree confers upan 


the respondent theright to applyfora re of the amount paid, and as the p 

article of the Limitation Act applicable is Article 181, the E ir M M within 

three years from the date ofthe order, were within time in seeking refund 

(Li) the other appellant could file a separate plication for rateable distribution ^ ur uh the 

ee HEIN re ered would onure for his, benefit might be considered in 
application, 


` Ap Ga Ia paing he ades Cle GE vol the aine udge, Coconada, 
dated 29th Deseo 1944, in E. A. No. 680 of 1938, in O. S. No. 92 of 1920. 


CR fach Nan ae C. Venkatasubba Rao for Appellant in A. A. O. No. 395 
of p and Respondent in A. A. O. No. 396 of 1945, 


5 P. Somasundaram, P. DROGAS A. Sundaram Apar and Srimati G. Durgabai 
for Respondents i in both. 


The Court delivered the following 


UDGME iT.—These two connected a ppeals arise out e out of an order made by 
the Subordinate Judge of Coconada on ag application by the decree-holders in 
O. S. No. 26 of 1928 on the file of the Court of the District Munsiff of Cocanada 
or the refund of a sum of Rs. 1,466-6-0 which the Maharajah of Pithapuram obtained 
in rateabl: distribution of the assets of the Zamindar : f Polavaram whom 
three decrees had been obtained (1) by the Mullapudi le in O. 5. No. 9a of 
1920, Sub-Court, Coconada, (2) b E ape Lp in Q. S. No. 26 of 1928 
on the file of the District (Cm ui c E 
of Pithapuram in O. S. No. 4 of 1924 on the file of the Agency Bhadrachalam. 
In execution of the decree in O. S. No. 26 of 1928 certain sale proceeds were r-alised 
and they were transferred to the Sub-Court, Coconada, which distributed those 
erg to the three decrec-holders mentioned above. The Maharajah of Pitha- 

,466-6-o in this. distribution on the footing that his decree was a 
Eo Pun uis en iur te One Cat we ell La the ics ae OR 
hela but on appeal to the Privy Council it was held by its judgment dated 28th 


z I*A. A. Os Nos. 395 and 396 of 1945. I -ath August, 1945. 
Ig 3 ores mode UE T A^ dg = — 
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April, 1936, that he was entitled only to a charge decree having a vendor's lien and 
that he nori ht to proceed against the general assets of the judgment-debtcr. 


As socn as th-re was an order of rateable distribution in favcur cf the Maharajah 
of Pithapuram, the Mattapelli people filed O. S. No. 4£7 of 1933 making him and 
the pudi pe ple defen ants and ashing for a declaration that had a 
first charge over the prcceeds and that neither the Maharajah of Pithapuram ncr 
ies Mesi ole had any right in the sale . An irjunction was 

og a ‘This suit was dismissed by Court on the ground that 
the plaints (Mattapalli peop had no first charge over the proceeds. On 
a which was decided on 6th Jan . 1938, the decree was confirmed but a 
declaration was embodied in it to the effect that the Maharajah of Pitha 
was not entitl d to any share of rateable distribution, as it had Leen held by the 
Privy Council by that date that he was only a charge decree-holder and not a 
money decree-holder. 


* . Thereupon the present application, E.A. No. 680 of 19:8, was filed by the 
eroe a on 25th Ju ; 1698, fo directing the first respondent to refund 
the sum of together with interest at nine per cent. 
per annum. To snas lec thie judgment-debtcr namely the Zamirdar cf Pcla- 
varam as well as the pere TEPE dude quit Tp nden, The Maha- 
rajah of Pithapuram various: defences to the application one of which was 
that it did not lie under section 144 of the Civil Procedure Ccde, not teing in the 
nat're of restitution prcceedings. He also pleaded that the application was barred 
by limitation because the decree in O. S. No. 96 of 1928 was itself Earred. The 
n ak people made common cause with the first respondent and wanted 

plication to be dismissed. In the counter-statement that they filed, they 
qoi the petitioners’ sole right to the amount which they wanted to be refunded: 

a that the plaintiffs were estopped from contending that they had no right to a 
share in the same. 

The learned Subordinate Judge held that the application was not covered 
by section 144 of the Ccde of Civil Prccedure but that he had inherent pcwers. 
under section 151 to make an order directing the Maharajah to refund the amount 
to which it was found that he had no title as the Privy Council had held that it was. 
a charge decrec.and not a money decree. . He further held that so far as the Mulla- 
pudi people were concerned they had no right to claim as are in the amount to be- 
refunded as they had not filed e under section 73 (2), as was done by the 
petitioners, urging tbat that the distribution of any part o the assets to the first 

ondent was improper and that they should get their share in the amount wrongs: 
fully paid to him. 

The Maharajah of Pithapuram has erred C. M. A. No. 305 of 1945 against 
this order while the Mallapudi pecple ve filed C. M. A. No: 396 of 19 5. 


Preliminary objections have been taken as to thé maintainability of this appeal 
by Mr. P. Somasundaram who says that as the orcer by the lower Court was-made- 
in the exercise of its inherent of jurisdiction und r section 151, there-is no 
appeal from such an order and that at best only revisions would lie. The answer 
to this argument attempted by Mr. Raghava Rao is that as the Code of Civil Pro- 
cedure provides under section 73 (2)-a remedy by way of suit where a person not 
entitled to rateable distribution is-paid wrongfully a portion of the assets, there is. 
no inherent jurisdiction in a Ccurt to reverse its own orders in- any other manner. 
I. do not agree with this contention. The remedy by way of suit should often-- 
times involve much m«re delay and expense than an application. While the 
exi tence of such a remedy ma) Le a groucd for the Court whose inherent juris- 
diction is invoked to say that it will not exercise such jurisdiction and that the 
party may file a suit, there is no justification in depriving a Court of its inherent 

iction to pass p iate orders d ala pa the ends of justice so re uire,- 
its own wrong orders based on tions which later on have been proved to be- 
beseless. ‘To accept the appellant's < contention -is to. tie-down: the -hands of ah 
Court and throw upon the parties needlessly burdensome liti ation. 3 
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While I. am p -to-uphold the preliminary objection that no 
lie from an order e by the lower Court under its inherent jurisdiction, I d- not 
think it necessary or proper to scotch them on this ground. There can be no 
objection to these appeals being treated as revision petitions, and the merits and 
points in issue being gone into on this basis. 

The Maharajah of Pithapuram, the appellant in C. M. A. No. 395 of 194 
has no merits whatsoever in his favour. He has t in his hands money to whi 
he is not entitled according to the decision of the Privy Council and he must bring 
it back unless there is some point of law which entitles him to escape this liability. 
I am not able to find any such escape for him. That he was not entitled to get this 
money was held by the Privy Council as stated already. ‘There was again a decla- 
ration in the suit O. S. No. 487. of 1933, filed by the petitioners to the same effect. 
lt is no use for him to plead that the decree in O. S. No. 26 of 1928 which the 
petitioners have obtained is barred or has been held to be barred in some previous 

of the proceedings. We are not concerned with that decree. The appli- 
cation has been filed within thre: years from the date of the order of the Py 
Council holding that the appellant is not entitled to a money decree but only to 
a charge decree. This order confers upon the petitioners the right to apply for 
refund of the amount paid on the basis that he held a money decree. Article 181 
of the Limitation Act 1s therefore applicable. The lower Court has held that the 
proper article under which the application should be made is Article 188. Which- 
ever article is applied, the petitioners are within time in seeking the refund of the 
amount from the appellant in C. M. A. No. 395 of 1945. The order of the lower 
Court is confirmed and this appeal is aisa 1 with costs of respondents 1 to 4. ` 


Next coming to C. M. A. No. 396 of 1945, the connected appeal, objection 
has been raised by Mr. Somasundaram that the appellants are not éntitled to any 
share in the amount to be refunded by the Maharajah cf Pithapuram as they did 
not seek to set aside the order distributing a portion of the assets to him and as 
in the counter statement that they filed to this application they sided the first 
respondent and asked that the petitioners’ application for refund should be dis- 
missed as barrel by time and as incompetent for other reasons. As pointed out 
already the question is not so simple as this, for, though it may be that the Mullapudi 
pope did not file any suit, as the Mattapalli people did,to have the rateable distri- 

tion order set aside, it is unjeniable that in this application they have repudiated 
the claim of the petitioners to the whole amount and have further pleaded that the 
petitioners were estopped from denying their rights to rateable distribution, which 
must refer only to the sum which is now in a ae Whether by reason cf their 
not having filed a suit under sectión 73 (2) Civil Procedure Code within the period 
ot limitation, it can be said that th lost the right to get their share of the 
amount now ordered to be sahadad is a guestion that has not received adeguate 
attention or consideration at the hands of the lower Court. Assuming that the 
decree which they obtained in O. S5. No. 26 of 1928 is barred, would any us 
accrue to them as a result of the order of the Privy Council, and if so would an 
enforcement of that order, by asking the first respondent to wg what he had 
got, enure for their benefit or whether they are prevented from claiming any 
share because the petitioners had alleged in the suit that they had brought (O. S. 
No. 487 of 1933) as well as in the present application that they alone are entitled 
to the amount are points that must be considered. I ested to Mr. Sundaram 
Iyer, the learned cate for the appellants in C. M. A. No. 396 of 1945, that his 
ients can file an application for rateable distribution seeking a in the amount 
now directed to be refunded and have these questions considered in those pro- 
ceedings. He is agreeable to do so. This would give an opportunity to the Matta- 
palli people to raise any objections they may think as to the maintai ability of 
such an a»plication and as to its-merits. Subject therefore t» this reservation, the 
right of the Mullapudi peop'e to file an independent application, their C. M, A. 
No. 395 of 1945 is also dismissed with costs of respondents I to 4. 
V.P.S. 0 — Appeals dismissed. 
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: IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
PRESENT — Mp. Justice PATANJALI SASTRI AND MR. JuSTICE BELL. © 
Subbu Naidu and others .. Appellants* - 


D, 
Varadarajulu Naidu and others e Respondents. 
Re Act (XVI of 1 » Sections 17 and 49 and Evidence Act (I of 1872), section gi—Unregiste ed 
partition “ Ki WP l evidence to prove its terms—l ible—Ltmitation Act (LX ef 


1908), section 14—Retura of plaint for presentation to proper Couri—Exteni of time claimcble as a deduction. 

An unregistered document of September, 1928, described as a “partition Koorchit’’ provided: 
that the es divided “all our family properties moveables, lands, etc," according to the 
advice of certain yatdars, the 1st defendant, plaintiff, second defendant and third defendant 
should y take the properties mentioned in A, B, C and D schedules and hold and enjoy 
them tely. The document then referred to the division on that day of the family debts and 
outstandings due to the family and concluded by d ing that ‘‘since, we have thus agreed and got 
the properties divided among us in the resence of panchayatdars wc have no 4 cs, debts or cash 
hereafter to be divided. From this day onwards we havo ting 
relationship in respect of asscts and liabilities,” In asuit by oncofthepartiesto the above ‘ 

i OTA id pa U and acemi anid Tor hig diaro of propera mad depre pr iue 

remained undivided, the above ‘‘ Koorchit " was sought to be put in evidence by the defendants 
to prove a completo partition in September, 1928, but was rejected as being inadmisible ““for any- 


purpose" 

akan ray Sa DE Nile ai 1o Ha nU oe E I for which the rocitals- 
therein be relied upon and whether oral evidence regarding the d of the partition arrange- 
ment was admissible, 


diuo I anp Aci whieh Lea an aunen not duly stamped inadmisible ''for i 


purpose", the Indian tlon Act ts its admismion for certain purposes, (2) It 
cannot be said that the “ rchit" evidenced a valid partition of all the outstandings due to the 
family.: As most of the debts consisted of mortgages of lands and as such stood on the same footing 
as the EDD ee in e document, the division ofthe outstandings 

be asa e of the transaction valid and operative so far as they were concerned 
In a ition, no part of the transaction can be ted from the rest unless it that 
the parties intended that that part should stand even though the other part should prove ineffectual 
{3) in the *'Koorchit" that all the family properties had been divided: 


‘and that there were no more properties, debts or cash left to be thereafter divided would not be 
admissible to prove that there was a complete partition on the date of the ‘ Kx orchit’, Section 49 (e) 
of the Registration Act prohibits the admission of such a document as ev.dence of the partition. 
ru Koorchit” was admissible to prove the adverse character of the 1st defendant's ; 


n, But as in the the allotments were not real, but merely fictitious and 
np on of adverse n could arise. (5) As the '' Koorchit" was not receivable 
as evidence of tion for want of registration, oral evidence as to the details of the complete 
hature of the tion would be equally inadmissible. Though a valid partition arrangement cán 
be effected , Where the terms of the arrangement have been reduced to the form of a document, 


i Act prohibits the admission of angevidence of the terms except the document 
itself or secondary evidence of its contents where such evidence is admissible. As the ''Koorchit" 
"was unregistered and inadmisible as evidence of the partition, oral evidence to its terms, to. 
show that there was a complete partition on the date of the document, was barred. put 

A plaintiff claiming a deduction of time between the date of the of a plaint and its retur» 
for presentation to the proper Court would be entitled to the deduction of only the time till the date 
of the endorsement on the plaint required by rule 10 (2) of Order 7, Civil Procedure Gode is actually 


"made. He would not be entitled to any deduction thereafter except where he can show 
that the Court delayed the return of the plaint in spite of his endogvour to it back. _ 

v CORPS BOE the decree of the District Court, North Arcot, at Vellore, in 
O, 5. No. 4 of 1944, etc. E 


P. Satyanarayana Rao, V. V. Raghavan and V. Balcramiah for Appellants. 

D. Mumkanmah, K. N. Subrama: yam, Ch. Raghava Rao and G. Dur: abai for Ret- 
"pondents. | s 

The Judgment of the Court was delivered by sl 
! atanjah Sastri, F.—This is an appeal brought by defendants 1, 4 and 5 from 
„a preliminary decree for partition and accounts passed by the District Court of 
—————————M —Ó—MM——M———Ó Á———— MÀ —— M — m Lo 


* Appeal No. 299 of 1945 and Cl. M, P, No. 2490 of 1945. ; 15th November, 1946. 
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North Arcot. "The suit was originally brought by the first respondent in thé Court 
of the District Munsiff at Arni but as the value-of the properties involved was 
found to be beyond the pecuniary jurisdiction of that Court the plaint was returned 
to be to the proper Court and was later filed in the Court of the Subordi- 
nate Judge at Vellore from where it was transferred to the District Court. : 


The relationship of the parties to one another will appear from the following 
genealogical table : | 
Pasam Lingappa Naidu:  Muniyammal (6th defendant). . 
(died 55 years ago). : (died after suit). - 








| | | an arai 
Subbu Naidu Doraiswami Naidu Chinnaswami Naidu Gopal Naidu 


(1st Deft). (died in 1992). “(and Deft.). (grd Deft). - 
Varadarajulu Naidu. ^ Badrachalam Naidu 
(Plaintiff).  .' (yth Def) . 


UR Naidu (4th Deft.). Balara ka aad (5th Deft). 


The family originally lived in a village called Vallam, North Arcot District, 
but migrated more than sixty years ago to the village of Oorkudi in the same district 
during the lifetime of Pasam Lingappa Naidu, the common ancestor who died 
in the nin-ties of the last century.-It is common grcund, that the family then owned 
lands and houses both at Vallam and at Oorkudi, and it is also in evidence that 
Lingappa Naidu was doing some money lending on a small scale and acquired 
some properties. Under the management of the first defendant after Lingappa’s 
death, the money lending business was expanded and other properties at Oorkudi 
and elsewhere were purchased. But all was not well with the famil as the youngest 
brother, the third defendant, fell into evil ways, incurred connderstle debts by 
reckless living and was eventually adjudicated insolvent on his own petition. The 
plaintiff's father left the village on account of some misunderstandings and sought 
employment in Mysore State where he died in 1931 or 1932. In 1926 the plaintiff 
was married and there was tion in mess between the members who till then 
were living together. These facts were not disputed before us. 


. Jt was the plaintiff's case as disclosed in his plaint and in his evidence that the 
properties at Oorkudi alone were divided provisionally in 1928 as the third defendant 
was running into debts: and it was thought desirable, in order to avoid trouble 
with his creditors, that the family properties should appear to have been divided, 
and that the family money lending transactions stan in the name of the first 
defendant and the properties rur from the maternal uncle of the brothers 
should appear to have become the exclusive properties of the first def ndant. When, 
however an attempt was made to bring into existence a document to that effect, 
the plaintiff and some others did not agree and the attempt was dropped. There- 
dfter in 1930, the provisional division’ of the Oorkudi properties was ccnfirmed: 
and some of the. outstandings were also: divided between the parties, the other 
immoveable própertiesand outstaridings of the business being continued as joint 

j y properties in the management of the first defendant on the understanding 
that he should account for these properties and that they should be divided after 
the disputes relating to the.debts incurred by the third defendant were settled . 
once ard for all. er the third defendant obtained his discharge in'.1937, the. 
plaintiff demanded his share of the. properties ard outstandings which remained 
undivided and also of the properties subsequently. acquired by the first defendant 
with the aid of family moneys, but failing to get satisfaction brought the present 
suit. Defendants 2, 3 and 7 supported the plaintiff and claimed that their shares 
also in the suit properties should be separated and given to them. 
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The first defendant and his sons, defendants 4 and 5 filed a joint written state- 
ment denying the main averments in the plaint. They alleged that the properties 
at Oorkudi were the only family ies and their income was hardly sufficient 
for the maintenance of the family. | family had no dealings or funds or out- 
standings. There was thus no family nucleus out of which other I ies could 
be purchased. There was a complete partition in September, 1928 of all available 
family properties and thenceforward the p.rties lived as members of a divided 
family. At that partition tbe first defendant gave each of his brothers, out of 
grace, some money out of his own earnings. All the properties now claimed 
were his own self-acqui'itions. The present suit for partition was therefore not 
maintainable. The suit was also barred by limitation and adverse possession. 


The Court below found that the plea of self isition broke down com- 
pletely at the trial when the first defendant who was rincipal witness for the 
defence admitted that he carried on money dealings for mum behalf of the family, 
whic 1 was having asu-plusincome even when he was 20 years of age, (he was 77, 
when he gave evidence) and that all the properties and outstandings which stood in 
his name in 1928 belonged to the family. Indeed, he disowned the allegations 
to the contrary in his written statement and stated that they were not based on his 
instructions. As regards the properties acquired by him after 1928, the learned 
District Judge found that'the acquisitions were attributable to the realisation of 
the outstandi then existing, as the first defendant admitted that he had no 
money dealings with others after that year. These findings were not challenged 
before us vy Me. Satyanaray na Ra» who appeared for the appellants. This 
leaves for consideration only the questions as to the maintainability of the suit 
and acquisition of title by appellants by adverse possession. 


In order to establish that there was a complete partition in September, 1923, 
the first defeadant produced in the Court below an unregistered “ koorchit"? or 
instrument of partition pu porting to evidence a partition arrangement among t-e 
members of the family including the plaintiff and the properties allotied to the 
first defendant. As objection was raised to the admission of the document the 
learned Ju lge ruled that the docum nt, being compulsorily registerable under 
section 17 (1) (b) of the Rezistration Act and not having been registered, could 
not b» “ looked into for any purpose." Having rejected the document, the learned 
- Judze also excluded oral evidence regarding the detaile cf the ition. On the 
other evidence on record he found that, apart from the an lands at Oorkudi 
and outstandings to the extent of Rs. 20,000 which were admittedly divided. the 
first defendant was in possession of considerable e tent of lands in other villages 
and outstandings amounting to Rs. 27,900, all of which had been acquired before 
1928. This finding, was, for the most part, based on the admissions of the first 
defendant himself, and no serious attempt was made before us to displace it. As 
these properties were much in excess of the properties which were previously divided 
between the parties and as first defendant's attempt to make out that they were his 
self-acquisitions totally failed, tie learned Ju ige accepted the plaintiff?s case that 
only some of the properti:s were divided at the prior partition and the other pro- 
perties of the family were left in the management of the first defendant as before 
to be divided after settlement of the disputes relating to the third defen’ant’s 
Labilities, Mr Satyanarayana Rao referred to Kwnarappa Chettiar v Adaikkalam 
Chettiar!, where it was held that a partition admitted or proved to have taken 
place must be presumed to be complete, and that the burden of ing that certain 

perties were excluded from the partition lay upon him who eie it. As 
Las often been us out, when both sides have adduced their evidence in the 
case, the Court ordinarily to determine the point in dispute on such evidence 
and the question of onus becomes immaterial. On the evidence in this case, the 
conclusion reached by the learned District Judge seems inevitable and we entirely 
agree with it. , 





1. (1931) 62 M.L.J. 141: LL.R. 55 Mad, 483. 
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The main attempt of Mr. Satyanarayana Rao before us was to have the 
excluded Aoorchit admitted in evidence in the appeal and to establish, on the strength 
of it that the first defendant's case of a complete partition in September, 1928 
was true or at any rate that his possession of the suit properties thereafter was 
exclusive and adverse to the plaintiff. Learned Counsel also complained that the 
learned Ju ee refused to admit oral evidence to prove that the properties 
and ou ings which according to the plaintiff, continued joint were, in fact, 
allotted to the first defendant’s share at the partition. 


The rejected Aoorchit has been filed in this Court with a petition for its admis- 
sion in the appeal under Order 41, rule 27 (1) (a) of the Civil Procedure Code, 
which allcws a party to produce additi evid.nce in appeal where “ the Court 
from whose decree the appeal is preferred has refused to admit evidence which 

t to have been admitted.” It was urged that the learned District Judge erred 
in hol ing that the unregistered koorchit was inadmissible “ for any purpose." This 
contention is clearly right. Unlike the Indian Stamp Act which renders an instru- 
ment not duly stamped inadmissible “for any p se," the Indian Registration Act 
prohibits its < dmission only for certain purpo es (Section 49). Ramayyav. Achamma! 
relied on by the learned Judge lends no support to this view. Indeed, Mr. Muni- 
hanniah for the respondents dil not attempt to support it. We are therefore of 
opinion that the document should have been admitted in evidence and, as its 
. execution by the parties is not disputed before us, we admit it as additional evidence 
without formal proof. 


The document is described as “ partition koorchit" and it provides that the 
parties having divided “ all our family properties, moveables, lands, etc.” according 
to th: advice of certain panchayatdars, the first defendant, plaintiff, second defen- 
dant and third defendant should tively take the properties mentioned in 
A. B. C and D schedules and hold enjoy them absolutely. It further provides 
that the first defendant should take the properties purchased from his maternal 
uncle Thoddappa Naidu, paying the purchase money himself for which he had 
executed a promissory note, and also certain other lands as his Jesh'abagam or the 

ial share of the eldest brother. ‘The document then refers to the division on 

at day of the family debts and outstandings due to the family and concludes by 
declaring that ' since we have thus agreed and got the properties divided among 
us in the presence of rd we have no properties, debts or cash hereafter 
to be divided. From this day onwards we have excepting blood relationship 
no other relationship in respect of assets and liabilities.” It is fa eas by all the 
ps and the panchayatdars. Then follows “A schedule indivi No. 1. 

ubbu Naidu," describing the item of immovrable properties allotted to the share 
of the first defendant. The document, however, seems incomplete in that it does 
not contain B, C and D schedules showing the items allotted to the other sharers, 


. A Wemention here, only to dismiss, a somewhat faint suggestion by Mr. Satyanara- 
yana Rao, that the koorchii does not require registration as it is an award of arbitrators 
though accepted by the parties, and as such was exempted from registration under. 
section 17 (2) (vi) as it stood before the Amending Act of 1929. It is, however, 
obvious that the partition was effected by the parties themselves, though in the 
presence of certain panchayatdars who appear to have assisted the parties with their 
advice as mediators. There is no indication in the document or elsewhere in the 
evidence that there was any submission to arbitration or that the pa ties intended 
to be bound by the decision of the panmchayaidars. ‘The koorchit therefore requires 
rogistration and, being unregistered, cannot “affect any immov able property 
comprised therein” nor be received "as evidence of any transaction affecting 
such property.” (Section 4y). rs E 

It was, however, urged for the appellants that at any rate the koorckit evidenced 
a vali ił partition of all the outstandings due to the family. Apart from the fact 


1. (1944) 2 MLJ. 164: I.L.R. 1945 Mad. 160 (F.B.). 
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that most of these debts, as ny ca from the evidence, copsisted of mortgages of 
lands and stood on the same footing as the immoveable properties comprised in. 
the document, their division cannot be regarded as a severable part of the trans-. 
action valid and operative so far as these assets are conc ned. In a family partition, 
no; part of the transaction can be separated from the rest unless it appears that 
the parties intended that that part should stand even though the other part should 
prove ineffectual. "Where an- instrument of partition provided that “as we have 
in the presence of the undermentioned panchayatdars divided into equal 
moieties the cash, moveables and immoveables, etc., ofwhich we are now possessed 
valued at Rs. 80,000, our connection shall hereafter be only by relationship, but 
we shall have no monetary concern in respect of those properties," a Full Bench 
of this Court held that the document being unregis could affect neither the: 
immoveable pro ,nor,in the absence of any clear intention expressed therein, 
the moveables, the reasons given: being “when there is an entire contract and part 
of it cannot be enforced, the whole goes, whereas it is otherwise when an instrument 
contains two or more distinct contracts in which case they are severable.” Poth 
.Naicken v. Naganna .Naicker!. That decision governs the present case on this point. 
Perumal Ammal v. P.rumal Naicksr?, where an unregistered gift decd comprising 
moveable and immoveable properties was held g in respect of the moveables 
is listinguish ible. The giftofthe moveables was considered severable as there was 
no reason to suppose that the donor intended it to fail even if the gift proved in- 
operative as to the immoveable properties. On the other hand, Samunier v. Rama- 
su bier*, where a division of partnership assets consisting of moveables and immo- 
veables was held to fail in its entirety for want of registration furnishes a closer 
analogy. 
It was next suggested that the concluding declaration that all the family 
roperties had been divided and that there were no more p ies, debts or cash 
je to be thereafter divided was admissible to prove the appellant’s case that there 
was a complete partition in.1928. The suggestion is clearly untenable for that 
wouli be admitting the document as evidence of the partition, which is exactly 
what is prvhibited under section 49, clause (c). l S 
Lastly, it was contended that the document was admissible to prove the adverse | 
character of he first defendant's possession of the lands which were allotted to him 
under the koorchit though such allotment was ineffectual for want of registration. 
'This contention must be accepted, as it is supported by numerous decisions (vide. 
Appanna v. Venkatasami*, Kandaswami v. Ponmuswami*, purporting to be based on 
th: Privy Council ruling in Varada Pillai v. jesvarainammal*. An attempt was 
made on behalf of the respondents to show that, on a close examination of the 
decision of their Lordships, it lends no support to the view expressed in those cases 
but, as pointed out by Sir Dinshaw Mulla in his commentaries on the Registration 
Act, that view has been accepted by almost all the High Courts in India, and we 
do not feel disposed to refer the point to a Full Bench as we were invited to do 
especially as the point is of no more than academic interest on the facts of this case. 


Ta: plaintiff has put forward two answers to the above coptention. In the 
first place it is said that even if the first defendant's Dun be taken to have 
been adverse to the plaintiff from the date of th: 'koorchii, viz., the 26th September, 
1928, the suit havin , bezn brought within the period of limitation, the appellaant's 
excl isive title has 10t become perfected. As already stated, the suit was originally. 
instituted in the Court of th: District Mansiff, Arni, on the 2grd Septzmb»er, 1940; 
i.e., just three days before the expiry of twelve years. The plaint was ordered 
to be returned on the agrd January, 1943, for presentation to the proper Court, 
as the suit was found on objection taken by the defendants, to be beyond the pecuniary 
jurisdiction of that Court. The plaintiff, however, took back the plaint from that 





"yı. (1915) go M.L.J. 6a (F.B.). . 
,2. (isao ML.J. 25: e 196. 
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Gourt-only on the 27th January, and re-presentedi it in the proper Court, viz, 
the Gourt of the Subordinate Judge; Vellore, on the 29th January." The question is, 
whether, having regard to these dates, the suit can be considered to have been filed! 
in time., The plaintiff is clearly entitled under section 14 of the Limitation Act 
to a deduction of the period between the 23rd September, 1940, and’ the ‘agrd’ 
January, 1943, when the plaint was ordered to be returned." Mr. Munikanniah,, 
however, claimed: that the period up to the 27th January should be excluded which 
no doubt would bring the suit within time. He contended that the period of 
exclusion, under section 14 extended till the plaint was actually returned to: the 
plaintiff, or, at any rate, till a reasonable time elapsed after it was ordered to be 
returned. .We are unable to accept this contention: The exclusion provided. 
for in-section 14 1s of “ the time during which the plaintiff has been rosecuting 
with due diligence,” the infructuous ings and Explanation i to that 
scction:shows that the exclusion should cover “ the day on which the p 
therein (1.¢., infructuous suitor application) ended.": Now Order 7, rule 10 (2), 
Civil Procedure Code, provides that “on returning a plaint the Judge shall endorse. 
thereon the date of its presentation and return, the name of the party presenting it, 
and -a brief statement of the reasons for returning it.” Such endorsement: was 
made in the-present case on the 29rd January itself when the order was passed, 
and there is nothing to indicate, that it was made by. the Judge in Chambers without: 
the knowledge of the plaintiff and his pleader as was suggested. As the endorsement 
is an essential formalis and the plaint cannot be returned before it is made, -the 
plaintiff is, no doubt, entitled to cum exclusion of time till then. The proceedings 
in the former suit cannot reasonably be said to have ended before such endorsement 
is made. But the plaintiff is not, in our opinion, entitled to any deduction thereafter 
except perhaps where he can show that the Court delayed the return of the: plaint. 
in spite of his endeavour to take it back. In such cases the Bombay High Court 
allowed exclusion of the further period also, but it is unnecessary for us to 
any concluded opinion on that point as there is no suggestion here that the plaint 
was not ready for return till the 27th J . - The view we have expressed above 
finds su (Mansklal Mansukhbhai v. The Suryapur Mills Co., Lid.) andcNeerendra- . 
bhooshan ri v. Berhampur Oil Mills, Ltd.*). * l l 

. Mr. Munikanniah referred to Pig du abiur v. Muthiah Chetticr®, Zafar Uddin v. - 
Debi Prasad* and: Muhammad Din v. Singk® as supporting his contention. 
O2 an examination of;the facts of these cases it would appear:that the only point: 
decided. was that the proceedings in the former suit.or application could not be: 
considered: to have come to an end as soon as the Court recorded ‘an order that 
the plaint should be returned. It was-apparently not n to consider what- 
further deduction the plaintiff was entitled to claim beyond that date.. In-such 
circumstances, observations to the effect that the period to be excluded under 
section 14 extends up to the date of the “ actual return ” of the plaint can onbycbe 
regarded as loosely worded and not as laying.down the p ition that whatever 
time the plaintiff allows to elapse before he actually takes back -the plaint should 
also be excluded, for that would be allowing him to take advantage.of-his- own- 
delay. It follows therefore that the first defendant's possession- must be held to- 
have bees sufficiently long to found a title by prescription if it wás really exclusive 
and advese to the plaintiff, which it would be if the extra allotments -which the 
koorchtt purports to make in his favour were. intended to be real.and not merely- 
fictitious and colourable. - “This brings us-to the other answer of the plaintiff to the 
plea of adverse possession. i É < 

Mr. Munikanniah urged that the said allotments under the koorchit were merely 

make-believe, being part- of aschemeto put the family-properties .excépt those at 
Oorkudi which were then divided in order to lend an appearance of reality to the 
whole transaction). out of the reach of the third defendant's creditors. The kboorchit 
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having been excluded from the record altcgether, the evidence adduced at the 
trial makes no specific reference to it Lut, as we have already observed, such evidence 
leaves no room for doubt that the extra prcperties and outstandings- then left 
in the hands of the first defendant could not have been intended to te taken by 
, him exclusively for his share. It will be recalled that, in addition to the 3 acres 

56 cents. of nanja and about 8 acres of punja lands and outstandings of the value 

of about Rs. 5,000 which the first dekadar got just like ihe other sharers, a whcle 
lot of properties in Vallam and other villages, ard outstandings due to the fz mily 
am unting to Rs. 27, (which exceeded those allotted to th- shares of all the 
branches put together) were left in the bands of the first defendant. It was most 
improbable that this disprcportionately large extent of family prcperty could have 
been allotted to his share. nscious that this striking disparity needed explanation, 
the first defendant attempted to make out that all except the Oorkudi properties 
were his self-acquisition, and that he gave to each of his brothers some of the out- 
standings as a matter of grace. But this case, as already stated, broke d wn 
completely at the trial when the first defendant was compelled to admit that they 


werc all NÉ carae As regards the lands purchased by him in 1919 from 
a 


Thoddappa Naidu, he shufHed and prevaricated and spoke of having bo rowed 
from one N pal Naidu on a py note for paying the purchase money 
and di t debt after 1928 with his own earnings. ‘The learned District 
Judge has di ited the whole story and found that the purc. ase was pzid for 


from t-e family funds, a finding with which we entirely agree. In such circum- 
stances, the recitals in the koorc ti regarding tte allotment to the first defendant 
of the immov.a le properties other than 1 cse admitte ly divi ed betwe n the 
parties can only be regarded as invented with ulterior motives, the truth being, 
as we have found already ing with the learned District Judge, that these 
properties along with the outstandings which were not divided were left in the 

ement of the first defendant as before to be divided later after the troubles 
of the third defendant with his creditors were over. In this view no question 
arises of adverse possession on the part of the appellants, as to which there is no 
evidence apart from these recitals in the koorchit. 


It remains only to deal with the appellant’s complaint regarding the 
exclusion of oral evidence as to the details of the all complete partition 
of 1928. Mr. Satyanarayana Rao contended that although the  koorchü 
was not receivable as evidence of the ition for want of registration, 
the first defendant should have been allowed to adduce oral evid-nce 
regarding the same. The argument, as wc understand it, was that 
a ‘partition of immoveable properties could be validly effected by oral 
agreement, as there was no provision in the Transfer of Prcperty Act requiring 
an instrument in writing for xd n s It was, therefore, cpen to the-zppellants 
to prove that all the immo le properties and outstandings due to the family 
existing in 1928, other than those admittedly divided among the members weré 
eff.ctually allotted to the share of the first defendant, although the koorckif which 
embodied the arrangement was inoperative and inadmissible to prove the partition 
for want of registration. This argument overlooks section 91 of the Indian Evidence 
Act. Itis true that a valid partition arrangement can be effected orally, but where 
the terms of the arrangement have Eeen reduced to the form of a document section gt 
, prohibits the admission of any evidence of the terms except the document itself or 
. secondary evidence of its contents where such evidence is admissible. "Where, 
therefore, the instrument of partition, being unregistered, cannot Ke admitted 'as: 
evidence of the transaction, oral evidence to prove the terms of the agreement 
is barred. This was held by a Full Bench of this Court rn v. Achanma!., 
Mr. Satyanarayana Rao however suggested that this ruling could not stand after, 
the recent decision of the Privy Council in Ram Rattan v. Parmanand*. Qur attention . 
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was called to the report of the arguments of Counsel where the Full Bench case 
appears to have been cited to their Lordships, thoügh there is no reference to it 
in their judgment. Reference was also made to a recent judgment of Soniayya, J., 
In Koyattt v. Imbicki Koya! where that learned Judge, referring to a similar suggestion 
before him, observed :— : / 
* The Judicial Committee did not refer to the difficulty of admitting other evidence when the 
transaction was admittedly reduced to writing and that writing was inadmissible cither under 
section 35 EE AO isa napa ra 17 and 49 of tho Registration Act, But there is no 
odis a partition on other evidence, But 
mot clear whether eral cm adani le to prove the details of the partition is still open to doubt. It is 
not clear whether oral evidence was accepted only in proof of division in status or to prove the 
details of the partition. When the question directly arises hercafter in this Court, we 
consider whether the Full Bench decision in Ramayya v. Achemma?, is good Jaw after Ehe di 
We do not share the learned Judge’s doubts. We are of opinion that other evidence 
to prove the details of the partition is inadmissible, and that the reasonin and 
. conclusion of the Full Bench on the point is not affected by the decision of their 
Lordships. The Full Bench were oops Mu a suit for ejectment and 
of possession of specific adi nai where the plaintiff could succeed only by i 
` her title. The partition deed whereby those properties had been allotted to her 
deceased husband’s share having been held to be inadmissible for want of regis- 
tration, she sought to prove such allotment by other evidence ; in other words, 
she sought to prove the terms of the partition by means of other evidence. This, 
it was held, hc could not do, having regard to section 91 of the Evidence Act. 
The position, however, was different, in the case before the Judicial Committee. 
There, the plaintiff had sued for partition. The defence, among other things, 
was that the parties having separated previously “ the suit in the present form does 
not lie." To prove the previous partition the defendant filed two memoranda 
which were held to constitute an instrument for partition, and, being unstam 
and unregistered, inadmissible in evidence for any purpose. Their Lordships 
then proceeded to discuss the oral evidence prefacing the discussion with the remark 
that '' the most oo question is whether partition had been effected before 
the institution of the suit in December, 1939, ” and they found that a physical 
division of much of the joint property in February 1939, was established. "They 
accordingly dismissed the suit t as regards the lands which the defendant 
admitted to be joint. It will thus be scen that the oral evidence considered by 
their Lordships was in support of the plea that, there having been a previous partition, 
the suit “in the present form," i.¢., framed as one for partition, did not lie. In 
other words, their Lordships considered the oral evidence to find out whether the 
fact of a partition prior to the suit was established. The discussion of the evidence ` 
also shows that they were considering it only from that point of view. As section 91 
of the Indian Evidence Act excludes oral evidence o y in proof of the terms and 
not of its existence as a fact, of a contract, grant or other disposition of property, 
no reference was made to that section in the judgment nor to the Full Bench decision 
which related to its applicabilty. i i 


In the present case, the appellants sought to prove by oral evidence not the 
fact of a previous partition, for that was admitted by the plaintiff, but its terms, to 
| show that there was a complete partition of all the family assets and liabilities and 

that the properties now claimed by the laintiff to have been kept joint were allotted 
to the share of the first defendant. ving put forward ihe dirt en j 
a genuine partition and allotment of properties among the:sharers, the appellants 
cannot be allowed to prove its terms by other evidence when the document itself 
1s not receivable as evidence for want of registration. 


In the result, the appeal fails and is dismissed with costs, En ; 
V.S. Bow .-— 037 . Appeal dismissed. 
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IN THE HIGH QOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Josrias HAPPELL AND Mr. Justice  SHAHAB-UD-DIN. 
Karumuthu Thiagarayan Chettiar and others ..  Petitioners.* 
Geoerument of Indie Act (1955), section 10a (4) and Ordinance XII of- -1 Prosecutions in t 


sf offences under rules and orders under the Dsfence of India Act committed before the dats token the Defence 
of Act ceased to be in force—If can be continued after that date—Ordinance XII of 1946, if ultra vires 
the Governor-General. 


rules and orders made under it ceased to be in force eid kt TO eee 


General made on the 1st April, 1946, revoking the lon of Emergency made under sub- 
section (1) of section 102 of the of India’ Act on the grd September, 1989. It was 
contended that Ordinance XII of 1946 which provided for the continuation of such i 


was xlira vires the Governor-General in that it sought to continue orders made under the Defence of 
India Act beyond the period permitted by sub-section (4) of-section 102. 


statutory provisions which all repealed Acts cannot be ed as extending the Defence of 


than section 6 of the General Clauses Act extends a repealed Act beyond the date ofitsrepeal. Further 
on a reasonable construction of sub-section (4) of section 102, the “things done or omitted to be done 


this view, offences before the expiration of the six month’ period can be prosecuted 
after expiration of the period and p instituted before the expiry of the period can be 
lawfully prosecuted to a conclusion. As rosecutions instituted under a Law or Order 
made er section 102 of the Government of it can be doubted that they are things 


Petitions praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to issue an order to quash the proceedings in C. C. 
No. 12 of 1946, on the file of the Court of the Additional District Magistrate of 
Madura 1n C. C. Nos. 318, 319 and 330 of 1946, on the file of the Court of the 
Additional First Class Magistrate of Salem and in C. C. Nos. 2€5 and 338 of 1946, 
on-the file of the Court of the Additional First Class Magistrate of i 


Sir Alladi Krisknaswami Aypar for K. Subramaniam, Allahi K h V. V. Srini- 
vasa Aiyangar, J. R. Gundappa Rao, T. R. Srinivasan and R. for Petitioners. 


- The Advocate-General (K. Rajah Aiyar) and The Public Prosecutor (V. L. 
Ethiraj) on behalf of the Crown. ud 


The Order of the Court was made by 


rosecution was instituted under rule 18-B, sub-clause 1 (b) of the Cotton Cloth and 
arn (Control) Order of 1945. The main argument has been addressed to us on 
V. V. Srinivasa Aiyangar appears for the petitioners in the 


e uns 
convenient, therefore, to refer throughout to the Cotton Cloth and Yarn (Control). 
Order only on. the footing that what applies to this order will apply equally to the 

arn (Control 
- Order was made under sub-rule aie rule 81 of the rules made under os ee - 
of India Act. Section 1 4) of the Defence of India Act provides that the Act: 
“shall be in force during continuance of the present war and for a period of 





- * Ori. M. P. Nos. 1569, 1570, 1581, 1584, 1587 and. 1601 of 1946. Igth November, 1946. 
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six months thereafter." By an Order in Council of the goth March, Ioue 
India and Burma (Termination of Emergency) Oider, 1946—the end cf the emer- 
Le, the war—was declared to be the 1st of April, 1946; and on the rst 

pn of April, 1946, the Governor-General by proclamation revoked the procla- 
mation made under sub-section (1) of section 102-of the Government of India Act 
on ME September, 1939. Hence the Defence of India Act and the Rules 
and inances made under it ceased to be in fcrce from the goth September, 1946. 
In all the petitions before us the offences alleged were ccmmitted and the prose- 
cutions were instituted before the goth of September, 1946. Notwithstanding. this, 
the case for the petitioners is that the prosecutions cannot ke continued because, 
after the expiration of a statute, in the absence of provision to the contrary, no 
roceedings can be taken on it, and proceedings already ccmmenced iso Sacto 


On the goth March, 1946, the Governor-General premulgated Ordinance 
No. XII of 1946. This Ordinance is entitled the ''Deferce cf Irdia (Secord 
Amendment) mance, 1946. Section 2 (2) cf the Ordinance ccmmences : 


aes of section 1, Act X XV of 1939.— To sub-section (4) of section 1 of the Deferce of 
India 1939, the following shall be added, namely :—*but its expiry under the or eration} of 
this sub-section shall not affect—’” 


and then substantially repeats in fcur clauses (a) to (d)—the previsions of claures 
(b) to (4) of section 6 of the General Clauses Act regarding the effect of the repeal 
of an enactment. Clause (d) of sub-section (2) of section 2 of the Ordinance 
provides that the expiry of the Defence of India Act shall not affect : 


“any investigation, legal proceeding or remedy in respect of £ry such rgl t, privilege, cEHgst cr, 
ability, penalty, forfeiture, or punishment as aforesaid ; : 


any such Investigation, legal proceeding or remedy may te irstituted, ccntinued or enfciccd, 
and any such penalty, forfeiture or pun'abment may Fe impesed as if this Act had not expired." 


If Ordinance XII of 1946 is valid, it is clear that the petitioners have" no case 
and that the proceedings against them can be Jawfully continued. 


Sir Alladi Krishnaswami Ayyar, however, argues that, at any rate in so far as 
it purports to affect prosecutions instituted under the Cotton Cloth and Yarn 
(Control) Order of 1945, the Ordinance is ultra vires the Governor-General and 
so not valid. This argument is based cn the fact that the subjects to which the 
Cotton Cloth and Yarn (Control) Order applies are subjects included in the 
Provincial Legislative List, i.6., list 2 in Schedule VII of the Government of India Act. 
Section 72 of Schedule IX of the Government of India Act confers on the Governor- . 
General the power to make Ordinances in case of emergency, Lut the secticn makes 
no distinction as regards the exercise of the power between subjects included in 
the Central Legislative List and ipods included in the Provinci Legislative List. 
The section does, however, state that the power of making ordinances conferred 
on the Governor-General is subject to the like restrictions as the power of the 
Indian Legislature to make Laws. Now the Indian Legislature has only power 
to make Laws for a Province with respect to any of the matters enumerated in the 
Provincial Legislative List under the provisiors of section 109 of the Government 
of India Act, and this section restricts or controls the power in two ways. Firs; 
the power can only be exercised after the Governor-General has de by Pro- 
clamation that a grave ser E exists whereby the security of India is threatened 
whether by war or internal disturbance ; and secondly it is provided that the law 
shall cease to have effect on tbe expiration of six months after the proclamation 
has ceased to operate “ t as ects thi done or omitted to be done before 
the iration of the said period." Even th the power of the Governor-General 
to md nja e siete greater nor less than, but co-extensive with, the 
of the Indian Legislature to make laws so that the power of the Governor 
to make crdinances for a Province with respect to any matter emumerated in the 
Provincial Legislative List is the same as that of the Indian Legislature, no difficulty 
arises as to the Form of the Proclamation of Emergency required to be made under 
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section 102, sub-section (1) of the Act. The Proclamation of Emergency of grd 
September, 1939, was promulgated under section 102, sub-tecton (1) of the Act. 
Nor is there any difficulty about the provision that a Law made under section 102 
shall cease to have effect on the expiration of a period of six months after the Procla- 
mation has ceased to operate. e Defence of India Act and so the Cotton Cloth 
and Yarn (Control) Order, made under it have ceased to have effect within the 
prescribed iod. Sir Alladi Krishnaswami was indeed inclined to argue that 
Dodinanbe XII m ny case ulira vires the Governor-General because it 
a-ontinues orders e under the Defence of India Áct beyond the period permitted 
by sub-section (4) of section 102 of the Government of India Act. W do not agree. Tt 
cannot be disputed that a temporary Áct may contain provisions within itself for 
the co ences that will ensue on its expiration ; and, in our opinion, the pro- 
ions of Ordinance XII of 1946, which are substantially the same as the statutory 

rovisions which all repealed Acts, cannot be regarded as ing the 
Defence of India Act and the Rules and Ordinances made under it beyond the 
date of their expiration any more than section 6 of the General Clauses Act extends 
a repealed Act beyond the date of its repeal. Sir Alladi Krishnaswami's principal 
contention is, however, that Ordinance XII of 1946 is ultra vires the Governor- 
General because Parliament has provided for the consequences of the expiration 
of the Defence of India Áct in section 102 of the Government of India Act itself 
so that no provision with respect to the expiration. of the Defence of India Act 
can be made which cannot be brought within the scope of the words “, t as 
respects things done of omitted to be done before the expiration of the said period." 
It may be conceded that the provisions which can be made in ect of the termi- 
nation of orders made under the Defence of India Act and relating to matters 
enumerated in the Provincial List are controlled by sub-section (4) of section 102 
of the Government of India Act; and that being so, the validity of Sir Alladi's 
contention will depend on the construction of the sub-section. ore, however 
we deal with this question it will be convenient to refer to two argumentá advan- 
ced by the learned Advocate-General - . 


The learned Advocate-General does not UE the construction put on section 
102 (4) of the Government of India Act by Sir Alladi Krishnaswami but he argues 
that in any case the prosecutions in the petitions before us can be lawfully con- 
tinued because the powers of the Governor-General to make ordinances arc in 
fact greater than the power of the Indian Legislature to make Laws and because 
Ordinance XII of 1946 should be regarded as a separate ordinance which is still 
in force and did not expire with the Defence of India Act on 3oth September, 1946. 
We are unable to accept either of these contentions. With regard to the first 
contention in King-Emperor v. Benoari Lal Sarma!, Lord Simon said : 
et tember 1939, the date on which war was proclaimed between j í 

RE i EEEH, acting under section 102 of the Government a Indis et d ud 

had proclaimed that ‘a grave emergency exists whereby the security of India is threatened by war, 


aay of the man oe ‘Provincial Legilative Lim, with the result that the - 
acting cr paragrap 9 in case Oi em 4 
Er Pa akng ii ergency the same 
This is a clear statement by the Highest authority in regard to the relative powers 
of the Governor-General and the Indian islature to legislate for provincial 
subj cts in case of emergency, and its force is not diminished by tbe fact that the 
question of those powers was not in Controversy in the case in which the sta t 
occurs. It may also be pointed out that the India and Burma (Emergency P sions) 
Act, 1940, treats the powers of the Indian Legislature to make laws and of the 
Governor-General to make ordinances as co-extensive in the absence of express 
rovision to the contrary. Section 1, sub-section (3) of that Act confers on the 
Frovernor-General power to make ordinances in respect of certain subjects : 





— 


1. (1945) 1 MLL J. 76 i LR. 72 LA, 77 1 1945 F.LJ. 1 (P.Q). 


I] THIAGARAYAN GHETTIAR, /n re. 161 
“ notwithstanding the provision of the said section 72 that the power of making Ordinances 
thereunder is subject to the like restrictions as the powers of the Indian Legislature to make laws.” 
As regards the second contention no doubt an ordinance promulgated by the 
Governor-General before the 1st of April, 1946, is, by virtue of the provisions of 
the India and Burma (Emergency Provisions) Act, 1940, not restricted to six months 
but will continue to have effect for the period provided in the Ordinance or, if no 
iod is provided, until the emergency is declared by the Governor-General to 
e ceased to have effect. The objection to the contention is, however, that 
Ordinance No. XII was not pro ted as an independent Ordinance which 
should continue to have effect until emergency was declared to have ceased 
to exist. It was promulgated as an amendment to sub-section Ay of section 2 
of the Defence of India Act, and, in our opinion, it was not intended that it should 
have an existence independent of the other part of the amended sub-sections or the 
other sections of the Act which ceased to have effect on the rst October, 1946. 
The intention was, substantially, to apply to the Defence of India Act on its 
expiration the provisions under section 6 of the General Clauses Act which auto- 
matically apply to an Act on repeal in the absence of provisions to the contrary. 


The vital question is, therefore, whether the provisions of Ordinance XII or 
at any rate those provisions which relate to legal proceedings taken under Orders 
made under section 102 of the Government of India Act, for it cannot be disputed 
that some of the provisions will fall within the scope of the words “ things done. or 
omitted to be done," are «lira vires the Governor-General by reason of the terms 
of section 102 (4) of the Government of India Act. Sir Alladi Krishnaswami 
Aiyar asks why Ordinance No. XII should have been promulgated at all if criminal 
proceedings instituted under an Ordinance made ondes the ence of India Act 
with respect to subjects included in the Provincial islative List could be com 
tinued after the expiration of the Government of India Act under the terms of 
section 102 (4) of the Government of India Act itself; and why, if it was intended . 
that provision should be made in respect of the iration of a law made under 
section 102 F similar to the provisions of section 6 of the General Clauses Act or 
section 98 (1) of the lish Interpretation Act, the whole of these provisions should 
not have been included instead of only the words “things done or omitted to be 
done.” Whether Ordinance No. was necessary or unnecessary cannot 
affect the question of the construction of section 102 (4), but it may be pointed out 
that the Defence of India Act and the rules made under it cover matters enumerated 
in the Central as well as the Provincial Legislative List and to matters enumerated 
in the Central Legislative List, section 102 (4) of the Government of India Act 
will not apply. As regards the second question it seems to us that elaburate pro- 
visions with respect to the effect of the expiration of a law made under section 102 
would have been out of place, The section gives authority to the Indian Legislature 
to make laws in respect of Provincial subjects in certain circumstances and the law 
itself is the place where provision might be to be made to govern the effect 
of its expiration. Moreover section 6 of the eral Clauses Act and section 38 (1) 
of the lish Interpretation Act relate to repealed Acts and not to temporary 
Acts which have expired by efflux of time. 


We turn, therefore, to an examination of the meaning of the words in section 
102 (4) of the Government of India Act that : 


" À law...... shall ceasc to have effect on the expiration of & period of six months after the 
proclamation has ceased to operate, except as respects things done or omitted to be done before 
the expiration of the said period." 


In this connection Sir Alladi Krishnaswami has referred us to the case of Shib Shankar 
Lal v. Soni Ram!. In that case the question arose, among other things, whether 
an acknowledgment of liability was a thing done in ursuance of an Act of the 
Legislature within the meaning of section 6 of the Clauses Act of 1868 
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and it was held that it was nòt. This decision was confirmed by the Privy Council 
in Soni Ram v. Kanhaiya Lal'. Sir Alladi Krishnaswami argues that an offence 
committed in contravention of an Áct is no more a thing done under or in pursuance 
of the Act than an acknowledgment of liability is a thing done under the Act. The 
decisions in the Allahabad cases relating to the construction of an Indian Statute 
will not of course apply to the construction of ap English Act; but in any case the 
t seems to usto assume, without justification, that provisions ap 1 
in section 6 of the General Clauses Act or in section 38 of the English Interpretation 
Act have been adopted in sub-section (4) of section 102 of the Government of India 
Act, As we are deuling with an Statute it is the English Interpretation 
Act of 1889 that must be looked at, and the argument is that the w of the 
saving clause in sub-section (4) of section 102 of the Government of India Act 
are substantially the same as contained in the second part of clause (b) of 
sub-section (2) of szction 98 of the Interpretation Act which are that the repeal 
shall not affect “ anything duly done or suffered under any enactment so repealed.” 
Now, as we have already pointed out we are concerned in these cases with an Act 
and orders made under the Act which have expired and not with an Act and orders 
which have been repealed. A Statute which is repealed, in the absence of pro- 
vision to the contrary, becomes as if it had never existed, but in the case of a tem- 
porary Statute the restriction imposed and the duration of its provisions after the 
expiration of the Statute are matters of construction. (Vide Halsbury Laws of 
England, 2nd Edition, Lord Hailsham, Vol, XXXI, P. 513, sec. 668). It might, 
therefore, be expected that, if it was the intention of Parliament to adopt in respect 
of an Act and orders which had expired one only of the provisions of section 98 of 
the Interpretation Act which affect the provisions of repealed Acts while excluding 
the other provisions, it would have been made clear that this was its intention or 
that at least the precise words of the second part of clause (b) of sub-section (2) of 
section 38 of the Interpretation Act would have been loyed.V The words used 
in sub-section (4) of section 102 are, however, very different. They are that a 
law made under section 102 


ak have effect on the expiration of a pene of six spr ra a cae ares 
on to , except as ects things e or omi to be done € 
expiration of tho said peod”. dam Í ES 
In our opinion these words should be construed in their own context and we see no 
reason why they should be construed with reference to clause (b) of sub-section - 
of section 38 of the Interpretation Act. Once any presumption in favour of a 
construction with reference to section 38 of the Interpretation Act is removed there 
socms to us no real difficulty. It would be highly unreasonable to suppose that 
Parliament intended, while giving power to the Indian Legislature to make laws 
tor Provinces in respect of Provincial subjects in the event of the security of India 
being by War or internal disturbance, that offences in contravention 
of such laws should go unpunished unless the punishments had been inflicted before 
the expiration ofthe law or that prosecutions instituted should lapse with the expira- 
tion of the law ; and, in our opinion, a construction of sub-section (4) of section 102 
according to the ordinary meaning of the words used does not lead to so unreasonable 
a conclusion. The “things done or omitted to bedone” are not stated to be **things 
done or omitted to be done” “under a law ”. They are stated to be things done 
or omitted to be done before the expiration of the law. As regards these things 
sub-section (4) provides that the law shall continue to have effect after the period 
when with respect to other things the law has expired ; and it seems to us, on a 
reasonable construction, that the things done or omitted to be done before the 
expiration of the period of six months after which the proclamation has ceased to 
operate are things to which the law applies so that the law will continue to appl 
the expiration of the period to things don: or omitted to be done to which 
it aen before the expiration of the period. This construction is in accordance 
with what may be presumed to have been the intention of Parliament and does 
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no violence to the ordinary meaning of the words used. In this view offences 
committed before the expiration of the six months’ period can be prosecuted after 
the expiration of the period and proceedings instituted before the expiry of the 
period can be lawfully prosecuted toaconclusion. As regards prosecutions instituted 
under a Law or Order made under section 102 of the Government of India Act, 
indeed, it can hardly be doubted that they are things done under the Law as well 
as things done before the expiration of the Law. The particular prosecutions with 
which we are now concerned could only have been instituted undergthe several. 
orders under which they purport to have been instituted. 


The learned Advocate-Gen-zral argued that, even if the construction put on 
sub-section (4) of section 102 of the Government of India Act by Sir Alladi Krishna- 
swami was accepted, the continuation of the prosecution was lawful by reason of 
the provisions of the India (Central Government and Legislature) Act of 1946 
and Ordinances 18 and 20 made under it. In the view we have taken of the 
petitions it is unnecessary to consider this contention. 

The petitions are dismissed. 

A certificate under section 205 of the Government of India Act is granted in 
respect of all the petitions. i i 

V.S. ————— Petitions dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Mn. JUBTIOE RAJAMANNAR. 


Cheng alraya Chetty .. Petitioner" 
: U. 
The Official Receiver, North Arcot .. Respondent.) 
Prosizcial Act (V , section & (2)—Claim i af decres debt 
ae et ( By ire 34 (0. (a) in respect payable by 


The claim of a creditor tendering proof of his debt was made in respect of an Amount Wt ther. 
creditor paid to discharge a decree ich was pasecd against the claimant, the insolvent, and another. 


Held, that assuming that the petitioner’s claim was by way of contribution it did not fall within 


cithe? mentioned in sub-section (1) of section of the Provincial Insolvency Act. It can- 
not be that tho value of the debt is nahle of bang fairly sumaid It certainty is not a 
demand in the nature of unliquidated The claim in contribution is not a claim in 


The claim of the petitioner is not a debt which is not provable under the Act, 


Petition under section 75 AD of Act V of 1920 praying that the High Court 

will be pleased to revise the order of the District Court of North Arcot dated 20th 
uly, 1945, in C. M. A. No. 18 of 1945 (I. A. No. 828 of 1944 in I. P. No. 5 of 1934, 
ub Court, Vellore). 


S. V. Venugopalachari for Petitioner. 
M. Nalesan for Respondent. 


The Court delivered the following 

Jopement.—This civil revision petition arises in the insolvency of one Fakir 
Sahib. The petitioner is one of the creditors of the insolvent. He 
proof of his claim which was rejected by the Official Receiver and he thereupon 
applied under section 33 of ihe Provincial Insolvency Act V of 1920 to the Court 
to accept proof of his debt. Though the Official Receiver refused to contest the 
petition the learned Subordinate Judge held that the claim of the petitioner could 
not be proved in insolvency because it was a claim by way of contribution and 
therzfore was not provable under section of the Insolvency Act. On appeal 
the learned District Judge confirmed the order of the learned Subordinate Judge. 





*C.R.P. No. 1040 of 1945. : 10th December, 1946. 
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He held that the claim made for contribution cannot be said to be a liquidated 
claim within the meaning of section 34 of the Provincial Insolvency Act. 


The claim is made in respect of an amount which the petitioner paid to dis- 
charge a decree in O. S. No. 464 of 1931 on the file of the Court of the District 
Munsiff, Tiruppattur which was Abr against the petitioner, the insolvent and 
another. The decree was that these three ns should pay the plaintiff therein 
Rs. 250 on account of past mesne profits and mesne profits at the same rate from the 
. date of the plaint till the date of delivery. The petitioner claims that though the 
decree ran against all the three persons it was only the insolvent who was really 
liable and he having paid the entire decree amount was entitled to recover the 
same from the insolvent. In the counter affidavit filed by the insolvent it was 
alleged that the application was not maintainable, that the debt was not a provable 
debt and that the remedy was only by way of suit. 


Section 34 (1) of the Provincial Insolvency Act is as follows :— 

“ Debts which have been excluded from the schedule on the ground that their value is incapa- 

ble of being fairly estimated and demands in the nature of unliquidated damages arising otherwise 
than by reason of a contract or a breach of trust shall not be provable under this Act.” 
In my opinion assuming that the petitioner’s claim is by way of contribution it 
does pot fall within either category mentioned in the above sub-section. It cannot 
be said that the value of the debt is incapable of being fairly estimated. As a matter 
of fact there is no question of any estimation. The petitioner’s claim is that the 
debt consists of the entire amount paid by him. It certainly is not a demand 
in the nature of unliquidated damages. The claim in contribution is not a claim 
in damages. Mr. Venugopalachari, the learned advocate for the petitioners drew 
my attention to the decision in Wolmershausen v. Gullick}, in which it was held that the 
liability of a bankrupt co-surety to contribution, though unascertained at the time 
of the bankruptcy proceedings is a debt provable in the bankruptcy. The decision 
in Gangadhar v. Kanhai*, proceeds also on the same view. Sub-section (2) of section 34 
of the Provincial Insolvency Act provides : 

“that all debts and liabilities, present or future, certain or contingent, to which the debtor is 
subject when he is adjudged an insolvent or to which he may become subject before his i 
by reason of any obligation incurred before the date of such adjudication, shall be deemed to b 
debts provable under this Act.” f 
I have no hesitation in holding that the claim of the petitioner is not a debt which 
is SAY b under this Act. The entire argument of the learned advocate for 
the cial Receiver has proceeded as if the insolvency Court is now being called 
upon to ascertain the mesne profits. Mesne profits no doubt are in the nature of 
damages but the Court is not now called upon to ascertain mesne profits. That 
has been done before and there is a decree for a certain sum. I tail to see the 
applicability of the ruling in Siva Panda v. Fujusti Panda? and Basanta Kumar Basu v. 
Ramshanker Rayi which were cited by the learned advocate for the ondent. 
He did not address any ent on the only question which arises in this case, 
namely whether the claim for contribution can be held to be a claim in the nature 
of unliquidated “ damages." 


It was not contended before cither of the Courts below that the plaintiff's 
claim was not sustainable on the merits. 


I therefore set aside the orders of the Courts below and grant the application 
filed by the petitioner under section 93 of the Provincial Insolvency Act with costs 





throughout. 
MP. SS Petition allowed. 
1t. (1 a Ch.D. 3. (1901) ra MLJ. 19 :1.LR. 25 Mad. 
R. a | LLR. 50 Ai. 606, 4 (1931) L.L.R. 59 Gal 959. oe 


T] ALAGAPPA GHETTIAR 7, MUTHUKARUPPAN CHETTIAR, II! 


Appeal against the order dated 21st December, 1944, of the Court of the Sub- 
ordinate Judge of Devakottai, and made in E. P. No. 126 of 1944, in O. S. No. 122 
of 1991. 


T. V. Muthukrishna Aiyar, B. C. Seshachala Aiyar and T. S. Nagaswami Atyar for 
Appellant. 

R. Kesava Aiyangar and S. R. Krishnamacharya for Respondent. 

The Judgment of the Court was delivered by _ = 


Horwill, 7.—This is an appeal against the order of the Subordinate Judge of 
Devakottai ordering execution of the decree in O. S. No. 122 of 1931 on an appli- 
cation, E. P. No. 126 of 1944, overruling the objection ofthe appellant to its execut- 
ability against the property against which the decree-holder now seeks to execute 
his decree. 

'The lower Court overruled the objections of the ap t on the ground that 
he could and should have raised his objections in E. A. No. 628 of 1940, a petition 
to add the present appellant and his brothers as legal representatives of their 
father, the first defendant in the suit, and to transmit the decree to the Court of the 
District Munsiff of Tiruvannamalai for concurrent execution. It is conceded by 
Mr. Muthukrishna Aiyar on behalf ofthe appellant,that in an application to transmit, 
a judgment-debtor must raise any objections he has to the general executability 
of the decree. didus e qoi LP ee ee e e tra Nn 
executable on the ground that the Official Receiver has not been brougbt on record, 
that objection too must be taken. It is also conceded by Mr. Kesava Aiyangar 
for the respondent that in an application for transmission it is not necessary for the 
judgment-debtor to object to the executability of the decree against a particular 
item of property ; because that would not be a valid objection to the transmission 
of the decree. The transmitting Court would na y say that such objection 
could be considered when an execution petition had been filed to execute the decree 
against that particular property. It would not be a question to be discussed and 
decided in an application for transmission. 


The objections taken by the appellant were (1) that the petition was not 
maintainable for want of leave of the 1nsolvency Court; (2) that by reason of the 
discharge order, his liability became extinguished, and (3) that the Official Receiver 
had di of the one-fourth share of the first defendant and the one-fourth share 
of the appellant and that the land was therefore no longer available for execution. 
He also raised an objection as to limitation which, it is now admitted here, has no 
substance. Of the other objections raised, the objection as to non-maintainabili 
for want of leave of the insolvency Court and the objection that the liability had 
become extinguished by reason ol the discharge order were objections that could 
and should have been taken in the application for transmission of the decree to 
the Court ofthe District Munsiff of Tiruvannamalai ; and the appellant was therefore 
precluded from raising them in the lower Court. 


There remains the objection that the decree cannot be executed against the 
particular property because the Official Receiver had already disposed of the 
shares of the appellant and his father. That was not a question that had necessarily 
to be raised in the application to transmit the decree, and therefore the appellant 
is not precluded from raising this objection in this petition. It however seems to us 
that there is no substance in this objection, and that it is unnecessary to allow the 

peal on this ground. If the appellant has no interest in these Pp as he 
a, then he can raise no objection to the sale of these properties. the transfers 
in favour of the Official Receiver were not valid and he has still an interest in the | 
properties, then his interest is available for execution in these proceedings. 

The appeal is dismissed with half the costs of the respondent. 


= e — —À 2 


VS. — = - Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL AND Mr. Josror BEILL. 


Murkothkandiyil Muyyarikkandj, Kalander and others ..  Appellants* 
t. roe de 3. PNIS 
Thattantavita Vatakkayil Muyyanikandi Kunhipakki .. Respondent. 


Suits Valuation Act (VII of 18 7), Section 4—Suit for partition—Relisf os to recovery of half share in 
broperty—Valnaiion for purposes of Jul isdiction, : 

For of jurisdiction it is the plaintiff's interest in the property that must be valued. 
Where suit was for partition and the plaintiffs sought to have their undivided half share 
in tho suit properties converted intó a divided half share, : 

Held, that value of the suit for purposes of jurisdiction was the plaintiff half share in the suit 
properties. i l 

Appeal against the order of the Court of the Subordinate Judge of Tellicherry, 
dated 29th September, 1944, and made in`O. S. No. 50 of 1944. 


P. Govinda Menon for Appellants. 
K. Kutitkrishna Menon for Respondent. 
The Judgment of the Court was delivered by 


Honweill, F.—The question that arises in this appeal 15 whether the lower Court 
was right in valuing the parambas which were the su ject of the suit under section 7, 
clause (v) M) ofthe Court-Fees Act and calculating the value. of the suit for 
p of jurisdiction on the half share of the suit properties comprising parambas, 
building, garden, etc., claimed by the plaintiffs, l ; 


` The main question is whether jurisdiction should be determined by valui 
the whole of the plaint schedule properties or only the half share which the plaintifi 
claim as theirs. m ! 
Section 4 of the Suits Valuation Act says : A 
'* Where a mut relates to land or an interest in Iand......... the amount at which for purposes of 
jurisdiction the relief sought in the suit is valued shall not exceed the value of the land or interest 
as determined by rules under section 9". ° g 
It is clear from this section that for purposes of jurisdiction it is the plaintiffs! interest 
in the property. that must be valued. The plaintiff? suit was for partition of their 
half share in the suit properties. In other words, they asked that their undivided 
half share in the properties should ‘be converted into a divided Half share. This 
relief could not be valued ; and coürt-fee had to be calculated according to the- 
provisions of Article 17 of Schedule II of the Court-fees Act. - The matter in dispute 
in the suit was however whether the plaintiffs had a half share in the plaint schedule 
properties or not. “According to their claim, they had an undivided half share in 
the suit properties, which they sought to have divided ; and so it seems clear to us 
that the suit related only to a harc of the plaint schedule properties. U 


The value of a partition suit has been considered on many occasions by this 
Court, but it is unnecessary to refer to those decisions for the matter came up- for 
consideration by the Privy Council recently in Bai Shavanti Bai v. Janarihan Raghu- 
nath Warick!. ‘Their Lordships were concerned with the valuation of an ap 
sought to be preferred under section 110, Civil Procedure Code ; and they held 
that the value of the matter in dispute was the value of the share of the joint family 
property claimed by the appellant. 

- They said: ux 

“Tt is enough for the purposes of the present to that their Lordships feel doub 

& question as to the title of the plaintiff to the share which she claims inthe foe pone nt 


become a question ing the whole of the joint famil estate merely because if her title is = 
blished it would resalt in the Joint family estate being partitioned.” 3 idum 


* A.A.Os No. 838 of 1945. SUR 


6th December, 1946. 
I. L.L.R. 1944 Bom. 745. 


M 


e 
3 
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It is true that their Lordships were considering the value of the subject-matter of an 
ap under section 110, Civil Procedure Code and not the subject-matter of the 
suit; but the value was there the same, as the scope of the appeal related to the 
whole subject-matter of the suit. 


The learned Subordinate Judge also discussed the question whether the 
value of the parambas would have to be calculated under section 7, clause (v) of the 
Court-fees Act or not. It is conceded here that if the appeal fails on the first point; 
then section 7, clause (v) will apply ; but it 1s ed that the sub-clause applicable 
is not section 7, clause (v) (b), according to wen value would be ten times the 
land assessment, but section 7, clause (v) (c) or (e). In the first case, the value would 
be calculated at fifteen times the net profits or according to the market value of similar 
land in the neighbourhood. It is contended that the suit should be valued under 
section 7, clause (v) (4) because the paramba has a house standing upon it. We 
however, find that the question as to the sub-clause of section 7, clause (v) applicable 
was not discussed in the lower Court, the arguments there proceeding on the basis 
that if section 7, clause (v) applied, then the value of the parambas would be cal- 
culated at ten times the rent. Even in the grounds of appeal we find no reference 
to the point now sought to be raised. It cannot therefore be allowed to be argued 
in this Court. ; 

The appeal is dismissed with costs. 

B.V.V. ——— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MnR. JUSTIOE RAJAMANNAR. 
D. Shanmugha Raja, Proprietor of Sivaganga Estate, being minor, 
represented by Dewan ur V. Ponnuswami Pillai, Manager, 
Sivaganga Estate e Appellani* 


D. 
A. R. M. Suppiah Servai and others .. Respondents. 


Madras Forest Aci Eie Dar io fo and 3o—J Notification wads: section 92 extending provi- 
sions cf section 26 to forests un — right of Zamindar to such forests, if 

by Qamindar for decliration of title to such forests and for a permanent injunction to restrain defendants from 
ye i peciit pus apse a an ga apud Press) vation of Private Forests Act. 
(XVII ef 1946)—Applicability to such forests in ‘ estates’ as defined in the Madras Estates Land Act. 

There is nothing in the provisions of the Madras Forest Act or in the rules framed thereunder, 
which takes away the proprietary right of a Zamindar to forests in his estate to which the provision 
of the Madras Forest have been made applicable by notifications thereunder. 

Where at the desire of the Zamindar the Provincial Government extends the provisions of 
section 26 of the Madras Forest Act to the forests and waste lands in his estate and issues a notifica- 
tion under section 92 of the Act declaring such forests to be '' Reserved forests," such forests and waste 
lands do not thereunon become the property of the Government. As such, the Zamindar can maintain 
a sult for a declaration that such forests and waste lands belong to him and are in his enjoyment and 
for an inj ion to restrain the defendents from interfering with his possession and enjoyment 
of those forests and waste lands. Neither the Government nor the forest officer could maintain a 
suit for a declaration of title and ownership as regards those forests. 

Madras Preservation of Private Forests Act (XVIIT of 1 does not apply to reserved forests 
constituted under the Madras Forest Act in respect of forests situated in ‘estates’ as defined inthe 
Madras Estates Land Act. 


SEES against the decree of the Court of the Subordinate Judge, Devakottai, 
in A. 8. No. 48 of 1944, referred against the decree of the Court of the District 
Munsiff, Devakottai in O. S. No. 82 of 1942. 

K. Kuttikrishna Menon for Appellant. 

M.S. Vaidpanatha Aiyar for Respondents. 

Jopoment.—The plaintiff who is the appellant is the proprietor of the Sivaganga 
Estate represented by his manager. He sued for a declaration that the property, 





*8.A. No. 1193 of 1945 and December, 1946, 
AMP. Nom 3552, 3553 and 5682 of 1945. pia » 1946 
16 


114 THE MADRAS LAW JOURNAL REPORTS. ~ [1947 


described in the schedule to the plaint, situated -in Oorawayal village 
belonged to him and was in his enjoyment, for a permanent injunction 
ing the defendants from trespassing upon its limits and cutting off the trees 
therein and for damages and other reliefs. He alleged that the village was situate 
in his estate and that the tank and forest of the village belonged to the estate. In 
ph 6 of his plaint, he alleged that the pro described in the plaint 
schedule had been declared by the Government to be a “ Reserved Forest ^ and 
that thé Zamindar for Sivaganga had been appointed Forest Officer in respect 
of the said forest. The defendants denied the plaintiff's title and also took 
objection to the maintainability of the suit. Thislatter plea was contained in 
paragraph 11 of their written statement which runs as follows : 
“Tf there is any truth in the allegation that the suit property is reserved forest, the suit presented 


by Raja Avergal is not sustainable under law. Only under the Forest Act ought to 
have basen taken and as such the present suit cannot be en i and it is liable to be dismissed on 
that ground alone." 4 


The learned District Munsiff of Devakottai who tried the suit overruled the objection 
raised as regards the maintainability of the suit, found on the other questions in 
fav.ur of the plaintiff and granted him a decree, 4 


On appeal by the defendants, the learned Subordinate Judge of Devakottai 
without going into the merits of the case, held that the plaintiff was not entitled 
to claim a declaration that the p belonged to him and also found that the 
suit brought by him as proprietor of the Si estate was not maintainable. 
He accordingly dismissed the suit and the plaintiff has therefore filed the above 
second appeal. 


The learned Government Pleader who appeared for the appellant contended 
that there is nothing in the provisions of the Forest Act or in the rules fiamed 
thereunder which takes away the proprietary right of the zamindar to forests to 
which the provisions of the Forest Act have been made applicable by notifications 
thereunder. I entirely agree with him. 

The learned advocate for the respondents tried to maintain the position that 
after the issue of a notification under the Madras Forest Act, the Zamindar as 
zamindar ceased to have the right to the possession and management of the suit 
forest and that he was not entitled to maintain a suit as a zamindar and as owner. 


` My attention has been drawn to Notification No. 452 dated 22nd June, 1937, 
under which the Provincial Government extended the provisions of section 26 
of the Forest Act to the forests and waste lands in the Estate of Sivaganga. This 
was done at the desire of the Zamindar. The power to extend the provisions of 
the Forest Act to lands which do not belong to Government is contained in section 22 
of the Act. Under that section, the owner of any land may, with a view to the 
formation or conservation of forests thereon, represent in writing to the Collector 
his desire,inéer alia,that all or any of the provisions of this Act or rules made thereunder 
be applied to such land and the Government may in any such case, by notification, 
apply to such land such provisions of this Act as it thinks suitable to the circum- 
stances thereof and as may be desired by the applicant. It is clear from the noti- 
fication No. 452 that what the Zamindar dered the Government to do was to 
extend the provisions of section 26 of the Act to the forests and waste lands in his 
estate. Section 26 confers on the Provincial Government the power to regulate 
the use of the pasturage or of the natural produce of land and to make rules with 
respect to such land regulating or prohibiting the Fee or breaking up of land 
for cultivation and otherwise r ting the use of such land consistent with the 
objects ofthe Act. The Provincial Government may also by rules prescribe penalties 
for infringement of the rules. After extending the provisions of section 26 to the 
'orests and waste lands in the Sivaganga Estate by notification No. 452 the Govern- 
ment issued another notification No. 453, under which they made rules to regulate 
the management of the forests and waste lands in the Sivaganga Estate. - The first 
ofthe rules is as follows : A. ES D. 


* 
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“These rules-shall bo subject to all rights legally vested in any individual or community on 
the date of-their publication.' 


Under rule 2, forests and waste lands in the Sivaganga Estate and at the disposal 
of the Zamindar thereof shall, for the purpose of these rules, be classified into 
reserved lands and unreserved lands. There are rules making due provision for 
the safeguarding of the forest produce and for the preservation of the forests, with 
which we are not concerned. It will suffice if we refer to rule 3, under which it 
shall be unlawful for any person to fell, remove, girdle, mark, lop, etc., cr otherwise 
damage, any tree, or remove any forest produce unless he is authorised to do so 
by the Collector or by some one duly authorised by him to grant such permission. 
The Collector is given several powers under these rules in the management of : 
the forests and waste lands. Rule 7, sub-rule 3, provides that reserved trees shall 
not be felled or otherwise interfered with except on a permit granted by the Forest 
Officer or an official of the Estate authorised by the Collector in this behalf. By 
rule 13, a provision is made for punishment of those who infringe the rules., The 
last rule No. 15, says: l _ ao 

*'In the above rules, the expression ‘forest officer’ means the Zamindar of the Sivaganga 


Estate.” 


r 


The learned advocate for the respondent contended that by reason of the noti- 
fication, the Zamindar was not entitled to maintain the suit as Zamindar. He 
attempted to support his argument by referring to cases which lay down that a 
lessor cannot before the termination of the lease granted by him sue to eject a 
Bep from the demised property. He cited Ramanadan Chetti v. Pulikutti Servail 
and Mohidesn Ravuther v. Jayarama Iyer?. I am unable to see the bearing of these 
cases or the proposition of law which was enunciated therein, on this case.. The 
fact that large powers have been granted by the notification to the Collector for 
regulating the management of the forest does not mean that either the ownership 
or the legal right of the Zamindar to possession has been taken away. In any 
event having regard to the fact that this suit is nota suit to eject the defendants 
there is no room for an application even by analogy of the principle laid down in 
these cases. ` 


T'e first prayer in the plaint is for a declaration that the property described 
as S. No. 2 in Ooravayal village, belongs to and is in the enjoyment of the plaintiff. 
I have not been referred to any provision of the Forest Act which deprives a Zamindar 
of his ownership of forest land which has been declared by notification to be “ Reserv- 
ed Forest," What the Zamindar requested the Government to do was to extend 
the provisions of section 26 of the Forest Act to the forests and waste lands in his 
estate. These forests and waste lands do not become the property of the Govern- 
ment on the issue of a notification under section 32 of the Madras Forest Act. 
I therefore do not see how the plaintiff asa Zamindar cannot maintain a suit for 
a declaration that the property belongs to him and is in his enjoyment. 


It was admitted by the learned advocate for the respondents that neither 
the sections of the Act nor the rules framed under the Act provide for the institution 
of a suit bya Forest Officer as such. It is therefore difficult to understand the 
objection as developed in the lower Courts that the suit was not instituted by the 
Zamindar as a Forest Officer. The issue in the trial Court was whether the suit 
was not maintainable as it was not filed p the Forest Officer and in the trial Court 
reliance appears to have been placed for the defendants on section 56 of the Madras 
Forest Act. This section has obviously no application. In the lower appellate 
Court the argument which appears to have found favour with the learned Subordi- 
nate Judge was that the suit should fail inasmuch as the suit was not filed by the 

ent or under the authority and sancticn of the Government or by the 
plaintiff in his capacity as Forest Officer. I have not been shown any provision 
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under which either the Government or the Forest Officer as such could maintain 
a suit for a declaration of title and ownership as regards forest lands in the estate. 


In this case it is not as if the defendants pleaded that their action was justified 
on account of anv permision ted by the Collector under the rules made by 
the notification, Ex. P-2. There is no conflict in this case between the powers of 
the Collector under the notification and the rights of the Zamindar as the proprietor 
of the estate in which the forests are situate. In such circumstancss it is impos ible 
for me to »ccept the contention on behalf of the respondents that the suit is not 
mintainable. - l 


Mv aitention was drawn to the provisions of Madras Act XVIII of 1946 which 
received the assent of His Excellency the Governor-General on 20th October, 1946. 
Under section 5 all suits, dings in execution of decrees or orders and other pro- 
ceedings by way of icd or revision in which a claim to customa y or prescriptive 
rights in forest is involved, .-. . . . which are pending at the commence- 
ment of this Act . . . . .sballstand sta aad Aali aor be proceeded with 
until after the expiration of this Act. I am clearly of opinion that the provisi ns 
of this Act do not apply to the present case for two reasons: (1) this is not a-case 
in which a claim to customary or prescriptive rights in a forest is involved; and 
(7^) t^e Act itself Joes not apply to reserve forests constituted under the Madras 
Forest Act of 1882. The learned advocate for the ndents contended that 
the words “ but does not apply to reserv d forests constituted under the M dras 
Forests Act, 1882 " are only an exception to sub-clause (iit) of sub-section (2) of 
section I, t.&., to private forests situated in other areas in the Province of Madras 
and having a contiguous area exceeding 100 acres which may be declared by the 
Provincial Government to be forestsfor the purposes of this Act by notification 
in the Fort St. George Gazette. It is clear from the terms of the sub-clause that 
the contention is without any substance. Sub-clause (iii) refers to private fcrests 
which will be dec'ared by the Provincial Government to be forests for purposes of 
the Act by notification in the Fort St. George Gazsite. There is no point in saying 
that to reserved forests among such a class of forests, the Act will not apply, because 
one would presume that the Government would not declare certain forests to ke 
forests for purposes of this Act, knowing at the same time that under the 
if they are reserved forests, the provisions of the Act will not apply. In my opinion 
the words ** does not apply to reserved forests constituted under the Madras Forest 
Act, 1882,” will certainly apply to sub-cla'se (iif) namely, to forests situated in 
estates as defined 1n the Madras Estates Land Act including the suit forest. For 
these two reasons, I hold that the hearing of this second a need not be stayed. 


As the learned Subordinate Judge did not deal with the merits but dismissed 
the suit on this preliminary point, the second appeal is allowed and the case is 
sent back to the Nenad Subordinate Judge for depoa on the issues other than 
the issue disposed of by this Court. 

Costs of the second appeal will abide the final result. Court-fee on the memo- 
randum of appeal will be refunded. (Leave refused). d 

Q. M. P. Nos. 3552, 3553 and 5682 of 1945.—These applications are only 
made for interlocutory relief till the disposal of the second appeal. They are 
therefore dismissed. , the plaintiff will be at liberty, to make similar 
. Applications to the lower ia Court. 


V.P.S. Appeal allowed and case remitted. 


1] TAYI NARASIMHA RAO 0. PASUPALETI BURANNA. I17 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
PRESENT — MR. Justice HORWILL AND Mr. jJusrag BELL. 
Tayi Narasimha Rao, Executive Officer, Relangi and another ..  dfpellants* 
: | p 


Pasupaleti Suranna and others .. Respondents. 
Madras Hindu jun beali orici o E d 1927), Section wil Procdwrm Code 
V of 1998), sections 15 apathy stu. ari to i efter motifeaticn macer 
VI-A—Claim to recoosr property in passession oj defendenis as previous trustess—Court in which the 
suit should be Aled — Nate of suits contemplated by section 73. 
A suit filed under section 79g of the Madras Hindu Religious Endowments Act related to the 
p of a temple in the possession of tho defendants on account of their prior position as de facto 
if not E OEE atu al si Desa Na Ng Sae ted in succession as officers to 
administer and manage the temple after notification under Chapter VI-A of the Act, The plaintiffs 
prayed that the properties of the temple be declared to be the endowment of the temple and be 
vested in the plaintiffs and also for an acccount of the income of the p ies and to give 
pM ngan a pa Bab, On a question as to the proper Court in which the suit should 
3 


Heid, (1) The suit was not a suitable one to be filed under section 73 of the Madras Hindu 
ious te Act and therefore the proper Court, following the principle of section 15,Civil 
Procedure Code, would be the Court of the lowest grade competent to try it; in this case, the Sub- 
Court 


(2) Section 73 of the Madra: Hindu Religious Endowments Act is to the same effect as 
section ga of the Civil Procedure Codo and its implications and as such decisions relating to section 
ga, Civil Procedure Code, can usefully be employed in considering the meaning of section 73 of the 
Act, there being in essence no difference between the two, ; 

A against the order of the District Court, West Godavari, at Ellore, 


p 
dated the 12th March, 1945, in O. S. No. 8 of 1944. 


K. Subba Rao for Appellant. 
P. Ghandra Reddit and K. Venkatarainam for Respondents. 


The Judgment of the Court was delivered by ' 


Bell, 7.—This appeal arises out of a decision given by the District Judge of 
West Godavari in O. S. No. 8 of 1944. "That suit purported to be filed under 
section 73 of the Madras Hindu Religious Endowments Act and related to the 
property of the Malleswaraswami temple at Relangi. This temple was notified 
by Government under Chapter VI-A of the Act and the first plaintiff was duly 
appointed the executive officer. Later, after the suit was filed, he was replaced 
by the second plaintiff. The defendants are said to be in possession of the temple 
lands and to have been at one time prior to the appointment of the plaintiffs de 
facto if not de jure trustees of the temple. 

The plaint asks that the entire interest in the suit land—the properties of the 
teml ould be declared to be the endowment of the temple and be vested 
in the plaintiffs. Next the plaintiffs ask for an account of the income of the property 
and of the expenses incurred by the defendants for the yearly kal and that 
the defendants be ordered to pay over the moneys remaining in their hands with 
interest. Thirdly, the plaintiffs ask for possession of the suit property.  . 

The first issue framed in the sut related to jurisdiction. The learned District 
Judge nevertheless decided to consider fully the other issues and only at the 
end of his judgment to deal with the first issue. He went into this issue with great 
care and came to the conclusion that the suit was not a suitable one to be filed 
under section 73 of the Áct and therefore that the proper Court should have been 
the Sub-Court at Narasapur, following the principle of section 15 of the Code of 
Civil Procedure, viz., that every suit be instituted in the Court of the lowest 
E competent to try it. Itis a pity we think that he did not go on and decide 

e whole case hi because then the matter would have been ended once for all 
and it would not have been possible for the defendants to have canvassed the 
matter on appeal at any rate on the ground that there was want of jurisdiction, 
However, as the learned Judge felt bound to decide the question of jurisdiction 





* A.A.O. No, 551 of 1945. 6th December, 1946. 


118 THE MADRAS LAW JOURNAL REPORTS. [1947 


and to decide it against the plaintiffs it is not for us or any one to criticise his 
scrupulousness in this regard. i - 
. The point that we have to determine is whether, in fact, this is the. Pis of 
suit aE ah by section 73 of the Act. That part of the section which may 
be applicable is as tollows : 

“ (1) The Board or any person having interest and having obtained the consent of the Board 


Having regard io the plaint in this case sub-section (d) is the only one material. 
It has been said many times that section 73 of the Actis io the same effect as section 
9a of the Code of Civil Procedure and its implications. Is this the type of suit con- 
templated by thesection? In our opinionitis not. Here the plaintiffs are the 
duly appointed trustees of this temple. They are endeavouring to exert their 
right to possession ; possession of the trust property—and to oust the defendants 
who by reason of the plaintiff’ app-intment have become no more and no less 
than ` . It may be that the defendants are still endeavouring to carry 
out the functions as though they were still trustees and of course in so doing they 
will be answerable for their acts. But when the plaint uses the word “ accounts ^ 
it is not that they are being asked to account since the appointment of the plaintiffs 
as trustees although of course they may be compelled to give an account of their 
trusteeship upto the moment when it legally expired. The plaintiffs here are not 
persons “having an interest’? in the sense that they are members of the public 
who wish to see that the temple and the trust property are properly administered 
but they are persons who are in law bound to recover the“ property 
having been appointed trustees of it and if they do not seek to obtain possession 
they will be failing in their duty and committing a breach of trust. In our view 
the section is quite clear. It was never intended to give one claimant to the temple 
pro , relief against another claimant, but to enable persons interested, members 
of the public, worshippers and the like to have an opportunity of seeing the accounts 
of a temple and ascertaining how efficiently or otherwise it is being managed, and. 
in such case they may ask for a trustee to bt removed amd replaced hy a more efficient 
man, ‘They may also ask that the trust property shall vest in some particular 
person and get directions as to its management ; but the section was never intended, 
as is said, to enable a person to recover his private rights. 

A number of cases have been cited to us but we do not think it necessary to 
refer bo them in detail. One of us held in Padmanabka Kamath v. Vaikunta Bhatia} 
with regard to this section as we now hold today. From a perusal of other cases 
it appears to us that the decisions relating to sections ga of the Code can usefull 
be employed in considering the meaning of section 73 of the Act, there being in 
essence no difference. In 7 hirumalai Thirupathi Devasthanams Committee v. Kris z 
for example, the learned Chief Justice pointed out that section 92 of the e 
deals merely with the procedure to be adopted in a representative suit for a relief ; 
and that there must be an ap t necessity for a direction of the Court with 
regard to the administration of the trust, nct as to whether A or B is the rightful 
trustee. In that case too, certain trustees were held to have a normal right of 
action to recover from other trustees certain moneys collected on behalf of the 
temple and that such right was entirely independent of section ga of the Code. 
At page 653, the learned Chief Justice adds: : -— 

“The ndents are in law bound to deliver to the ffs the moneys and off in 
kind chad o D : pee eee a 
So here the defendants are bound to hand over the trust property to the plaintiffs 
if the plaintiffs’ claim is true and jt is the latter’s duty to enforce delivery. 

For these reasons we think that the learned District Judge came to a 
correct conclusion and that this appeal must be dismissed with costs. - 

K.G. ` me — i Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SI& ALFRED Henry LroNEL Leaca, Ghief Justice AND Mr. JOSTIOE 
LAKSHAMANA Rao. 


Dhulipalla Brahamaramba ..  Petitionsr* 


p. 
Dhulipalla Seetharamayya and others .. Respondents. 


Civil Procedure Coda (V of 1908), Order 35, and section 149—Aphlicatto for leave io swe in forma 
pauperis—Death of applicant dering pendency of —Right of his gel representalio 10 ba brought on record 
and to continas suit on payment of requisite Courtfoe—Kffect om iumitation for the swit—Applicability of 
section 149, Civil urs Code to sesh a cass. 

As an application for leave to sue ia forma is embodies a plaint, if the applicant dics 
during its pendency, his legal representative is entitled to be brought on record and to continue the 
suit on payment of the requinte Gourt-fee. Limitation for the suit must be deemed to have 
ED E URS See anga On cer So E ore pombe ey Wa Aled, Here, section 149, 

| Procedure Code would apply. 

Anasupamma v. Subbareddt, (1943) 2 MLL. J, 180, overruled. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased tə revise the order of the Court of the Subordinate Judge, Tenali, 
dated 11th September, 1945, in I. A. No. 662 of 1945 in O. P. No. 24 of 1944. 


The Advocate-General (K. Rajah Aiyar) and X. Ramaseshayya for Petitioner. 
V. Subramanyam, Ch. Raghava Rao and K. Kotayya for Respondents. 


This p -tition coming on for hearing, the Court (Happell, J.) made the following 

ORDER or REFERENCE TO A BENGH (8-11-1946).— The question in this civil 
revision petition is whether the legal representatives of a plaintiff who dies during 
the pendency of an application to be permitted to sue in forma pauperis can be brought 
on record and allowed to prosecute the suit on payment of the isite Court-iee. 
There appears to be a conflict on this question between a recent decision of Horwill, J., 
in Anasuyyamma v. Subba Reddit and the decision of Bardswell, J., in Duraipandizan 
v. Sulaimalas Pillai’. The case will be put before the Chief Justice for orders as 
to its being posted before a Bench. 


In pursuance of the aforesaid order of reference, the petition coming on for 
hearing, the Judgment of the Court was delivered by 


The Chief jusiice.—One Dhulipala Venkata Subba Rao and his two minor 
brothers, Sreedhara Rao and Bu iya, filed an application in the Court of the 
Subordinate Judge, Tenali, asking to be allowed to sue in forma p is for a decree 
for the partition of immoveable PEPE. The application complied with all the 
requirements of the Code of Civil Procedure with regard to a plaint. The document 
was in form and substance a plaint, coupled with a prayer to be allowed to sue 
without payment of the Court-fee. Before the Court E time to inquire into the 
alleged pauperism ofthe petitioner, Dhulipala Venkata Subba Rao died. Thereupon, 
his mother, the petitioner now before us, applied to be brought on the record 
as his legal representative and to be allowed to continue the suit in his place. She 
signified her willingness to pay the Court-fee. The Subordinate Judge relying on 
the judgment of Horwill, J, in Sg Caron v. Subba 1 dismissed 
the application. The petitioner then asked this Court to set aside the order of the 
Subordinate Judge in the exercise of its revisional powers. In the first instance 
the matter came before Happell, J., who referred it to a Bench for decision. 
In his order of reference the learned Judge pointed out that the decision of Horwill, J., 
was in conflict with the judgment of Bardswell, J., in Duraipandiya v. Solatmalai 
Pillai’. i 

It follows from what we have said that the question involved is whether the legal 
representative of a person who dies during the pendency of an application to be 
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allowed to sue in forma pauperis can be brought on the record and allowed to prose- 
cute the suit on payment of the requisite Court-fee. The decision of the question 
requires the consideration, not only of the two cases referred to, but of the judgment 
of the Privy Council in Stuart Skinner v. William Orde etc.1_ and of other authorities. 
The judgment of the Privy Council in Stuart Skinner v. William Ords eic. !-has.a very 
important bearing on the question under discussion, but its effect has not always 
been properly understood. ‘There, a idee applied for leave to sue as a pauper, 
but pending the inquiry into his alleged pauperism he obtained funds which enabled 
him to pay the Court-fee. He was allowed by the Court to pay the Court 
fee, whereupon his petition was numbered and registered a8 a plaint. The 
Judicial Committee held that in those circumstances the suit should be deemed 
io have been instituted from the date when the petition to sue in forma pauperis was 
filed and that limitation ran against him only upto that time. ‘The Code of Civil 
Procedure of 1859 was then in force. After referring to its provisions. with regard 
to applications to sue informa pauperis Sir Montague E. Smith, in.delivering the 
judgment of the Board, said : BC 

‘t Therefore it " (the petition) OnB e e d asi the statute requires in a plaint, 
and, plus these, a prayer that the plaintiff may be to sue tx forma pauperis.” . 
Later in the judgment Sir Montague E. Smith said : 

Altpegh Oc analogy i nof pêri wha! tat MEE eta ome me 

ctice in the Indi ta stamp is put t 

ag ue eM dee rn Bee Pa 
that time only, but remains with its original date on the of the Court, and becomes free from the 
objection of an improper stamp when the correct stamp has been placed upon it." 


There is no essential difference between an ch to sue in forma pauperis under 
the present Code and an application under the Code of 1859. - 


It follows from what was said in the judgment in Stuart Skinner v. Williams Orde 
eic, * that such an application is in fact a plaint coupled with a prayer to be allowed 
to sue without payment of the required Court-fee. A plaint which does not Lear 
the Court-fee prescribed by law, in whole or in part, can by reason of section 149 
of the present Code of Civil Procedure be stamped with the permission of the Court 
at any stage and when this is done the document has the same force and effect 
. as if the fee had been paid in the first instance. There were no such provisions 
in the earlier Codes. 


Order XXXIII, rule 15 of the Code now in force provides that an order refusing 
to allow the applicant to sue as a pauper shall be a bar toa geist (oe application 
of the same nature in respect of the same right to sue, but the applicant shall be at 
liberty to institute a suit in the ordinary manner in respect of the right claimed, 
provided he pays the costs, if any, incurred by the Provincial Government and by 
the opposite opposing the application for leave to sue as a pauper. It has 
always been the practice of this Court, when an application to sue in forma pauperis 
has been refused, to allow the applicant to pay the requisite Court-fee within a sti- 
pulated period and on payment of the Court-fee within the time allcwed to regard 
the suit as having been instituted on the date on which the application for leave to 
sue in forma pauperis was presented. 


The nature of an application to sue in forma pauperis has been discussed on 
numerous occasions in Indian High Courts, since the present Code of Civil Procedure 
came into force. In Balaguru Naidu v. Muthuratnam Iyer? this Court (Krishnan, J.) 
held that an application to sue as a pauper is a combination of a plaint and an 
application to excuse the payment ofthe Court-feeonit. The Calcutta High Court 
gave a pronouncement to the same effect in Jagadeeshwaree Debes v. Tinkarhi Bibi? 
as did the Patna High Court in Bank of Bihar, Lid. v. Sri Thakur Ramchandarji Maharq*. 


I. (1879) LR 6 LA. 126 : I.LR. a All. 241 3. (1999) I.L.R. ‘6a Cal. 711. 
Q.). - 4 (1929) I.L.R. g Pat. 439. 
2, (1929) 46 MLJ. 254. | 
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On the other hand, two of the Judges of a Full Bench of the Allahabad ‘High 
Court held in Chunna Mal v. Bhagwant Kishore! that an application to sue asa 
pauper was not a composite document, although the third Judge was of the opinion 
that it was. There an application for leave to sue as a pauper was refused and an 
application for a review of the order met with a similar fate, but the Court of first 
instance allowed time to the petitioner to deposit the isite Court-fee. In revision 
the High Court by a.majority held that when an application for leave to sue as a 
pauper is rejected under Order XXXIII, rule 7 A the Court cannot under sec- 
tion 149 of the Code allow the applicant to pay requisite Court-fee and treat 
the application asa plaint. The majority opinion was expressed by Sulaiman, G.J.» 
and Bennett, J. e dissentient Judge was Allsopp, J. The learned Chief Justice 
and Bennett, J., held, however, that when the rejection was under Order XXXIII, 
rule 5, time to pay the requisite Court-fee could be allowed. Sulaiman, C.J.; and 
Bennett, J., considered that the judgment of the Privy Council in Stuart Skinner v. 
William Ords etc.* did not apply but we can see no real ground for distinction. We 
consider that in Stuart Skinner v. William Orde etc.* the Privy Council unquestionably 
held that an application to sue tn forma pauperis is a composite document, a plaint 
coupled with a prayer to be allowed to sue without payment of Court-fee. 


There are two decisions, one of this Court and one of the Bombay High Court 
in which interlocutory applications have been ne as in a suit during the pendency 
of an application to sue in forma pauperis. In Chidambaram v. Nataraja Mudaliar? 
Gentle, J., held that on the presentation of a petition for leave to sue in forma pauperis 
the suit should be deemed to have been instituted on that date and consequently 
the application for a Commissioner to takean inventory of moveable property was 
properly made within the meaning of Order XX'XIX, rule 7 of the Code of 
Civil Procedure. The application was filed before there hid been any D 
into the pauperi of the applicant. In Totaram lchharam v. Dattu Mangu4, 
Beaumont, C. J., and Wassoodew, J., held that an application for the a pointment 
of a commissioner to take an inventory of dd could be filed along with a 
petition for leave to sue in forma pauperis and be ealt with by the Coyrt under 
Order XXXIX, rule 7 of the Code. "The learned Chief Justice said that he 
entertained no doubt that the plaint, whether it consisted of the original plaint, 
or of the petition deemed to be a plaint, took effect from the date when the plaint 
and the petition were presented. ` ET ; - 


We are concerned in the present case with the position when the petitioner 
dies during the pendeucy of an application. for leave to sue as a pauper.” Our 
attention has been drawn to five reported cases where this has been the position. 
Three of them are decisions of this Court. In Subbiah v. Sundara Boyamma® Srinivasa 
Aiyangar, J., held that where a petitioner dies during the pendency of his application 
for leave to sue in forma pauperis his legal representative is not entitled to continue 
the further prosecution of the petition. basis of this decision was that the 
application to suc in forma pauperis is purely a personal relief and therefore the legal 
representative cannot stand in the applicant’s shoes. The learned Judge was, 
however, careful to indicate that there was no objection to the legal representative 
being brought on the record if he wished to continue the proceedings as a suit by 
the payment of the requisite Court-fee. In Duraipandiyan v. Solaimalai Pillai* the 
sons of a deceased petitioner applied to\be joined as his legal representatives and 
‘sought to proceed with the suit on payment of the requisite of the Court-fee. It was 
held by Bardswell, J., that this was permissible. The learned Judge’s opinion 
coincided with that expressed by Srinivasa Aiyangar, J. This is the second of the 
two cases mentioned by Happell, J., in his order referring the present petition 
to a Bench. 
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We now come to the first case referred to in the order of reference, namely, 
Anasxyamma v. Subba Reddit. There Horwill, J, held that the right of a legal 
representative was merely to file a fresh application to sue in forma pauperis or institute 
a se te suit. No reference was made in the judgment to the decision in Durat- 
pandan v. Solaimalai Pillai?. Horwill, J , consid that on the death of the person 
applyingfor leave to sue as a pauper his application abates, and that it would not be 
possible for the Court to overlook the b and to regard the plaint as having keen 

ted by the legal representative on the day when the application was originally 
ed. This decision is not only in conflict with the judgments in Subbiah v. Sundara 
Boyamma?* and Duraipamdiyan v. Solaimalai Pillai? but it ignores the fact that an 
application for leave to sue in forma paxperis is a plaint and that the legal represen- 
tative of the applicant is entitled to enforce all the rights which he possesses. More- 
` over, the learned Judge also ignored the provisions of section 149 of the Code of 
Civil Procedure. He consid that the decision in Subbiah v. Sundara Boyamma® 
supported his view but here he overlooked the fact that Srinivasa yangan J; 
expressed the opinion that the legal representative could continue the suit on 
payment of the requisite Court-fee. 


The other two cases which have reference to the position when the petitioner 
dies are Mst. Bibi Marim v. Suraymal* and Annapurnabai v. Balaji Maroti’. In the 
former case a Division Bench of the Patna High Court held that the legal represen- 
tative of a deceased petitioner could continue the padres a as a suit on payment 
of the requiste Court-fee. In Annapurna Bai v. Balaji Maroti*, the Nagpur High 
Court ressed the same opinion and said tbat the legal representative was in 
reality substituted for the deceased party in his a a as the plaintiff and not as 
one suing for exemption from payment of Court-fee. 


As the application for leave to sue in forma pauperis embodied a plaint, we hold 
that the petitioner is entitled in law to be brought on record as the legal representative 
of Dhulipala Venkata Subba Rao and to continue the suit on payment of the requi- 
site Court-fec. We have shown that there is ample authority to support this decision. 
We also hold that limitation must be deemed to have stopped on ic date on which 
Dhulipala Venkata Subba Rao filed his application for leave to sue in forma pauperis. 
Here section 149 of the Code of Civil Procedure applies. 


The application for revision is allowed and the case remanded to the Sub- 
ordinate Judge to decide whether the petitioner is in fact the legal representative of 
Dhulipala Venkata Subba Rao. If she is, he must substitute her name for his and 
allow her to continue the suit on payment of the Court-fee payable in respect of 
his share. It may be added that the minors Sreedhara Rao and Butchaiya have 
already been permitted to pay the Court-fee on their shares and continue the suit. 
in the ordinary way. 


". "The petitioner is entitled to her costs. —— 
-` VS. Petition allowed. 


[4 J 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: et 


PRESENT :—SIR. ALFRED HENRY LIONEL HM Chief Juri am : a 
LAKSHMANA Rao. 


Somasundaram Pillai Ro | (7o n. Appellan* ~ 
The aia Government of Madras represented by the Collector pow 
of South Arcot . Respondent. 
n anaa shop licences —Provirional 
Price e paketan Miei "to conditions of sale— Conditions of ipun ako moi having statutory force— 

Absence of sontideration epics of te edition age iron Safely of 
that : 

"o have un enforceabls contract there must be n offer and un T | A 
person who makes an offer has the right of withdrawing it before acceptance, in the of a 


condition to the contrary supported ix EI a aa aa aca 
AKE E-DIODIDS Ona - - 


to confirm it. . lt was further that if a bidder commi breach of this e a aa 
conn it» 1t was farther provided that if bidder commited a : 


Á-hidderalanch an aucon- whose bid war proviondTscaceented wi dle Rc bad eios de 
accnrding to the conditions of sale and refused to take out the licence and there was a fresh 
which resulted in a loss to the Government. The bidder who withdrew his bid sued 
the Provincial Government for the return of the amount paid by him as advance and for an injunction 
restraining the Government frém suing for the recovery of the loas occasioned by the re-sale. - 
Had, that as it was conceded that the Br GE EAE lag E E ag 


fication under section ofthe Madras ge mp imr no statutory force and hence in deciding 
i notwithstanding its withdrawal before 


accep only have regard to the law of contract. The plaintiff was entitled 
ir fis n P O RM M e 
condition of sale that once a bid had been made it could not be withdrawn except as provided iri the 
conditions of sale. Dd Mo UEM ah a 
consideration to bind the bidder down to that condition. : 

Appeal against the decree of the District. Court of South Arcot in Repeal 
Suit No. 158 of 1944, preferred against the decree of the Court of the District Munsiff 


of Villupuram in Original Suit No. 116 of 1943. . > E 


M. S. Venkatarama Aiyar for Appellant. ^ B 

The Advocate-General (AK. Rajah Aiyar) and The Government Pleader, 
(K. Kuttkrishaa Menon) for Respondents. ` 

This second appeal sper on for he -before the Hon’ ble Mr. Juus 
Chandrasekhara Aiyar on Tuesday, the noth of ctober, 1946,the Court a i 
sekhara Aiyar, J.) made the following , 

Orver.—The plaintiff is the appellant in this second appeal: He was-a 
bidder at a public auction of some of the: arrack shops held by the Sub-Collector 
of Tindivanam. His was the highest bid in respect of two of the sho But the 
bids were not accepted by the Sub-Collector-and the sale was ord to be con- 
tinued with the plaintiff's bids as the initial Lids. No A came forward to 
bid even at the amounts offered by. the plaintiff. The shops had ultimately to be 
sold for lower bids, with the result that there was a loss to the ent of Rs. 1,148. 
The plaintiff asked for the return of the amcunt he paid as.advance and 
for an injunction dida: far Government Mod euer against him, for. 
the recovery of the loss. suit was dismissed by istri +? 
dismissal was Epek by the District Judge of South Arcot. Hence this second 


appeal. e es, Ge ere z Se oe nge 
: 


Erna hme a MU UE i 
A 
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. Three questions have been raised on his behalf. The first is that the noti- 
fication under which the sales were held and the terms of which are fully set out 
in the judgment of the learned District Judge, has no application at all, because 
it was not a case falling under clause (5), rule 9, under which the Collector can 
postpone orders.confirming or refusing to confirm the provisional acceptance of 
the bid, but a case where the appellant was definitely and finally told that the 
auction sale in respect of the shops for which he bid, was rot confirmed. 


Attention is drawn to the terms of the notice, Ex. D-5 (a). "There is not much 
substance in this contention, not only for the reason that it was not taken in the 
courts below, nor even in the gro of appeal, but also because it 1s easy to sec 
from the terms of the notice read with the Collector's proceedings, Ex. D-4, that 
what was within the contemplation of the parties was not an absolute refusal to 
confirm but a non-confirmation for the time being. If an order is made postponing 
‘confirmation, it means that for the time being there is no confirmation and this is 
what was meant to be con to the appellant. And this 1s obviously the reason 
why no such point was put forward until the ingenuity of Mr. M. S. Venkatarama 
Aiyar, advocate for the appellant, discovered it. 


The other two points raised on behalf of the ap t deserve more con- 
sideration. The sale notification, Ex. D-g under which the auctions were held, 
purports to be by the Board of Revenue. Whether this notification has, under the 
terms of section 69 of the Madras Abkari Act, the force of law an has to be read 
as part of the Act, ——which is the view taken by the learned District Judge—will 
depend upon the further question whether under section 5 of the Act the Provincial 
Government has framed and published any rules prescribing the powers and duties 
under this Act to be exercised and performed by “ abkari officers," which term 
includes the Board of Revenue under section 9, sub-clause (2), and conferring 
on the Board the power to frame rules and issue notifications under section 69. 
"Irue, it may be presumed that all this was done ; but, when challenged, the steps 
by which the notification has acquired the force of law, have to be proved. Otherwise 
the notification would amount to nothing more than conditions of sale prescribed 
by a person who is selling property by public auction. 
- ‘The more serious question is whether, ing in favour of the Government 
that the notification has the force of law by reason section 69 of the Act, it is not 
a piece of legislation by a Provincial Legislature which is repugnant to the Indian 
‘Contract Act, in so far as it provides that the bid shall not be retracted by the 
offeror but is to be treated as continuing even after the second sale is commenced. 
Under section 5 of the Contract Act, an offer in the nature of a bid at a public 
auction can be revoked any time before acceptance; and it has been held in 

v. Ghanshamdas! that any condition dene this right of revocation is 
‘illegal. A continuing offer does not mean an offer which must be kept open till 
acceptance ; it means it can be pni aes at any time, provided it is not revoked. 
The trouble is not surmounted merely by pointing to the fact that as abkari falls 
within List No. II Sys 9r and 40) (Provincial islative List) contracts are 
included ip List No. ITI (Concurrent Legislative List) effect must be given to the 
notification. ‘The question of repugnancy is different from the tion of com- 
petency and is to be judgei by the provisions of section 107 of the Government 
of India Act, as indicated by the Federal Court in Megh Raj v. Allah Rakhia*. 
-It will thus be seen that the points raised are sufficiently important to be 
considered by a Bench of two Judges ; and the papers in this second appeal will 
be placed before the Chief Justice for necessary orders. 
^. This second appeal accordingly coming on for hearing before the Bench (the 
Hon'ble th: Chief Justice and Lakshmana Rao, J.), the Judgment of the Court was 
delivered by. 
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The Chief Justice.— This appeal raises a question of considerable importance 
with regard to the conditions prescribed by the Board of Revenue for the conduct 
of auctions of liquor shop licences. 


On the 4th February, 1942, the Sub-Collector of Tindivanam put up for sale 
by public auction the licences to be issued in respect of certain arrack shops. The 
conditions of sale were in accordance with the conditions approved by the Board 
of Revenue for such sales. The auction was held by the Sub-Collector, but he had 
no power to accept a bid. He could signify provisional acceptance, but actual 
acceptance rested with the Collector himself. Clause IX (a) of the conditions 

vided that the order of the CX llector confirming a bid provisionally accepted 
y the selling officer should be final, unless revised by the Board of Revenue for 
ial reasons. Clause IK (b) was to the effect that if the Collector considered 
e bid to be inadequate he might postpone passing orders confirming or refusing 
to confirm the provisional acceptance and might dircct that the sale should be 
continued from the point at which it was left. Clause IK 7 stated that a sale 
ordered to be continued under clause IX (b) should tegin with the bid provisionally: 
accepted by the selling officer at the original sale and in the name of the individual 
who offered it. If at the subsequent sale a higher Eid should be made and pro- 
visionally accepted by the selling cfficer the bid previously provisionally accepted 
should lapse, but if no higher bid should be accepted the matter should be reported 
by the selling officer to the Collector, who might pass orders confirming the bid 
provisionally accepted at the original sale or might again direct that the sale be 
continued from the point at which it was left at the original sale. Clause IX (e) 
stipulated that no bid which had teen provisionally accepted by the selling officer 
should be withdrawn before it lapsed under clause IX (c) or before orders were 
passed confirming or refusing to confirm it, and provided that if the bidder com- 
mitted a breach of this condition he should be liable to make good any loss suffered 
by the Government. 


The appellant was the highest bidder for four shops and his bids were pro- 
visionally accepted by the Sub-Collector, but the Collector accepted only two 
of them. He refused to confirm the bids made by the appellant for the other two 
licences which, were in t of shops numbered go and 32 tively. Here 
he directed that the sales should Ee “ continued" under clause (b) of the 
conditions of sale. On the 17th February, 1942, the Tahsildar wrote to the 
appellant informing him that his bids for shops Nos. 90 and 32 had not been 
accepted and that the Collector had ordered that the auction sale should be con- 
tinued from the bids already made by him at noon on the 20th February, 1942, 
at the Taluk Office, Villupuram. On the day fixed for the further auction, the 
appellant presented a petition to the Tahsildar in which he stated that he did not 
require shops Nos. go and 32 and asked that the amount of his deposit should be 
returned to him. ‘The petition was rejected forthwith. On the 22nd February, 
1942, the appellant wrote through his pleader pointing out that his bids had 
not been accepted by the Government, and contending that therefore he was entitled 
to withdraw them. On the 26th February, 1942, the Collector passed an order 
drawing the attention of the appellant’s pleader to clauses IX (d and IX (e) of 
the conditions of sale. By an order dated 27th March, 1942, the Collector accepted 
the bids made by the appellant on the 4th ie 1942, in respect of shops Nos. o 
and 32, but the ap nt refused to take out the licences and consequently the 
Collector was compelled to direct a fresh sale to be held. This resulted in a 
loss to the Government of Rs. 1,148. Dus 


On the 15th February, 194°, the appellant filed in the Court of the District 
Munsiff of Villupuram the suit which has given rise to the appeal. He asked for 
& decree against the Provincial Government for Rs. 105 (the amount of his deposit) 
and for an injunction restrai ing the Provincial Government from taki g action 
to recover from him the Rs. 1,148. -The District Muvsiff dismissed the suit on 
the ground that the conditions of sale had the force of law, their publication amount- 
ing to a notification under section 69 of the Madras Abkari Act, 1886. [je finding 
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was accepted by the District Judge of South Arcct on appeal. The appellant 
then appealed to this Court. The appeal came before Chandrasekhara Aiyar, J., 
on the 29th October, 1946. The learned Judge referred it to a Bench for decision 
as he considered that it raised three questions, pud (1) Whether the case fell 
within clause IX (b) of the conditions of sale ; ether the publication of the 
conditions of sale constituted a notification E section 69 of the Act; and (3) 
if so, whether the notification was ultra vires the Provinci Government because 
the conditions of sale conflicted with the provisions of the Indian Contract Act, 
a statute passed by the Central Legislature. 


The learned Advocate-General has very properly conceded that the publi- 
cation of the conditions of sale did not amount to a notification under section 
of the Madras Abkari Act. The conditions of sale bad been settled by the Boar 
of Revenue, but not under any particular provision of the Act. They were merely 
rules drawn up by oa Board for the conduct of sales of liquor shcp licences and had 
no statutory force. the position the District Munsiff and the District 
Judge eed in holding | that the conditions of sale had the force of law and the 
questions formulated by Chandrasekhara Aiyar,]., do not call for decision. ‘The 
question which the Court bas to decide is whether a bid made at such an-auction 
and provisionally accepted can be enforced, notwithstanding that the maker with- 
draws it before acceptance by the Collector. In deciding the question the Court 
can only have regard to the law of contfact. ' 


It was held by a Division Bench of this Court (Coutts-Trotter and Ramesam, JJ.) 
in Champalal v. Ghansham Das! that a bid at a Court auction sale is merely an offer 
which can be withdrawn at any time before it is a ted and the lot knocked 
down to the bidder. The present case does not fall within the four corners of the 
judgment in that case because the conditions of sale were different. There was 
no prohibition against the withdrawal of a bid pending its acceptance. Two of 
the cases considered by Coutts-Trotter and Ramesam, JJ., are, however, of impor- 
tance here. They are Payne v. Gaw? and Cooke v. Oxlej?. In the former case 
it was said: 

“ The auctioneer is the agent of the vendor, and the assent of both parties is necessary to make 


the contract binding ; that is signified on the part of the seller by knocking down the hammer, which 
was not done here till the defendant had retracted. An auction is not unaptly called locus poesitentiae. 


Every bidding is nothing more than an offer on one side, which is not binding on either side till it is 
asscoted to. But according to what is now contended for, one party would be bound by the offer, 
and the other not, which can never be allowed.” i : 
Cooks v, Oxley? is even more in point. There a tobacco merchant offered to sell 
a quantity of tobacco to the plaintiff at a certain price. The plaintiff asked the 
tobacco merchant for time in which to decide whether he should buy the goods 
or not. ‘The time for consideration was granted ; but before it expired the As 
merchant sold the goods to a third party. The plaintiff claimed to be entitled 
to damages. It was held that the action did not lie. Lord Kenyon said that 
nothing could be clearer than that at the time of entering into the contract the 
engagement was all on one side. The other party was not bound and therefore 
it was a nudum pactum. In other words no consideration hai passed to bind the 
seller by his promise to give time and consequently he was entitled to ignore it. ` 


To have an enforceable contract there must be an offer and unconditional 
acceptance. A person who makes an offer has the right of withdrawing it before 
acceptance, in the absence of a condition to the contrary supported by consideration. 
Does the fact that there has been a provisional acceptance make any difference ? 
We can see no reason why it should: A A a, acceptance cannot in itself 
make a binding contract. There must be a definite acceptance or the fulfilment 
of the condition on which a provisional acceptance is based. Our attention has 
been drawn to an observation made by Muttuswami Aiyar, J., in Agra Bant v. 
Hamlin‘, where it was also held that it was competent for a bidder at a Court 
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auction to withdraw his bid. In the courie of his judgment, Muttuswami Ayyar, 

J., said : 
“Tt appears that, in the case under reference it was not one of the conditions of sale that bidders 

were not at liberty to withdraw their bids." 

We do not regard this statement as a definite acceptance of the proposition that 

where there is such a condition a bid cannot be withdrawn. If Muttuswami 

Ayyar, J., intended so to hold, we can only express our dissent. 


The learne Advocate-General has suggested that the decision of this Court 
in Chitibobu Adenna v. Garimalla Jaggaray du! recognises that there can be in Jaw 
à conditional acceptance which will constitute a contract. We have already 
indicated that where there is a conditional acceptance and the condition is subse- 

ently fulfille : there is a contract and that was all that was said in that case. 
Certain occupancy rights in jeroyiti lands had been put for sale by ublic auction 
by the amin of the Maharaja of Vizianagaram. ‘The amin accepted a bid subject 
to the approval of the special agent. The special agent gave his approval where- - 
upon the sale became irrevccable. 


In tke present case there was a provisional acceptance by the Sub-Collector 
of the appellant's bids, but the Collector refused to confirm the acceptance and 
directed the sale to continue. He changed his mind at a later stage end accepted 
the bids, but before this h»ppened, the appellant had withdrawn them, whi he 
was entitled to do in law as there was no consideration to support his implied 
acceptance cf the condition that once a bid had been made it could not be withdrawn. 
If the conditions of sale had statutory force, the position would of course be different 
but they had not statutory force. They were merely conditions which the Board 
of Revenue hal directe ! should be imposed in respect of aucticns cf liquor shop 
liéenc*s. We are firmly of the opinion that the appellant was entitled to withdraw 
his bids because the prohibition against withdrawal had not the force of law and 
there was no consideration to bind him down to the condition. 


For these reasons, we allow the appeal and decree the suit with costs throughout. 
V.S. ———— Appeal allowed. 
[THE FEDERAL COURT OF INDIA]. 
(On appeal from the High Court of Judicature at ,Lahore.)* 


PRESENT :—Sm PATRIK SPENE, Chief Fustics, Sm MUHAMMAD ZAFRULLA 
KHAN AND H. J. Kania, JJ. 
Mussammat Parkash Kaur .. Appellantt 


v. 
Miísammat Udham Kaur alias Amar Kaur and others .. Respondenis. 


Goosrament of India Act (1935) , Schedule VII, List II, Entry qi—‘ Agricultural land' —1If includes right 
in or over agricultural land — Nature of the rights of a mortgages in possession in the Pusjab— Swecession to such 
rights—If governed by the Hindu Women’s Righis to Property Act, 1997. 

^ The expression DN land " is not defined in the Constitution Act, but the psi ung 
employed in Entry 21 of List II of the Seventh Schedule leaves no room for doubt tbat agricu tural 
land must be deemed to include rights in or over agricultural land. Any other construction would 
give rise to scrious anomalies. 

The interest of a geo in possession of agricultural land in the Punjab which is onl a 
right to receive the rents profits of the property till the mortgage money was repaid the 
mortgagee having no right to institute a suit to recover the amount of the loan or to enforce 
the mortgage by bringing the property to sale) isa rightin or over agricultural land 
comprised within Entry a1 of List and succession to the rights of sich a mortgagee is not 
regulated by the Hindu Women’s Rights to Property Act, 1937. : 

B. Banerji, Advocate, Federal Court, instructed by Naumit Lal, Agent, for Appel- 
lant. 


— Ü—— 





i I. (1913) 28 M.L.J. 617. 
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- Sardar Raghbir Singh, Senior Advocate, Federal Court (Sardar Deva Singh Randhawa; 
Advocate, Federal Court, with him) instructed by S. A. Achariar, Agent, for rst 
Respondent. ia i 


The Judgment of the Court was delivered by 
EU mut Khan, J.—One Harnam Singh, who was in ion of a certaim 
area of agricultural land in the Punjab, as a mortgagee, died leaving him surviving 
2 widow and a pre-deceased son's widow. After his death the mortgage was 
redeemed, the entire amount of the mortgage money being paid to the widow. 
The pre-deceased son's widow thereafter instituted a suit to recover one half share 
of the aga Ee money from the widow or in the alternative from the legal repre- 
sentatives of the mortgagor, basing ber claim on section 3 of the Hindu Women’s 
Rights to Property.Act, 1937. a reference to this Court in Re The Hindu 
Women’s Rights to Property Act}, the Court delivered the opinion that the Act 
did not operate to regulate succession to agricultural land in the Governors’ Pro- 
vinces. The question that arose for decision in this case was whether the mortgagee 
rights held by Harnam Singb were or were not agricultural land. A Division 
Bench of the ore High Court, before whom the case eventually came on Letters 
Patent Appeal, the question in the affirmative and dismissed the suit but 
ve a certificate under section 205 (1) of the Constitution Act. The plaintiff 
now come up on appeal before us. ` 


, Entry 7 of List IIT of the Seventh Schedule to the Constitution Act (Concurrent 
Legislative List) comprises wills, intestacy and succession, save as regerds agricultural 
land. The devolution of agricultural land is thus a purely Provincial subject by 
virtue of Entry 21 of List II (Provincial List) which runs as follows : 


“Land, that is to say, rights in or over land, land tenures, including the relation of landlord 
and tenant, and the collection of rents, transfer, alienation and devolution of agricultural land;.. 5.” 


The expression “ agricultural land ” is not defined in the Constitution Act but in 
-our judgment the language employed in this Entry leaves no room for doubt that 


agricultural land must be deemed to include rights in or over agricultural’ land. 
Any other construction would give rise to serious anomalies. 


Faced with this difficulty counsel for the appellant was forced to contend 
that the agricultural land covered by the mortgage was held by Harnam Singh 
only as security for the mortgage money, the advance of which by him to the mort- 
gagor constituted a debt distinct and severable from the security. It was 
that the plaintiff was only seeking to recover her share of the debt due to Harnam 
Singh the whole of which had been repaid to the widow and which was property 
(other than agricultural land) left by Harnam Singh within the meaning of section 
of the Hindu Women's Rights to Property Act and that she was not concerned wi 
the security for the debt. This contention is based upon a misconception of the 
nature of the kind of mortgage held by Harnam Singh. He had, no doubt, advanced 
& sum of money to the mo or but all that he had obtained in return was possession 
of a certain area of agricultural land and the right to maintain that possession, to. 
receive the rents and profits arising from the land and to exercise over and in respect 
of it all the other righits of user that the mórtgagor was entitled to exercise till such 
“time as the amount of the mortgage money was repaid to him. In the judgments 
of the Courts below the transaction is described as a usufructuary mortgage. It is 
not contended, however, that its nature is otherwise than as described above. Under 
the law regulating such mortgages in the Punjab, Harnam Si gh had no right to 
institute a suit to recover the amount of die lon or to enforce the mortgage by 
bringing the mortgaged property to sale. 


Our attention was drawn to Imperial Bank o ‘India v. Bengal National Bank, Lid. 
(in liquidation), where their Lordships of the Privy Council held that a debt secur- 
ed upon immoveable property may be transferred apart from the security. The kind 
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of debt and security that their Lordships were called upon to deal with in tbat case 

were very different from the kind of mortgage that is the subject-matter of contro- 

versy before us. That was a case of an ordinary loan secured upon immoveable 

property where the creditor would have been entitled, in the words of their Lord- 

ships, “to take a judgment for the debt without having recourse to his security.” 

In the present case Harnam Singh had no right to recover the amount of the mort- 

gage money by suit at all. His interest at the time of his death was only that ofa. 
mortgagee in possession entitled to receive the rents and profits of the property 

till the e money was repaid and was in our judgment a right in or over 

agricultural land comprised within Entry 21 of List II. 


We agree with the learned Judges of the High Court in holding that the property 
in dispute is agricultural land within the meaning of Entry 21 of List II and that 
succession to it is not regulated by the Hindu Women's Rights to Property Act. 
The suit was rightly dismissed by the High Court. 

The appeal is dismissed with costs. a 

" RENE Appeal dismissed. 
G. R. 
V. 5. ; 
[THE FEDERAL COURT OF INDIA.) 


(On appeal from the High Court of Judicature at Fort William in Bengal 
at Calcutta.) 


Present — SIR PATRICK Spens, Chief Justice, Mn. JUSTICE ZAFRULLAH KHAN 
AND Mm. Justice Kania. 


H. H. B. Gill (in Cr]. Appeal No. II) and Anil Lahiri (in Crl. 
Appeal No. III.) .. Appellants* 


D. 

The King-Emperor .. Lespondent. 

Government of India Act (1995), section are (1) and Criminal Procedure Code (V of 1898), sections 197 
and 298— Consent under section 270 (1) of the i of India Act and sanction under section 197 of 
Criminal Procedure Code for the prosecution of am army officer—Prosecution_ ending in acquittal—Retrial ordered 
in appeal on amended charg resh consent under section 270 (1) of the Constindton Act and fresh sanction 
under ‘section 197, Criminal Procedure Code—Necessity—Conviction wader sections 120-B and 165, Perak 
Code, tohen the & ıs under section 120-B read with section 161— Legalit3—Procedure, 1f justified by 
section 298, Criminal Procedere Coda. 


ductu vul ar pde dete rale e & Contractor of & criminal conspiracy to cheat 
Government of India was filed and it was accompanied by the consent of the Governor-Generah 
acting in his discretion under section 270 (1) of the Constitution Act to the institution of criminal 
proceedings agai G for offences under section 161 and section 120-B read with section 420 
of the Penal Gode. The sanction of the Governor-General in Council under section 197, Criminak 
Procedure Code to prosecute G for the same offence was also exhibited. The consent of the Chief 
Presidency Magistrate under sectian 196-A (2) of the Criminal Procedure Code to the initiation 
of the proceedings was also filed. were framed against G and L under section 120-B read 
with section 420 of the Penal Code and a c against G under section 161 in respect of one payment 
and a charge against L under) section 109 read with section 161 of the Penal Code in of the 
samc payment, But at the conclusion of the trial both the accused were itted on all the c 
On appeal the High Court set aside the order of acquittal and remanded the case to the Chief 
sidency Magistrate for retrial “on an amended charge of conspi togive and receive bribes and 
also on the under sections 161 and 161/109 of the Penal e as previously framed.” In: 
due course the Chief Presidency Magistrate charged G and L under section 120-B read with section 161 
and also framed separate charges against G aud L under sections 161 and 161/109 of the Penal Code 
with reference to a particular payment. G was convicted of an offence under section 
165 and L of one under sections 165/109 of the Penal Code in of one payment andG and L 
of the offence of criminal conspiracy under section 120-B read section 165 ofthe Penal Code. 
iy the High e on appeal upheld only the convictions under section 120-B read with section 165. 
of the Penal e. 


On the objections that G’s trial was bad for the reason that the consent of Governor-General 
under section 270 (1) of the Constitution Act to the institution of p i against him under 
soction 120-B read with section 161 had not been given, that it was viti by want of sanction 


under section 197, Criminal Procedure Code and that the Magistrate was not legally competent to. 


ee 
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record a conviction under sections 120-B /165 when the charge was in Tape: of an offence under 
section 120-B read with section 161, 


Held, (1) the consent of the Governor-General to the institution of crimizial proceedings against 
G “for committed the offences punishable under section 161 and section 120-B with 
section 420 of the Indian Penal Code” was a sufficient compliance with the ents of section 


270 (1) ofthe Constitution Act for the purpose of this case and no further or consent was neces- 
ti by the order of the High Court whereby the caso was remanded for retrial.on fresh 
It made no difference that the Magistrate framed a fresh charge in pursuance of the direction of the 
h Court. The institution of the proceedings having been consented to the Governor-General 
er section 270 (1) of the Constitution Act, the subsequent course of proceedings would be 
governed by the relevant provisions of the Code of Criminal ure. Further, no consent under 
section 270 (1) was required inasmuch as an agreement by a public servant to receive illegal grati- 
cation and 6 receipt of such gratification by him cannot be said to be acts done or purporting 
40 be done in the execution of duty. (2) The sanction of tho Governor-General under section 197, 
Criminal Procedure Code given originally enabled the Chief Presidency Magistrate to take 
cognizance of the offence set out in the sanction and co ce having properly been taken, 
the subsequent course of the proceedings would be Xesulatéd bY the relevant provisions of the Code 
of Oriminal Procedure, The alee (uct hatat the pane ot Ara Charged the accused 
the Magistrate thought fit to frame charges under section 161 and section 120-B read with section 
161 instead of under section 161 and 120-B read with section 420 would not render the sanction 
y given nugatory and invalidate the Magistrate’s action in taking cognizance of the offences 
set out. in the sanction. (g) There was nothing ill in a conviction under sections 120-B/16 
Penal Code when the chargo was in respect of an offence under section 120-B read wi 
section 161 and further, was justified by the provisions of section 238 of the Criminal Procedure 


X. Barwall, Genius Advocate, Federal Court (Tarachand Mathur, Advocate, 
Federal Court, with him) instructed by Ganpat Rai, Agent, in Cil. Appeal No. II 
aad Bs Boni Adrocate Federal Gourt, ad ra nd by Gantal Ral Agent, in Orl. 
Appeal No. III, for Appellants. 


A. K. Basu, Senior Advocate, Federal Court (W. K. Sen, Advocate, Federal 
Caurt, with him), instructed by P. K. Bose, Agent, in Crl. Appeals Nos, II and III 
for Respondent. 


The Judgment of the Court was delivered by 
&afrullah Khan, 7.—This case has had a chequered history. 


The facts, sofar as they are material at this stage, are these. The appellant 
Gillis an Army Officer and was between March 1941 and July 1942, Deputy Assistant 
Director of Contracts and Deputy Controller of Purchase at Calcutta, and in that 
capacity was responsible for the issue and acceptance of tenders for purchase of 
materials on behalf of certain Departments of Government. The appellant Lahiri 
was a contractor for the supply of such materials. 


On 25th February, 1943 a complaint was filed by a Deputy Superintendent 
: of Police in the Court of the Chief idency Magistrate, Calcutta, alleging that 
between March 1941 and July 1942, Gill and Lahiri were parties t» a criminal 
conspiracy to cheat the Government of India by dishonestly or fraudulently inducing 
its officers to pay larger sums of money than would otherwise have become due 
to Lahiri in respect of contracts for the supply of materials placed with Lahiri's 
firm by Gill on behalf of Government and that in pursuance of this conspiracy 
Lahifi had on various occasions made payments t» Gill. The complaint was 
accompanied by the consent of the Governor-General acting in his discretion, 
under section 270 (1) of the Constitution Act to the institution of cr.miral pro- 
ceedings against Gill for offences punishable under section 161 and secticn 120-B 
real with section 420 of the P Code. There was also exhibited the sanction 
of the Governor-General in Council under section 197 of the Code of Criminal 
Procedure to the prosecution of Gill for the same offences. The consent of the 
Chief Presidency strate under section 196-A (2) of the Code of Criminal 
Procedure to the initiation of the proceedings was also filed. 


On 4th May, 1943, the Chief Presidency Magistrate framed a charge against 
Gill and Lahiri under section 120-B read with section 420 of the Penal Code and 
a Charre against Gill under section 161 of the Penal Cod. in respect of one particular 
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payment of Rs. 500 and a charge against Lahiri under section 109 read with section 
161 of the P Code in respect of the same amount of Rs. 500. 


The object of the criminal conspiracy which was tbe subject-matter of the 
first charge was “ to cheat the Government of India in the Department of Supply 
by dishonestly or fraudulently inducing its Financial Officers to pay larger sums 
of money than due (in respect of specified contracts) by means of false represen- 
tation regarding ...... the rates quoted (by Lahiri’s firm) and character 
ani capacity of supply made by them in preference t» those of other firms." 


On the conclusion of the trial the learned Magistrate found that a conspiracy 
to cheat Government was not established. With reference to the charges under 
sections 161 and 161/109 he found that though the payment of the amount set out 
in the charge was admitted by Gill, there was ER to be said for the expl^na- 
tion t^at he had offered as to the consideration for which the payment hal been 
made to him. On these findings he acquitted both accused on all the cbarges. 


Against the acquittals the Crown carried an appeal to the High Ceurt at 
Calcutta which was decided on the 8th December, 1944. The learned Judges 
of the High Court agreed with the learned Magistrate that the evidence led in support 
of the conspiracy charge did not establish that charge but held that the proper 
charge should have been one of conspiracy to give and receive bribes. They, 
therefore, set aside the order of acquittal and reman"ed the case to the Chief Pre- 
sidency Magistrate for trial “on an amended charge of conspiracy to give and 
receive bribes and also on the ag under sections 161 and 161/109 of the Indian 
Penal Code as previously famed." 2 


The case then went back to the Chief Presidency Magistrate who on 22nd 
June, 1945, charged Gill and Lahiri under section 120-B read with section 161 
of the Penal Code with being parties to a criminal conspi'acy between March 
1941 and July 1942 with the object of Lahiri giving and Gill accepting gratifications 
other than legal remuneration in the matter of Lahiri's contrac.s as specified, and 
also framed separate charges against Gill and Lahiri under se tions 161 and 161/109 
of the Penal Code respectively with respect to the payment of Rs. 500. The t ial 
proceeded on these charges. In the end the learned istrate found that all the 

yments alleged to have been made by Lahiri to Gil were proved. He dis- 

elieved Gill's lanation with regard to the payment of Rs. 500. He did not 
think, however, t the evidence warranted the definite conclusion “ that there 
was anything impropsr done in the sense that Government incurred any loss cr 
that Lahiri obtained any contract which he ought not to have obtained " He 
felt that in that view he would not be justified in convicting the acccused under 
sections 161 and 120-B/161 and considered it “ safer ” to convict Gill of an offence 
under section 165 rnd Lahiri of one under sections 165/109 of the Penal Code 
(presumably in respect of the payment of Rs. 500 tho"gh this is left in some doubt 
in his judgment) and both Gill and Lahiri of the offence of criminal conspiracy 
under section 120-B read with section 165 of the Code. He sentenced each of 
them to simple imprisonment for three months and a fine of Rs. 210 under sections 
165 and 165/109 and passed no separate sentence under sections 120-B/163. His 
order is dated 13th August, 1945. ; 


Oh appeal to the Calcutta High Court the learned Judges eave the appellants 
the benefit of doubt with regard to the consideration for the payment of Rs. 500 
and set aside the convictions under sections 165 æ d 165/109. Thev also gave 
them the benefit of doubt with regard to one particular item cut of the remaining 
payments, but held that the rest of the payments were estat lished and that they 
were without consideration. They consequently upheld the c«nvictions under 
section 120-B read with section 165 and maintained the sentence of imprisonment 
passed upon each cf the appellants but remitted the fines. ‘Their judgment was 
pronounced on rath April, 1946. -- `- T o qx S 
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Before the High Court objection was taken on behalf of Gil that his trial 
was bad for the reason that the consent of the Governor-General under section 
270 (1) of the Constituti: n Act to the institution of proceedings against him under 
section 120-B read with section 161 had not been given. The High Court repelled 
the contention holding that the matter was concluded by the judgment of this 
Court in Huwniley's Case!. 


Secticn 205 (1) of the Constitution Act enjoins upon every High Court the 
duty to consider 1n every case whether or not any substantial question of law aa 
to the interpretation of the Constitution Act or any Order in Council made thereunder 
is involved and of its own motion to give or to withhold a certificate accord- 
ingly. ‘The judgment of the High Court in this case is silent as to any such question 
being involved. It ves atated before us that Gill’s legal advisers construed the 
aLeence of any such reference in the judgment of the High Court as a withholding 
of the certificate. If the learned Judges of the High Court were of the opinion 
that the constitutional question argued before them was clearly covered by a 
be eii of this Court they might well have taken the view that the question was 
no longer a substantial one within the meaning of section 205 (1) and that conse- 
Toy no certificate should be given. Gill, was, therefore, advised to move His 

jesty in Council for special leave to appeal against the order of the High Court. 
This motion was made on 18th- July, but the Judicial Committee declined to 
entertain the motion on the ground that the High Court should have been asked 
to consider the question whether a substantial question of law as to the interpre- 
tation of the Constitution Act was or was not involved in the case. As a conse- 
quence, an application was made to-the High Court on 12th August, for the dinh 
of a certificate under section 205. On 22nd August the learned Judges of the 
High Court mzde the following order :— 


s TA certificate under soction 205 (1) of the Government of India Act, 1995, is applied for and 


An application for a copy of this order was made on 26th August, and the copy 
was supplied on 4th September. 


Armed with the certificate Gill and Lahiri lodged their appeals in this Court ; 
the former on rst October, and the latter on -th October f ctober 2nd to 6th 
being Court holidays). 


On the face of them the appeals when lodged were barred by time under the 
relevant rules of this Court and the ap ts, therefore, filed an application 
praying that the period of limitation may be extended under section 5 of the Limi- 
tation Act. At oho Counsel for the Crown intimated that he did not desire 
to press the question of limitation. Having regard to the course of events set out 
above we were satisfied that the appellants had sufficient cause for not preferring 
their appeals within the aan time. We accordingly admitted the appeals. 
Ihe only constitutional question raised before us was that Gill's trial on the 
framed against him under sections 120-B/161 on 22nd June, 1945, was bad 
for want of the consent of the Governor-General under section 270 (1) of the 
Constitution Act. We are unable to accede to this contention. In our judgment the 
consent of the Governor-General, dated 28th January, 1943, to the institution of 
criminal proceedings inst Gill “for having commi during the years 1941 
and 1942 offences punishable under section 161 and section 120-B read with sec- 
tion 420 of the In Penal Code" was a sufficient compliance with the require- 
ments of section 270 (1) of the Constitution Act for the p of this case and 
no further or fresh consent was necessitated by the order of the High Court of 8th 
December, 1944, whereby the case was remanded for retrial on fresh charges. -It 
makes no difference that the Magistrate framed a fresh charge in pursuance of the 
direction of the High Court. The institution of the p i having been 
consented to by the Governor-General under section 270 (1) of the Constitution 
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Act, the subsequent course of the proceedings would be governed by the relevant 
provisions of the Code of Criminal Procedure. The objection in of the 
amended charge is also effectively met by the reason ial upon by the High Gourt 
for N it, namely, that no consent under section 270 (1) is required for the 
institution of proceedings in respect of an offence under section 120-B read with 
scction 161 inasmuch as an ent by a public servant to receive illegal grati- 
fication and the receipt of such gratification by him cannot be said to be acts done 
er purporting to be ds in the execution of duty. [See Huntle’s Case]. 


Two other questions were argued before us with our leave. It was urged 
that Gill's trial was vitiated by want of sanction under section 197 of the Code 
of Criminal Procedure in respect of an offence under sections 120-B/161 of the 
Penal Code. Here too, the contention was that inasmuch as the sanction of the 
Governor-General under that section was confined to the prosecution of Gill “ for 
having committed during the ycars 1941 and 1:942 offences punishable under 
section 161 and section 120-B read with section 420 of the Indian Penal Code” 
it was not adequate to cover a charge under section 120-B read with section 161. 


Section 197 lays down that. 


“When auy public servant ........ Is accused of any offence alleged to have been com- 
mitted by him WEA OL DADOS Ed act in the discharge of his official duty, no Court shall 
take cognixance of such offence except with the previous sanction of” the prescribed authority. 

It was urged on behalf of the Crown that no sanction under this section was 
i as the offence charged against Gill under sections 120-B /161 was not 
committed by him while acting or purporting to act in the di of his official 
duty. We consider it unnecessary to enter upon a discussion and determination 
of that question as in our judgment the sanction of the Governor-General in Council 
dated grd February, 1943, enabled the learned Chief Presidency Magistrate to 
take cognizance.of the offences set out in the sanction and cognizance havi 
roperly been taken, the subsequent course of the p ings would be regula 
by the relevant provisions of the Code of Criminal ure. The mere fact 
that at the stage of framing es against the accused the Magistrate came to the 
conclusion that on the basis of the evidence recorded, charges ought to be framed 
under section 161 and section 120-B read with section 161 instead of under section 161 
and section 120-B read with section 420, would not render the sanction already 


granted nugatory and invalidate the istrate’s action in taking cognisance of 
the offences set out in the sanction. It is again immaterial that fresh c were 
framed in ce of the direction of the High Court. We consider therefore 


that the trial of Gill on the charge under sections 120-B/161 was not rendered 
illegal for want of sanction under section 197 of the Code of Criminal Procedure. 


Next it was argued that the learnei Magistrate was not-legally competent to 
record a conviction under sections 120-B/165 when the charge was in respect of 
an offence under section 120-B read with section 161. We do not think this con- 
ten ion has any force. The charge under sections 120-B/161 was one.of conspiracy 
to give andreceive Eden T noe e with the motive that favour shall be shown 
to the person giving the.illegal gratifications in respect of business in which he was 
concerned and which was about to be transacted by the person receiving the illegal 
gratifications in his capacity as a public servant. To establish this charge it was 
necessary to prove (1) that Lahiri and Gill had entered into an agreement in 
pursuance of which payments were to.be made and were in fact made by Lahiri 
to Gill, (2) that these payments were without lawful consideration, (3) that Gill 
received the payments knowing that Lahiri was concerned in business which Gill 
was transacting or was about to transact in his capacity as a public servant, and 
(4) that the motive for the payments was that Gill should show favour to Lahiri 
in transacting the business. If the first three elements were proved but the motive 
was not proved, an: offence under sections 120-B/ 161 would not be brought home 
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to the accused, but th*y would nevertheless be guilty of an offence under sections 
I20-B/165. The evidence dii not satisfy the learned Magistrate that favour was 
actually shown. This did not mean that the illegal gratification was not given 
and received with the motive that favour should be shown ; but the learned Magis- 
trate thought that it woul! not be safe on his finding to convict the appellants of 
an offence under sections 120-B/161. As, however, it was proved to his satisfaction 
that in pursuance of an agreement entered into between them payments were to be 
made and had been made by Lahiri to Gill and that Gill had received the amounts 
without lawful consideration knowing that Lahiri was concerned in business which 
Gill was transacting or was about to transact in his capacity as a public servant 
he proceeded to convict them of offences under sections 120-B/165. In our judgment 
he was justified by the provisions of section 238 of the Code of Criminal Procedure 
jn adopting this course. 
No other question was raised before us. | 
The appeals are dismissed. The appellants will now surrender to their bails 
and serve out their sentences. 
i Appeals dismissed. 
G. R. 
V. S. 
[FULL BENCH.] 


l IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—S1R ALFRED Henry LioNEL Leaomn, Chief Justice, Mr. JUSTICE 
LAKSHMANA RAO AND Msz. Justice KUPPUSWAMI ÁYYAR. : 
Sadasivan (minor) represented by his maternal uncle and guardian 
P.A.R. Chandrasekhara Nadar and others .. Appellanis* 


D. 

L. Palaniappa Chettiar and another .. Respondents. 

Privincial Insolvency Act AE a restat: eaaa aga the sanctioning of a composition —Sacu of” 
creditor mol a party to the arrangement—No steps to realise his security before axxubmaent— His rights, boto 
affected by the composition approved by the Court. ~- 

On a question as to the rights of a secured creditor of an insolvent when the adjudication has 
been ed as the result of the Court having sanctioned a composition, the creditor not being 
a party to the arrangement and having taken no steps to realise his security before the annulment. 

Hald, before the amendment in 1935, section 39 of the Provincial Insolvency Act made the com- 
position scheme binding on all creditors en in tHe schedule so far as it related to a debt 
entered therein. Now it expressly binds all the creditors so far as debts provable under the Act are 
concerned. Until an order of discharge is passed a secured creditor can at any time come in and 
prove the balance owing to him after the realisation of his security. In tho case of annulment 
the posit on is verv different from the position which ariscs when thc insolvent has obtained an 
unconditional order of discharge. 

(Therefore, where there has been no order -disc ing the insolvent, but merely an annulment 
of the order of ap agawa an ted I creditor is bound by a composition of which the Court has 

roved in so far as the balance of his debt is concerned after the realisation of his security. The 
fact that he has taken no part in the composition ings makes no difference. He can realise 
his security at any time, but when he does and there is a d ciency he can onl get payment on the 
basis of the composition, because the uc pen of the debt is ‘‘ provable” in the Insolvency 
Court in the absence of an unconditional order o j s . l 

Appeal under Clause 1 Lid the Letters Patent from the judgment of the Hon'ble 
Mr. Justice Rajamannar, dated 20th December, 1945, and passed in S. A. No. 
148 of 1945, preferred to the High Court against the decree of the District Court 
of Ram at Madura in A. S. No. 325 of 1943, preferred against the decree of the 
Court of the Subordinate Judge of Sivagariga in O. S. No. 24 of 1942. 

S. Desikachani, N. T.. Raghunathan and N. T. Ramanuam for Appellants. 

A V. Visoanatha Sastri for Respondents. l 

The Judgment of the Court was delivered by 

The Chief Tustics.—ln this appeal the Court is called koe 'to decide what 
àre the rights of a secured creditor of an insolvent when the adjudication has been 
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annulled as the result of the Court having sanctioned.a composition, the creditor 
‘not being a to the arrangement and having taken no steps to realize his 
security before the annulment. 


On the 19th October, 1937, the first defendant in the suit out of which the appeal 


arises executed a promissory note in favour of the plaintiff for Rs. 3,000. The 
first defendant at that time was joint with his four sons (defendants 2 to 5), all of 
whom are minors. As security for the advance the first defendant executed in 
-favour of the plaintiff what has been described as a continuing security bond. The 

roperties covered by the bond formed part of the family estate. On the 17th 

ber, 1937, two creditors applied to the Subordinate Court of Madura for the 

adjudication of the first defendant under the provisions of the Provincial Insolvency 
Act. Or the 21st February, 1938, an order of adjudication was passed, and in 
accordance with the provisions of section 27, the first defendant was directed to 
apply for his di e within one year. ithin the year the first defendant 
submitted to the Insolvency Court a pro for a composition in satisfaction of 
hisdebts. He offered to pay ten annasintherupee. The wife of the first defendant, 
as the guardian of her minor sons, consented to the arrangement. The consent 
was necessary because the proposal involved the transfer of properties belongi 
to the joint family to trustees for the purpose of realisation. ere were aheee 
secured creditors. The plaintiff re to accept the proposal, but the other two 
secured creditors did so. Apparently, their securities did not represent as much 
as ten annas in the rupee. By an order dated the 10jh July, 1939, the Court 
sanctioned the scheme and on the 8th October, 1999, the trust deed was executed 
by the father and by the minors acting through their mother. In due course the 
trustees realised all the assets of the family, except those charged to the plaintiff 
and two other lots of immoveable property. The proceeds of the realisation wer 
sufficient to pay all the consenting creditors ten annas in the rupee. The adminis- 
tration was Lee on the goth November, 1940, when the unsold properties were 
delivered back to the minors’ guardian. The properties charged io the plaintiff 
remained, of course, subject to his charge. 


: On the 16th March, 1942, the plaintiff filed the present action in the Court of 
the Subordinate Judge of Sivaganga for a decree directing the realisation of the prc- 
perties charged to him, and, in the event of the proceeds proving to be insufficient 
to pay him in full, directing the balance to be realised from the other prcperties 
of the defendants and from the first defendant personally. The Subordinate 
Judge held that as the first defendant had only a one-fifth interest in the pre perties 
charged, the plaintiff must, in the first place, look to the proceeds of sale of that 
interest. If the money realized was not sufficient to discharge the liability in full 
the plaintiff was Sree to have recourse to all the joint family prcperties in the 

of the defendants. The sons appealed to the District Judge of Ramnad 
who agreed with the Subordinate Judge that the first defendant was only entitled 
to a one-fifth share of the properties ed to the plaintiff, but he held that if 
the one-fifth share did not satisfy the claim, the plaintiff could have recourse to the 
sons’ interest in the sale prcceeds. Should there still Ee a deficiency, the plaintitf 
was entitled to proceed against the joint family prc perties in the har ds cf the scns, 
but only to the extent of ten annas in the rupee with interest at six per cent per annum. 
The plaintiff appealed to this Court. His appeal was heard ty Rajamarrar, Ja 
who restcred the decree of the Subordinate Court. The learred Judge ccrridared 
that the case fell within the judgment ofthe Court delivered in Chockalinga v. Manicka1 
but in view of thedecisionin Govindas Chathurbhujadas v. Ramadas? he gave the first 
defendant's sons leave to appeal under clause 15 ofthe Letters Patent. They availed 
themselves of the leave and their appeal is now before us. — 


In Chockalinga v. Manicka! a mortgagee filed a suit on his mortgage and obtained 
a final decree for sale. Subsequently the mortgagor was adjudicated insclvent 
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under the Provincial Insolvency Act, but he obtained his discharge unconditionally, 
The discharge was the governing factor in the case. During the pendency of the 
insolvency proceedings the mortgagee took no steps to enforce his mortgage decree, 
* but he did so after the discharge of the insolvent and in execution proceedings he 
obtained an order for sale of the hypotheca. The amount realised was not sufficient 
to pay off the mortgage debt and consequently the mortgagee applied for a personal ` 
decree for the balance. It was contended by the mortgagor that in view of his un- 
conditional discharge a personal decree could not be passed against him. According 
to him section 44 (2) of the Provincial Insolvency Act stood in the way. The 
Court refused to accept the contentjon for these reasons. Section 47 in effect 
gays that the debt of a secured creditor is not provable-until he has realised his 
security or has abandoned it or valued it. Until one of these events has happened 
there is no debt “ provable” in the insolvency proceedings. A secured creditor 
may prove, but his right is a contingent one and until the contingency arises he is 
outside the Act. When a secured creditor has not during the insolvency pro- 
ceedings realised his security or surrendered or valued it, section 44 (2) does not 
affect him, because no portion of the debt due to him has become provable and 
the section only applies to debts which are provable in the insolvency. This 
‘means that a secured creditor is entitled to a personal decree if his security has 
not been realised before the discharge of the insolvent. If it has been realised 
during the pendency of the insolvency proceedings and there is a deficiency, the 
balance of the debt constitutes a debt provable in the insolvency and in such a case 
section 44 (2) will operate to cancel it. — - 


The difference between an unconditional discharge of an insolvent and an annulment 
of insolvency is ofimportance. When an insolvent has obtained an order of discharge 
he is by virtue of section 44 released from payment of provable debts, except 
(o) a debt due to the Crown; (5) a debt or liability incurred by means of fraud or 

udulent breach of trust to which he was a party ; (c) a debt or liability in respect 
of which he has obtained forbearance by fraud to which he was a party; or (d) 
a liability under an order for maintenance made under section 488 of the Code of 
Criminal Procedure, 1898. An order of annulment in itself does not release 
an insolvent from the payment of his debts. Section 37 states that when an adjudi- 
cation is annulled, all sales and dispositions of property and payments duly “made 
and all acts theretofore done, by the-Court or receiver, shall be valid ; but, subject 
to this, the property of the debtor who has been adjudged insolvent shall vest in 
kuch, person as the Court may appoint, or, in default of an appointment, shall revert 
to the debtor to the extent of his right or interest therein on such conditions (if any) 
as the Court may, by order in writing declare. A vesting order is intended to be 
for the benefit of the. creditors and-allows the Court to retain supervision of the 
ad ministration of the assets vested. Section 39 provides that if the Court approves 
the proposal for-a composition or a scheme of US the order of adjudica 
shall be annulled, the provisions of section 37 shall apply, and tbe composition or 
scheme shall be binding on all the creditors so far as it relates toa debt provable 
under the-Act. Section 40 states that if default is made in the payment of an 
instalment due in pursuance of the composition or scheme, or if it appears that the 
composition or.scheme cannot proceed without injustice or RM or that 
the approval of the Court was obtained by fraud, it may readjudge the debtor 
insolvent and annul the composition or scheme, but without prejudice to the 
vaiidity-of any transfer or payment duly made or of any thing duly done under or 
in pursuance of the composition or scheme. ‘Therefore in the case of annulment 
the position is very- different from the position which arises when the insolvent 
has obtained an urzonditional order of discharge. $2 3 


The facts in Gooindas. Ghathurbhujadas v. Ramadas,* have very little in common 
with the facts in Chackalinga v. Manicka®. In Govindas Chathurbhujadas v. Ramadas! 
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the ondent was adjudicated insolvent under the Presidency Towns Insolvency 
Act. statutory majority of his creditors agreed to accept a composition of eight 
annas in the rupee. No regular scheme of composition was placed before the 
Court, but the insolvent filed an affidavit to the effect that his creditors had agreed 
- to the composition. The Court accepted the statements in the affidavit and annulled 
the adjudication. The appellant, a secured creditor, had not realised his security 
or proved for the balance before the order of annulment was made. No notice 
had in fact been given to him of the application for annulmert. Subsequently, he 
instituted a suit for a decree directing dc sale of the securities through the Court 
and the payment by the insolvent personally of the balance should the sale proceeds 
prove to be insufficient. It was held that the annulment of an adjudication under 
section go of the Act did not amount to a discharge or release of the insolvent in 
t of debts provable in insolvency, that the secured creditor’s claim for the 
ce after tea of the security was a debt provable in insolvency, that 
notwithstanding that the secured creditor was not a party to the composition, he 
was bound by it in respect of the unsecured balance of his debt and that he was 
not restricted to an application in ihsolvency by way of remedy but could file a 
suit on the basis of the composition. The relevant provisions of the Presidency 
Towns Insolvency Act do not differ materially from the corresponding provisions 
of the Provincial Ivency Act. 

The judginent in Govindas Chathurblagadas v. Ramadas! has direct bearing here. 
When the facts in the two cases are fully understood it is manifest that there is no 
conflict between Chockalinga v. Manicka* and Govindas Chathurbhujadas v. Ramadas! 
and we see no reason to doubt the correctness of either decision. The fundamental 
difference between the two is that in the former case the insolvent received an 
unconditional discharge before the secured creditor took action while in the latter 
case there was no discharge, but merely an annulment of the adjudication as the 
result of the acceptance of a composition. Section 93 (3) says that a creditor whose 
debt is provable under the Act may, at any time before the insolvent’s discharge, 
tender proof of his debt and apply to the Court for an order directing his name 
to be entered in the schedule. akak a a until an order of discharge is passed 
~ a secured creditor can at any time come in and prove the balance owing to him 
after the realisation of his security. 

Section 126 of the Bankruptcy Act of ma provided that a composition which 
had been accepted by a resolution of the itors should be binding on all those 
included in the statement of the debtor produced at the meetings at which the 
resolution was but should not affect or prejudice the rights of other creditors. 
Referring to this section, James, L.J., in In re Bestwick: Ex parte Bestwick? said : 

“Section 126 indeed says that the composition is to be accepted in satisfaction of the debts; it 
says nothing about the debts of those creditors who may hold security, and the words, if taken literally 


would compel a secured creditor to accept the composition in of the whole amount of 
his debt, but they have been always construed as meaning that he is to take the ition only 
on the ulti to balance of his debt which may remain duo after realising his security. he has 


realised his security he has a right to say to the debtor so much remains due to me, pay me the 
composition upon that.” 

As pointed out in Govindas Chathurbhujadas v. Ramadas", section 126 of the Bankruptcy 
Act of 1869 was not reproduced in the Bankruptcy Act of 1883, but similar provi- 
sion was made. Section 18 (8) of the Act of 1889 provided that an accepted 
composition should be binding on all the creditors so far as it related to debts due 
to them from the debtor and provable in bankruptcy. 

The principle laid down in In re Bestwick: Ex parte Bestwick? has been accepted 
in India. The provisions of section 39 of the Provincial Insolvency Act, as amended 
by the Provincial Insolvency (Amendment) Act, 1995, follow the provisions of 
section 18 (8) of the English Act of 188g. Before the amendment, section gg of 
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the Provincial Insolvency Act made the scheme binding on all creditors entered 
in the schedule so far as it related to a debt entered therein. Now it expressly 
binds all the creditors so far as debts provable under the Act are concerned. 
Therefore where there has been no order discharging the insolvent, but merely 
an annulment of the order of adjudication a secured creditor is bound by a com- 
position of which the Court has approved in so far as the balance of his debt is 
concerned after the realisation of his security. The fact that he has taken no part 
in the composition proceedings makes no difference. He can realise his security 
at any time, but when he does and there isa. deficiency he can only get. payment 
on the basis of the composition, because the unsatisfied portion of the debt is 


" provable ” in the Insolvency Court in the absence of an unconditional order 
of discharge. 


For these reasons the appeal must be allowed and the decree of the District 
Judge restored with costs throughout. 


V. S. Appeal allowed. 





IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mae. JUsriadg KuPPUSWAMI ÁYYAR. 
M. Ramanathan Chettiar and others .. Petitioners." 


Madras District akin a aan Act (V of 1920), section 9347— Nu esalion extending certain provisions 
pe lglg Ta don diluire to include section 347 in the astyticatton—Prosecutions for ofeaces pucishabl e 
| : bos [ei— Maintinab iiv. ü 


Ine Local Government at the request of a Paachayat Board extended certain provisions of the 
Madras District. Moiaicipxities Act to the area undar the coatrol of that Panchayat Board. Bat 
in the notification order issued under section 206 of the Madras Local Boards Act the provisions of 
soction 347 of the Madras District Municipalities Act was not included, with the result that the 
provision as regards tne pzrson wao is to prosecute for offances under tho provisions of the Madras 
wistrict M. inicipalities Act was not included and there was no machinery for starting such prosecutions. 
in prosecutions for certain offences under the Municipalities Act, within the Local Board area, 

Held, such prosecutions cannot be maiatained unhl the provisioas of soction 347 are applied to 
the Local Board arca with the nocesary amand nants as regards tho porsoas wao aro to start the 
prosecutions. Ít will bo opea to the Local Goveramsnt to tako the necessary stops to remedy the 


defect in future. 

Petitions under sections 435 and 439, Criminal Procedure Code, praying that 
the High Qourt wul be pleased co revise the jud zmeat of the Court of the Stationary 
Sub-Magistrate, Dharmapuri, dated 13th November, 1945, in C. C. No. 1851 of 

1945, etc. 
C. S. Swaminathan for Petitioners. 
P. Govinda Menor for Respondent. 


The Public Prosecutor (V. L. Kihiraj) on behalf of the Crown. 
The Court made the following 


Oaper.—These three revision petitions arise out of prosecutions under the 
District Municipalities Act. The area in which these offences are said to have 
been committed ıs no doubt not a portion of the Municipal area but a portion 
of the Local Board area. The provisions of the District Municipalities Act were 
extended to this area. ‘The petitioners in these three cases have been prosecuted 
in G; Q. No. 1851 of 1945 (Cr. R. C. No. 1097 of 1945), and C. Q. No. 1852 of 1945 
(Cr. R. C. No. 1098 of 1945) and C. C. No. 2118 of 1945 (Cr. R. C. No. 411 of 1946) 
for offences punishable under section 199 read with section 317 of the Madras 
District Municipalities Act in the former two cases and in the case for offences 
punishable under sections 205 and 317 of the same Act. These offences relate 
to default with regard to the obtaining of sanction for erecti buildings. -When 
the Local Government at the request of the Panchayat Board of Dharmapuri extend- 
ed the provisions of the District Municipalities Act to the area under the control of the 
NS aana aana aaa aaa Nan makaman aaa, 
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Panchayat Board, a notification order was issued under section 206 of the Madras 
Local Boards Act which runs thus: | 


"No. 623.—In exercise of the powers conferred by section 206 of the Madras Local Boards Ari 
1920 (Madras Act XIV of 1920) the Government of Madras are hereby pleased at the recuest oi 
the Dharmapuri Panchayat and of the Dharrmspuri District Board to extend to the DFarmspun 
village, the following provisions of the Madras District Municipalities Act, 1o20 (Madras Act V of 
1920) and the rules framed thereunder: (i) Chapter [X—Streets and Chapter X— Buildings 
Regulations; (if) zo much of sections 302 fa), 213, 817 and 998, and Schedules VII and VIII as 
relate to Chapters IK and X aforessid ; and (157) clauses (4). (11).(24) and (29) of section a, clauses (8) 
and (10) of section 06 read with section 203-A of the Madras Local Boards Act, 1020, and section 944 
of the Madras District Municipalities Act, 1920, mbject to the modification that in the ssid provision 
all references to * Municipal Council *,! Council, ‘ Municipal’ and ‘ Municipality ’ shal) be construed 
as references Panchayat, all references to ‘ Chairman '.' Executive authority’ as references to President 
of the Panchayat and the reference to ‘Schedule IV in section 944 as a reference to Schedule 
IV of the Madras Local Boards Act, 1920.” 


Unfortunately the provision of section 947 of the District Municipalities. Act was 
not included in this notification with the result that the provision as regards the | 
person who is to prosecute any such offences 1s not included and that there is no 
machinery for starting these prosecutions. It is therefore contended that in the 
abeence of such a provision for starting prosecutions in such cases these prosecutions 
must fail, since it can be started only by a person specifically mentioned. On the 
other side it is argued that these prosecutions must have been construed as prose- 
cutions under the Local Boards Act. Tt is not a prosecution under tbe provisions 
of the Local Boards Act. It is only a case where the provisions of the District 
Municipalities Act are extended to the Local Board area and the prosecution is one 
under the District Municipalities Act and the provision providing the machinery 
by which the prosecution is to be started is not there. The lacuna of such a pro- 
vision would not entitle the Local Board to act in the way in which it did. This is 
not a case in which it can be said that the prosecution under the Local Boards Act 
is a prosecution under the District Municipalities Act in respect of a portion of 
the Local Board area to which this Act is extended. 


Consequently all the three petitions are allowed and it is found that the prosc- 
cution cannot be maintained until the provisions of section 447 are applied to this 
Local Board area with the necessary amendments as regards the persors who are 
to start the prosecutions. It wil] he cpen to the Lccal Government to take the 
necessary steps to remedy the defect in future.  - 


V.S. ————— l Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice WADSWORTH AND Mr. Justice GOVINDARAJACHANI. 


The Sri Arumughanainar Koil Devasthanam, Viswanathaperi 
Village, Stvagiri Zamin of which the Zamindar of Sivagiri is the 
hereditary trustee or manager now under the management and 
control'of the manager appointed by the'Court of Wards Madras. Appellant* 


v. 

Kandasami Moopanar Sí) Respondent. C 

Madras Court of Wards Act (I of 1902), section 69—Seepe— Ward being trustee of Wrong f: 
ig PO te Na ct Wed ee At 
Laass of tembla property for seen — voa ry — Reni appropriated by trustee. for personal 
expenses— Validity. . 

Section 63 of the Court of Wards Act the Gourt, when the ward is a hereditary trustee 
of a temple, to make such arrangements as it fit for the discharge of the ward’s duties as trustee, 


Where the lease of temple property was for a period of seven years and there was an advance 
ag acl ay AS maran a KAB Aw teat pone which was utilised for 
the private of the trustee and there was nothing to show that there was oven an apparent 
nocessity for the temple to make such an inappropriate form of lease, 


jus that the lease was clearly not beneficial to the temple and must be set aside, 
Appeal the decree of the Court of the Subordinate Judge, Tinnevelly, 

dated 16th ch, 1945, in O. S. No. 32 of 1944. 

A, Swaminatha Aiyar and S. Thyagaraja Aiyar for Appellant. 

K. G. Subramaniam Chettiar for Respondent. 

The Judgment of the Court was delivered by 

Wadsworth, F.—The appellant was the plaintiffin a suit for recovery of possession 
of certain properties with past mesne profits.? The properties in question admittedly 


belong to a Devastanam of which the Zamindar of Si is the trustee. On cist 
November, 1940, the Court of Wards, by an order er section 18 of the -Court 
of Wards Act, took over the superintendence of the Sivagiri estate, and on 28th 


January, 1941, a notification was issued to the effect that the superintendence of 
eae roperties had been taken over by the Court of Wards and the management 
to its manager. The properties now in suit were in 1933 held under 
a a uic which was to terminate in two years’ time. On 14th January, 1938, the 
respondent submitted a petition (Ex. P-1) to the Zamindar in which he prayed 
for the grant of a lease in respect of the suit lands, described as'* Arumugha Nayinar- 
koil Manibam lands ” for seven years, from fasli 1950 to fasli 1356 at a rental of 
Rs. 580 per annum, the petitioner aa ay the rentin advance. On the same 
date an order was issued (Ex. D-8) to eec t that the Zamindar had sanctioned 
the lease and had received the advance rent of Rs. 4,060 and directed the execution 
of a muchilika in accordance with the conditions of sale. Asa matter of fact no 
auction of the lease appears to have been held though. there is some reference to 
an auction in Ex. D-8. "The muchilika was accordingly executed on 18th January, 
1998. ‘When the Court of Wards took over the estate an enquiry was held into 
this lease and it was brought to the notice of the Court that though the rent might 
be deemed to be reasonable having regard to the fact that it was paid in advance 
two years before the lease began to run, the lease was in exceas of the powers of the 
trustee with reference to section 76 (1) of the Madras Hindu Religious Endow- 
ments Act. It was also ascertained that the advance rent collected by the Zamin- 
dar had been appropriated by him and not credited to the Devastanam. The 
Court of Wards was atfirst inclined not to incur the expense of the litigation 
which would result from the cancellation of the lease and it requested the Hindu 
Religious Endowments Board to sanction the lease. This the Board quite properly 
declined todo. Thereupon the Court directed its manager to give notice of the 
determination of the lease and to take steps to recover possession of the property. 
Hence the present suit. 

All the issues of fact have been found in favour of the aeris and it has been 
found that the lease in question is an unlawful lease not justified by any benefit to the 
temple and in excess of the powers of the trustee. The learned Subordinate Judge 
has however dismissed the suit on the view that section €3 of the Court of Wards 
Act does not empower the Court of Wards to institute proceedings for the recovery 
of properties belonging to the Devastanam of which the ward 1s the trustee and 
which have been wrongfully alienated by the ward. Section 6g runs as follows: 

“I a ward is the hereditary trustoc or manager of & temple, mosque or other 


religious establish- 

ment, or endowment, the Court, notwithstanding, contained in section 22 of the Religious 
Endowments Act, 1 may make such arrangements as it thinks fit for the discharge, during the 
manage- 


i institution, 
appoint suitable persons other than officers of Government and that the Court shall as far as postble 
ment or tw.” ene 
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Prima facis this section empowers the Court when the ward is a hee), trustee 
of a temple to make such arrangements as it thinks fit for the discharge of the ward's 
duties as trustee, and the proviso making special provisions for the discharge of his 
religious duties expressly places within the Court’s superintendence any duty con- 
nected with the preservation of the property. If, therefore, it was the duty of the 
ward as trustee of the temple to take such action as was n to recover the 
property which he himself had wrongly leased ignoring the interest of the institution, 
then, by this section, the Court of Wards is empowered to make such arrangements 
as it thinks fit to see that that duty is performed. Surely, in such circumstance 
the Court can through its manager, on behalf of the ward who is the trustee, maintain 
the suit to recover the property which has been wrongly alienated, always provided 
that such an action could be maintained by the ward himself if he were 1n active 
control of the trust. That such an action can be maintained by a trustee even 
when the wrongful alienation is due to his own act seems to Le established. Mr. 
Ganapathi Iyer in his “ Hindu and’ Mahomedan Endowments” (2nd edition) at 
page 532 summarises the power of the trustee or manager as follows: ` 


“í Tf ho alienates cither by way of mortgage or sale for satisfaction of his debts or for no necessary 
pue of the institution, he may himself in his capacity as manager, sue to set aside the mortgage 
he will not be estopped from doing so." 


'The learned author quotes a large number of cases as authority for this P eue 
This pronouncement has keen approved by the Bench consisting of Wallace and 
Thiruvenkatachariar, JJ., in Sivaswami Aiyar v. Thirwmudi Chettiar? in which the 
following passage occurs: gs 

. “The decisions have gone to this extent, viz., that in the case of public trusts, religious or charitable, 
even the trustee who alienates can bring a suit for the recovery of the property and ho is not personally 
estopped from doing so." 

Other decisions to the same effect which have teen quoted before us are Yasim Sahtb 
v. Ekambara Aiyar*, and Syed Ghulam Nabi Sahib v. Nagammal*. We have also been 
referred to a passage in Fuggut Mohini Dosses v. Mst. okheemoney Dosses*, . It seems 
to us to follow that if this suit had been brought by the zamindar of Sivagiri himself 
at the time when the estate was not under the superintendence of the Court of Wards 
he could, notwithstanding his own personal liability for the breach of trust in creating 
this lease, have sued on behalf of the temple to recover the property. Itis therefore 
difficult to see how the Court of Wards which is charged with the duty of making 
arrangements for the discharge, during the wardship, of the ward’s duties as trustee, 
cannot through its manager maintain such a suit. 


The learned Subordinate Judge has taken the view that because the Court of 
Wards acting under section 63 of the Court of Wards Act cannot exercise all the 
extraordinary powers given to it in the earlier sections of the Act with reference to 
the non-trust properties of the estate, it has no power to recover the properties of 
the trust estate which have been wrongly alienated. It seems to us that this con- 
clusion is based on a failure to appreciate the full effect of section 63. We do not 
think it necessary to go into the question which has been discussed at length by 
the learned Subor da fc regarding the powers of a de facto trustee to sue to 
recover wrongly alienated properties of the trust. In our view there is no question 
of a ds facto trustee here. ‘The trustee is the zamindar who is a de jurs trustec, whose 
powers are by statute exercised by the Court of Wards through its manager. 


^ 


An attempt has been made by Mr. Subramaniam Chettiar for the respondent, 
to justify this alienation on the ground that the rent paid was adequate and the 
pro is one which necessarily has to be leased. By the terms of section 76 (1) 
of the Madras Hindu Religious Endowments Act the lease for a term exceeding 
five years of immoveable property belonging to a temple is not to be valid or 
operative unless it is necessary or beneficial to the temple and is sanctioned by 


V. ge 57 ur 219 at 227. 3. as 6 MLJ. 270.. .. à T 
8. 37 M.L.J. Gob. 4. (1871) 14 M.LA. 289 at Wr M 


- 
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the Board or the Committee as the case may be. Quite apart from the fact that 
this lease was for seven years, it had the most undesirable feature of an advance 
pavment of rent made two vears before the lease was to begin, the whole of the 
rent being appropriated to the private purposes of the trustee and no attempt has 
been made to show that there was even an apparent necessity for the temple to make 
such an inappropriate form of lease. It seems to us that the lease was clearly not 
' beneficial to the temple and that it must be set aside. 


Turning to the question of mesne profits, the trial Court has found that the 
proper rate of profits for the years in respect of which the past mesne profits are 
claimed is Rs. 2.205 per annum and bas left future mesme prefits to be determined 
in execution. We find that the claim for mesne profits is restricted in the plaint to a 
sum of Rs. 11-4-7, t.¢., profits for two days. This amount must be decreed and 
the rate of future mesne profite will have to he determined in execution. It 18, 
however, apparent to us that the respondent should not be required to pay mesne 
profits without being given credit for the amount of rent which he has already 
paid for those particular years. From the documents filed in the case by the Court 
of Wards it is clear that the Court of Wards is treating the amount of this rent 
appropriated by the zamindar as a loan repavable without interest by the estate 
to the Devastanam. The Devastanam will, therefore, in due course if it has not 
done so alreadv collect from the zamindar’s estate the sum of Rs. 580 per annum. 
The fature mesne profits recoverable from the respondent for the vears for which 
the lease still had to run will he determined in execution and will be payable by 
the respondent less the sum of Rs. 580 per annum. The appeal is therefore allowed 
and the suit will be decreed accordingly with costs here and in the Court below. 


B.V.V. ———— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice PATANJALI SASTRI AND Mr. Justian BELL. 


Kamakshi Ammal S0 Appellanti" 
D. 
Ananthanarayana Swami Pillai and others | .. Respondents. 
Limitation Act (IX of 1908), schedule I, Article 181—Sterting point of limitation xnder—Mortgage sxit— 
Prelis decree passed——Assertion of title paramount by third party—Resistance by mortgagee— Adverse 


decision by trial Court—Appeal—Aptlication under Order 34, rule 6, Civil Procedure Code—Starting point. 


The terminus a quo under Article 181 of the Limitation Act hes to be determined having regard 
to the nature of the particular case and the right to relief claimed therein. The Court has jurisdiction 
to pass a combined decreo awarding relief first against the mortgaged property and then against the 
mortgagor for the deficit, if any, instead of passing two decrees successively at the different 
stages. But it cannot be said that rule 6 of Order 34, Civil Procedure Code, applies where the 
mortgagee is deprived of his title by the assertion of a’ title paramount which is upheld by the Court. 
In such a case the mortgagee’s right to apply for a personal decree accrues the moment when it 

the 


Appeal against the decree of the Court of the Subordinate Judge, Trichinopoly, 
dated: 25th April, 1945, in A. S. No. 197 of 1944 (A. S. No. 275 of 1943, District 
Court, Trichinopoly) preferred against the order of the Court of the District Munsiff, 
Turaiyur, in E. A. No. 832 of 1942, in O. S. No. 5 of 1933. 

M. S. Vaidyanatha Ayyar for Appellant. 

T. V. Muthukrishna Aiyar and S. Ramachandra Aiyar for Respondents. 

The Tudgment of the Court was delivered by 


Patanjali Sastri, 7.—his appeal was heard by Chandrasekhara Atyar, J., 
in the first instance and was referred by the learned Judge to a Division Bench as 





© A. ANNO. No. 478 of 1945. agth{ November, 1946. 
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an important question of law was raised and the point is not covered by any direct 
authority, 


One Pal Kangani, the predecessor in interest of respondents 1 to g in this 
appeal obtained a preliminary decree for sale on a deed of sample mortgage executed 
by one Natesa Goundan, the appellant's deceased husband on the 11tn October, 
1924. The decree was passed on the 14th February, 1933, by the District Munsitt 
ot Turaiyur in O. S. No. 5 of 1933. The final decree toitowed on the 9th January, 
1934. During the pendency of that suit Natesa Goundan’s sister, Mookayi, brought 
a suit against the appellant as the widow and representative oí Natesa Gounaan 
for a declaration of her title to certain properties including the properties mortgaged 
by Natesa and for other consequential relief. The mortgagee was impleaded as 
the second defendant in that suit and one of the issues was ` whether the mortgage 
in favour of the second defendant by Natesa Goundan is binding on the plainutt”’ 
(issue 5). The trial Court passed a decree declaring that the suit properties pelonged 
to the second plaintiff (Mookayi’s legal representative) and declaring also that 
. the mortgage deed executed by Natesa Goundan ın favour ot the second detendant 
in respect of items 1 and 2 of the plaint Schedule and the mortgage decree obtained 
by the 2nd defendant on his mortgage are not binding on him.” From this decree 
which imperilled his security the mortgagee preferred, atter an unsuccesstul appeal 
to the first appellate Court, a second appeal to this Court which was also dismissed 
on the 6th August, 1941. The mortgage decree obtained by him having thus been 
declared to be invalid and inoperative, he made the application which has given rise 
to this appeal on the 25th August of the same year praying that a personal decree 
for the amount declared due under the preliminary decree with subsequent interest 
be passed against the assets of the deceased mortgagor in the hands ot tne appellant. 
In the affidavit filed in support of the application he referred to the proceedings in 
Mookayi's suit culminating in the dismissal of his second appeal to this Court, and 
stated that “as after the said decision the plaintiff and the detendants (mortgagor's 
representatives) have lost their rights in the mortgaged properties 1t is not possible 
to bring to sale in execution the properties relating to the decrec in this suit.” 


Chandrasekhara Aiyar, J., in his referring order thought that this was a ““ senaibie 
view," but doubted whether it was legally correct, having regard to the “ analogous 
decisions ” cited before him. We have come to the conclusion for reasons which 
we will presently indicate, that the view is not only sensible but also correct. 

Mr. M. S. Vaidyanatha Aiyar urged on behalf of the appellant that the 
reasoning of the Subordinate Judge was erroneous and unsound and the conclusion 
based thereon was unsustainable. The learned Judge said : 


, "'If instead of straighta Sé oa, do iion under Order 34 rule 6, after the decision of the 


from tho date of that sale in execution of the said properties, In these circumstancef 1 do not 
that is could be said that the appellant gavo up his rights under the docree untl thftinal adjudi 
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This reasoning is no doubt open to criticism. In the face of the decision in Mookayi's 
suit to which the mortgagee was a party it would not be ible for him to bring the 
property to sale in execution of the mortgage decree, for that would be asking the 
Uburt to be a party to a mockery and fraud. As pointed out in Periyasami Kons v. 
Muthiah Chettzar*, itis an elementary principle ot law that the Court will not do a 
vain thing, nor will it compel a man to do a fruitless thing."' Nor could there be 
any question of the mortgagee “ giving up his rights" after it was finally decided 
that the mortgagor had no title to the property mortgaged. It does not, however, 
follow that the conclusion of the learned judge is unsustainable. | 

' It must now be taken as fairly settled that Article 181 of the Limitation Act is 
applicable to applications for a supplemental personal decree in mortgage actions. 
(kama Venkatasubba Atyar v. Shanmukham Pilai*, Pell v. Gregory*, Muhammad Iltifat 
Husain v. Álimunnissa B1b1*.) This was not disputed before us by Mr. S. 
Aiyar for the respondents. Now, Article 181 is the residuary article applicable to 
applications of ail kinds and as such is content to define the starting point of limi- 
tation in general language “ when the right to apply accrues.” It is, accordingly, 
necessary in cach case where the article 1s invoked, to see when, having regard to 
the nature of the application, the applicant, first had the right to make it. It was 
contended for the appellant that the respondent's application was onc made under 
Order 34, rule 6, although there was or could be no sale of thé mo property 
under rule 5, a sale being deemed to have taken place and to have iscd nothing 
and that, inasmuch as the right to apply under that rule for a personal decree 
arises when the sale proceeds “are found insufficient to pay the amount due,” 
limitation must be counted from the earliest moment when the mortgagor’s want of 
title was established, :.e., the 20th July, 1936. 

In support of the first step in that argument, which takes us pretty far into 
the land ot uction reference wis made to Sivasubramaniam Pillai v. Poovalingam Pillai”, 
Gurumukh Singh v Harichand* and Adhar Chandra Naskar v. Sarnwamoyi Dasi”. In the 
first mentioned case a sale held in execution of a mo decree was declared to be 
void in collateral proceedings as the property was found to be trust property which the 
mortgagor had no right to mortgage, and the mortgagee applied for a personal 


decree more than three years after the date of the decree declaring the sale to be 
void but within three years of his di ion. Phillips, J., held that the appli- 
cation was barred by limitation. learned Judge regarded it as one falling 


under Order 34, rule 6 and observed that : 
as soon as the decree declaring the sale to be void was passed it must be deemed to have 
been found that tne sale of the property was insufficient to pay the mortgage debt.” 
In Gurumukh Singh v. Harichand*, there was not even a sale in execution of the mort- 
decree as the property had been previously sold in execution of the decree 
ot a prior mortgagee. But the fiction was extended and the case brought within 
rule b, the learned fudges observing that '' even if no sale was held under Order 34, 
rule 5, in circumstances similar to those existing in the present case, an application 
under Order 34, rule 6 could be maintained." ‘The case in Adhar G a Naskar 
v. Samoamg Dasi” arose on similar facts and it was held that the Court had juris- 
diction to pass a personal decree under rule 6. The learned judges regarded the 
matter as having been settled.by the decision of the Judicial Committee in Feuna Baku 
v. Parmeshwar Narayan Mahtha*. It is to be observed that except in Swasubramanta 
Pulai v. Poovalingam Pillai* no question of limitation arose, and the only point in 
controversy was whether, in the circumstances of those cases, the mortgagee was 
entitled to a personal decree at all, it being assumed that, if he was, it must be by 
virtue of Order 34, rule 6. It seems to us that it would be doing violence to the 








I. (1919) LL.R. 38 Mad. 6. 1298 LL.R. Jer. 67. 

2. (1919) M.W,N. 867. S I ga QAQW.N. 1160. 

9. (1925) LLR. 52 Qal. 8&8 (F.B.). 5 i 96 M.L.J. 215: LLR. 47 Cal 
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langoage of rulé 6 to hold that it applies to- cases where bep id is found, 

adjudication binding on.the/mortgagte, to have ‘had no right to mortgage 
. the;property. The decision in Fema Bahu v. Parmeshwar. Narayan Mahtha* lends, in 
our-opinion, no countenance to the view taken in cases referred to above. ` Their 

. Lo were dealing with a combined decree passed under sections 89 and go 
of the Transfer of Property Act (corresponding to Order 34, rules 5 and 6 res- 
pectively) ordering the realisation of the amount due by the sale of the mortg 
property and, in case of any deficit, from the medio d aaa a e 
it was not a condition precedent to’ the power o yment of ‘the 
balance that the mortgaged pro must first be sold , eu insufficient to 
satisfy the debt. In other words, the Court has j iction to pass a combined 
decree awarding relief first t the m property- and then against the 
mortgagor personally for the h if any, instead of passing two decrees succes- 
sively at the different stages conte lated This, in our view, is no authority for 
holding that rule 6 ap lies to a case where the mortgagee is a akan aa a 
rity by the assertion of. a title paramount. - 


This, however, is not to say that the mortgagee is not entitled at all, iw such 
circumstances, to a personal decree for the amount due to him. His right to have 
a personal decree is provided for in section 68 of the "Transfer of Property Act. 
The limitations and qualifications of that right are to be found in sub-section (2) 
of that section as well as in Order 34, rules 6 and 14.. According to these provisions, 
the right cannot be effectively enforced until the mortgagee has realised the securjty 
in full, in appropriate proceedings. But this impediment to the exercise of his right 
disappears ; when he is deprived of his security in co ence of the mortgagor's 
wrongful act in purporting to sad ut i edt to which he had no title. And 

. whete, as in the present case, he has y instituted a suit to enforce the mortgage | 
and obtained a decree for sale which has been however declared void and i inoperative 
in proceedings to which both the mortgagor and the mortgagee were parties, the 
palavouahip of um and judgment-debtor disappears and the parties. are 
relegated to the position of "eris ee defendant. A somewhat similar position 
arose in Bisheshwar Nath v. ee ee rule 6 
pepe not apply but that the mo entitl rudi om rule, to a personal 

in the suit which he had already t brought,.when the mortgage was declared 
Sead for want of title i in the mortgagor at the instance of third parties in collateral 


proceedings. 
‘If what we have indicated above was the trué position when the "d 
ed ape at pierde Nia y taie dior okayi'* suit, it would seem 
le, arid it was so argued by Mr ndra I yer before us, that no quéstion 
orü itation could arise as no ‘ ie aaa " by the mortgagee was necessary for 
the passing of a personal decree, and the application made by the respondents was 
(no: spore dan a reminder to the Court of its-duty to termirate the pending suit by 
personal decree after making such further enquiry as might be necessary. 
br SR Chetii y. Alagappa Chetti* and Ramasubramania Pattar v. Karimbil Patih. 


f "But, as we have already observed, it has -been-held that an application is necessary 
_to commence the for a personal décree and that Article 181 
is applicable to LM This was laid this Court even before the words *' on appli- 


cation by him ” introduced into ile 6 ae the Transfer of Property.(Amendment) 
oo aoe | “Act, 1929 (Rama Verkatasubba Atyar v. Shanmukham Pillai*). ^ In 
- Bisheshiear Nath v. Chandu Lal’ too, Article 181 was applied, although the E 
, tion for a personal decree in that case was held not to fall under rule We 

; therefore, to.deal with the quom on the i that Anice. .181 
applies. 2 l ^ HP" JT 


^ : 6 ML im: LLR. 47 Cal. 378- ARN 
ae. i d 4- (1940) 1 M.LJ. 54: | LIAR. 1940 Mad. 
oo! as EL i= - 372- (F.B. i 

3. L- 59 ML- aa LLR. 58 Mad. 5. (1918) M.W.N. 867. 
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, As we have already observed, the terminus a quo under that article has to be 
determined having regard to the nature of the particular case and the right to relief 
claimed therein. In this connection it must be borne in mind that it is obviously: 
a matter of great importance to the mortgagee to safeguad his security by defending 
the mortgagor's title to the pro nj attacks by third parties, as a successful 
defence might conceivably make à e difference between realisation of his debt 
and total loss of his money. That, we apprehend, is why an implied covenant is 
annexed to contract of mortgage that the mortgagor will defend his title 
(section 65 (6) of the Transfer of Property Act) and the mortgagee is given the 
right to spend such money as is necessary for supporting the mortgagor’s title to the 
property and to add such money to the principal where the mortgagor fails to take 

roper steps to support his title [section 72 (c)]. It is therefore perfectly legitimate 
or the mortgagee to take all such steps to support the mortgagor’s title as are open 
to him under the law, and if his defence of such title fails in the Court of first instance, 
to carry the matter to the appellate Courts, where appeals are allowed. Why, 
then, should the mortgagee be required to commence proceedings for a personal 
decree as soon as the issue is first decided against him, on pain, if he does not, of 
losing the remedy by the bar of limitation setting in, where the law allows a right 
of appeal and he desires to avail himself of it? To make the time start from the 
firat adverse decision would lead to the anomaly that, while he is permitted to 
spend money in supporting the mortgagor’s title even in the Court of appeal and. 
add it to the principal money, the money so spent might become irrecoverable, 
by reason of the mortgage money to which it is to be added getting barred before 
the proceedings in the appellate Court are concluded. 


It was said that the mortgagee's right to apply for a personal decree must be 
taken to have accrued at the moment when he could first have made the application , 
and that on the 20th July, 1936, when it was first decided that the mortgagor had 
no title to the property. It is true that under Article 181 time must be computed 
from the date when the right to apply first accrued, and it is also true as a general 
proposition that when once time diis begun to run the uncertainty caused by an 
appeal or other proceeding cannot suspend its course. But the question remains 
when did the mortgagee’s right first accrue on the facts of this case? Obviously, 
it accrued only when he was deprived of his security. Can it be said that he was 
deprived of it as soon as the first Court declared Mookayi's title to the mortgaged’ 

TO ? Evidently, he did not think so himself, or he would not have appealed. 
When eprivation of a mortgagee's security turns on the varying fortunes of a law 
suit, his own view of the matter cannot altogether be ruled out of consideration. 
If he thought that.an appeal was worthwhile and preferred one which he must 

-have done on legal advice, why should he be supposed to have been deprived of his 
security as soon as the first Court gave its adverse decision? Until the second 
appeal was dismissed by this Court the mortgagor’s title was sub judice and the mort- 
gagee cannot, in such circumstances, be reasonably considered to have been deprived 
of hig security. It was, of course, o to him to accept the decree of the first Court 
and apply for a personal decree Pan Ih In that case the date of the deprivation 
would be the date of that decision. But he was not bound to do so as the law allows 
him to take all proper steps to support the mo r's title, and, so long be was. 
bona fide taking such steps, he cannot, in our ju ent, be held to bave suffered: 
deprivation of his security. l 

2 . We do not feel much oppressed by the authority of Juscurn Boid v. Pirthichand 
"Lal Choudhury! which was strongly pressed upon us by Mr. Vaidyanatha Aiyar. 
That was a suit by a purchaser at a rent sale for recovery ofsums paid to the 7amindar 
after the sale was set aside. — xs the suit as one for money paid upon an existing 
consideration which afterwards failed, governed by Article 97 of the Limitation Act, 
the Judicial Committee held that the “ date of the failure" from which limitation 


- 
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starts under that Article was the date of the first Court's order setting aside the sale 
and not the date when that order was affirmed by the appellate Court. 


Their Lordships observed : 

“Both Courts have held that the failure of consideration was at the date of the first Court's decree. 
Their Lordships feel no doubt that as between these two decrees this is the correct view, for whatever 
p e napa aa a M PIU of law, under the Indian law and procedure an original decree 

"m ; nidi 
A ud by presen tion o Nuevo dcum P decree on 
The consideration being the rent sale, its failure occurred when the sale was 
reversed "' by the decree of the first Court, and as the operation of that decree was 
not suspended during the pendency of the appeal it could not be said that there was 
any fresh failure of consideration at the date of thé appellate decree. We do not 
think that the principle of that decision has any application here. 


We were referred by way of analogy to numerous other decisions holding that 
the decree of the appellate Court did or did not furnish, as the case may be, the 
starting point for limitation. We think that no useful purpose will be served by 
canvassing these decisions at any length. As we have already observed, Article 181 
is an “ omnibus" one and the general language of column g has to be applied 
having regard to the nature of the right which forms the basis of the application in 
particular case. The decisions cited on either side serve only to illustrate the variety 
of cases coming within the purview of the article and are not of much assistance to 
the party citing them. For instance, Ramaswami M dali v. Velayudha Mudah! 
referred to by . Vaidyanatha Aiyar, lays down no general principle. The case 
arose under the Limitation Act of 1859 which provided that in cases founded on 
fraud the cause of action shall be deemed to have arisen when the fraud was first 
discovered, and it was held that a purchaser suing for his purchase money when 
it was found that his vendor had already sold the property to another must have 
first discovered the fraud as soon as the prior purchasers suit was decreed by the 
Court of first instance and not when that decree was affirmed by the appellate Court. 
The observation that ‘‘ the appeal from the decree was a voluntary proceeding 
taken at the plaintiff own risk " must be understood with reference to the facts 
of that case, and not as laying down a general rule that, wherever limitation has 
to be reckoned from the date of a jude mede of Court, the date of the judgment of 
the Court of first instance and not the date of its affirmation by the appellate Court 
should be the terminus a quo. On the other hand, it has been hel i the Privy 
Council in Chandramani Shaha v. Anarjan Bibi* that the three years’ period prescribed 
under Article 180 for an application for delivery of possession by a purchaser at 
an execution sale starts not from the date of the order of the first Court confirming 
the sale but from the date when that order is affirmed by the appellate Court, as 
that is to be regarded as the time ““ when the sale becomes absolute." Applying 
that principle this Court held in Rajambal v. Thangam* (which furnishes the nearest 
analogy to the present case) that the right to apply for a personal decree accrues 
to the decree-holder under Article 181 only on the date of the dismissal of the 
judgment-debtor's appeal against the order refusing to set aside the execution sale, 
dissenting from the observations in  Arishnabandhu Ghatak v. Panchkari Sakat with 
regard to the decree-holder’s right to wait until such an appeal is disposed of. 


On a careful consideration of the question which is by no means free from 
difficulty, we think that the conclusion reached by the learned Subordinate Judge 
is right and we accordingly dismiss the appeal with costs. 

B.V.V. Appeal dismissed 
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< :' N THE HIGH COURT OF.JUDICATURE AT MADRAS. : 
PRESENT :— MR. JUSTICE RAJAMANNAR. 

Sri Soundararaja Perumal Devasthanam, Negapatam, by its trus- ; 

- tees, L. R. Ganapathi Thevar and others .. Petitioners" 

Š D, 
S. R. M. Soundararaja Pillai and others ; .. Respondents. 
, recie (VII of 1870 as vui d uc (tv) Oa cat ki et temple trustees 
£ ecious ty ustees—Prayer for taking of account recovery af amounts—Allegations of mismanagement 
and Valiication of o ls payable. : 


> "The trustees of a temple sued the previous trustees to render a true and proper account with 
referenco to the transactions, collections, expenses, remimions, amounts allowed to become time- 
barred, etc., and for the appointment of a commissioner to examine the accounts, The first charge 
against the trustees was in respect of the * estimated loss ” on account of the deliberate and regular 
underselling of paddy for which the defendants were bound to account, if they failed to give a proper 
explanation. giving some of the instances, the laintiffs estimated the loss on that account 


g 
at a certain figure. The other chana tanan the defendants was matic and unauthorised 
excess expenditure and the creation o up receipts and vouchers for expenses alleged to have 
been incurred, It appeared that the defendants had not previously submitted an account of their 
management of the properties of the templo. On a question as to the court-fee payable, 
- Held, that the suit was one for an account falling within section 7 (ir) (f). of the Court-Fees Act; 
and that ad valorem court-fec was not payable on the basis that the suit was for recovery of specific 


sums. 

- — Sakkammal v. Arunachalam Pillai, (1945) a M.L. J. 460, distinguiabed. : 
NL Petition” under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the District Court, East Tanjore, at Negapatam, 
dated 26th January, 1945, in O. S. No. 39 of 1945. 5 
CS. Tyaga aja Aiyar for Petitioners. 

“The Government Pleader (K. Kuttikrishna Menon) for Respondents. 


The’ Court delivered the following 

JupomENt.—On a reading of the plaint in the case, I am clearly of opinion 
tthe suit was properly valued under section 7, clause (iv) (f) of the Court-Fees 
Act and that ad valorem court-fee is not payable. The learned District Judge relied 
on a decision of Byers, J., in Sokkammal v. Pillai. From the judgment 
of the learned Judge it appears that he was dealing with a suit for the recovery 
:ücsums. In that case accounts had already been furnished by the guardian 
to the District Court and in the plaint details of amounts misapplied and mis- 
appropriated were given. The prayer was for the recovery of such sums. But in 
the present case the prayer is to a decree, directing the defendants to render 
a true and’ proper account with reference to the transactio collections, expenses, 
remissions, amounts allowed to become time-barred, non-collections, etc., set forth 
in several paragraphs of the plaint and for the appointment of a Commissioner to 
examine the accounts and vouchers that have been produced already and handed 
over to the plaintiff Devasthanam by the first defendant. In paragraph 6 the first 
charge against the trustees is in respect of the “ Estimated loss” on account of the 
deliberate'and regular underselling of paddy for which the defendants are bound 
to account, if they fail to give a proper explanation. After giving some of the’ 
instances of such underselling the paragraph winds upinthis way :— The plaintiff 
estimates the loss to the Devasthanam on. account of this underselling at about 
Rs, 2,500.” The second charge is “ systematic and unauthorised’ excess expendi- 
ture. After giving instances the plaintiffs say that “ the defendants are bound to 
:ve a satisfactory explanation for the above alleged excess expenditure and in 
A efault be Liable for such sums as may be unexplained.” Likewise there are charges 
on account of unauthorised and unjustified litigation expenses in t of amounts 


2t 
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concerned in the decision cited above,” On behalf of the Government: Pleader 
itis pointed out that even in a pna case there is an allegation that the managing 
trustee caused the accounts of the temple to be examined carefully in ir im of 
audit reports. But the facts in Sokkammal v. Arunachalam -Pillai! were. different. 
The accounts were submitted to the Court by the du after they had been 
audited under the orders of the Court, What is alleged in paragraph 5 of the 
present plaint is that the fact of dip a misappropriation, acts of negli- 
gence, etc., happened to be discovered in the light of the audit reports: It i$ not ds 
if the accounting party had submitted the accounts as in Sokkammal -v. -Arunachalam 
Pillai! and what remained was only to surcharge and falsify items. ` In this case 
the auditor examined only the accounts of the temple and the ex-trustees never 
submitted an account of their management and it is not-in respect of such an account 
that the plaintiffs now seek to surcharge and falsify. On the other hand, in my 
opinion the present case falls within the scope of the rulings in Payidimarri Madhava 
Sarma v. Veluri Seshagirirayadu®? and Myhammad Hussain v. Shaik Muhammad 
Malumiar*. The order of the lower Court is, therefore, set aside. No order as 
to costs. ` oe 7 mM DV ae 

B.V... BN s `. Order set aside.: 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mn. Justice HORWILL., ne 
Thulasi Ammal p oe ; : .-. Appellani* 
v. < di "T Da : 

Vedavyasachariar and another c. Respondents. 

Civil Procedure Code (V af 1908), section 4B—Prriod of twelve yoars—Starting poini—Drcroe for possession 
end merus prokts—Decres to be executed there there has been an appeal, a second appeal and a Patent 


A decree was passed in 1921 for possession and future mesne profits for three years from date of 
plaint to the date of delivery of possession or until expiry of three years from the date of decree, 
whichever event was earlier. Lama i eee Oe ee in in Letters 
Patent . In each Court the appeal was dismissed, dii of the decies inthe tener Patent 
Appeal being 15th September, 1932. The decrec-holder applied on 1igth Jurie, 1942, within 
twelve years the date of the of the Letters Patent Appeal, Addere cae 
attachment and sale and for recovery of mesne profits up to 1927, the date on which he 
obtained possession. On a contention that the application was by section 48, Civil Proce- 
dure Code and that mesne profits could be granted only up to 1924, 7 : 

Held, that the execution application was within time, as the decree to be executed was the decree 
passed in the Letters Patent Appeal in 1 and that tho decree-holder was entitled to meme 
profits up to 1927, the date on which he obtained ion, it being earlier than the period of 
trees Cum ths date Gh thie decree inthe Leder Patent Appel 

Necharammal v. Veerabba Chettiar, (1946) 1 M.L.]. 128 : I.L.R. 1946 Mad. 817, applied. 


Appeal against the order of the Court of the Subordinate Judge, Dindigul, 
dated and April, 1945, and made in A: S. No. 32 of 1944 (E. P. No. 211 of 1948, 
in O, S. No. 850 of 1919, District Munsiff Court, Periakulam). 


C. A. Seshagiri Sastri for Appellant. 
K. S. Desikan and T. P. Gopalakrishna Atyar for Respondents. 

The Court delivered the following "F a 

Jopomenr.—The appellant obtained a decree on roth November, 1921, in 
O. S. No. 850 of 1919 on the file of the District Munsiff of Periakulam. The måtter 
was carried in appeal and in second appeal and then again in Letters Patént Appeal. 
In each Court the appeal was dismissed, the date of the decree in the Letters Patent 
d rapa 15th Se tember, 1932. The first Court decreed the suit for possession 
and future mesne profits for three years from the date of plaint to the date of delivery 
of possession or until the expiry of three years from the date of. decree, whichever 


`- 
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event was earlier. The petitioner put in the present application on 19th June, 1942, 
praying for the attachment and sale of certain immoveable property, for recovery. 
of mesne profits up to 1927, in which year the appellant obtained -possession of the 
suit property, for the costs awarded in the Letters Patent Ap , and for interest 
on mesne profits, Both the trial Court and the lower appellate Court he d that 
the application was barred by virtue of section 48 of the Gode of Civil Procedure ; 
because the date of the present application was more than twelve years from the 
date of the first Court's decree. They further held that even if the claim had not 
been totally barred by virtue of section 48 of the Code, mesne profits could have 
been granted only up to 1924, as the Court had awarded mesne profits only for 
years from the date of the decree. Nevertheless, both the Courts agreed 
that the appellant was entitled to execute for the costs of the Letters Patent Appeal. 


The decisions of the Courts below are based on Nagalinga Chetti v. Srinivasa 
ÁAipangar!l. This case was however considered, vM ka with a number of 
Privy Council decisions bearing on the same point in Nacharammal v. Veerappa 
Chettiar’ and it was held that since the decree to be executed was the decree of the 
appellate Court, the appellant was entitled to execute his decree, since the appli- 
cation had been filed within twelve ycars of the decree in the Letters Patent Appeal. 


Applying that decision to the facts of this case, the application of the appellant 
was in time. 


With regard to mesne profits, since the decree to be executed was the decree 
of this Court in Letters Patent iin. the appellant was entitled to mesne profi 
up to three years.of the passing of the decree ot rs Court or up to the date on whi 
he obtained possession, whichever was the earlier. That would mean that he was 
entitled to mesne profits from the date of plaint up to 1927, when delivery was given 
to him. It was so held in Bhup Indar Bahadur Singh v. Bijat Bahadur Singh?, a decision 
of the Privy Council. 


- “The appellant does not in this Court press for interest on mesne profits. 


Except on the question of interest, this appeal is allowed with costs to be paid 
by the first respondent in all the three Courts. The second respondent is not shown 
to have claimed any interest in the suit property at any stage; and it has not been 
shown why he should have been impleaded. The appeal as against him is dismissed 
with costs. 


i 


The trial Court will determine the actual amount due to the appellant. 
| Appeal allowed against 15t Respondent. 
V.P.S. Seats | 
IN THE HIGH COURT OF JUD:CATURE AT MADRAS. 
(. — -. . PRESENT — MR. Jusrio& YAHvA ALI. 
K. G. Valayudhan i i .. Petitioner" 


D. em y l 
P. R. Raman Nair | .- Respondent. 
a Procedure Code (V of 1898), sections 435, and 456—Power of Court of rewiston to direct further 
exnquiry— Discharge by trial Court ses af Medes eee charged under section 490, Indian Penal Code— 


Segsions Fudge setting aside discharge order and directing further enquiry on the ground thet fresh evidence was 


Tho petitioner, one of the six accused charged under section 430, Indian Penal Code, was dis 
| charged by the trial Judge. The order of discharge was set aside on application to the Sessions Judge 


a 


I. (1941) 1 MLJ. 96 : P (1900) 10 M.L.]. 290 1 L.R. 27 I.A. 209: 
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and further enquiry was ordered. The Sessions Judge based his order on the ground that fresh 
evidence was avail,ble which would establish the fact of instigation on the part of the petitioner 
Ano. EAE ew OETA circumstance, the mattershoüld be re-opened and enquired into afresh, 
Held, such a course wai not ordinarily to be adopted by a revision Court. As T 
Sankaran Nair, J., in Lakshmi Narasappa v. Mekala Venkata (1907) 18 M.L.]. 57: PLR. S 
199, '*& power to order what is practically a re-trial, to a complainant another ity of 
re-examining witnesses and adducing fresh evidence ought not to be presumed, as it be unjust 
to the accused and open wide the door to perjury and corruption." In the circumstances, as it was 
to the complainant to file a fresh complaint against the petitioner on the same averments and 
to make the fullest usc of the fresh evidence availa there was no sufficient or special ground to 
set aside the order of discharge and to direct fresh enquiry. : 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of Session 
‘South Malabar, dated 25th 1946, in Orl. R. P. No. 2 of 1946, preferred 
against the order of the Stationary Sub-Magistrate, Palghat, dated 28th December, 
1945, in C. C. No. 145 of 1945. ii 


V. V. Srinivasa Aiyangar and N. Krishnamachary for Petitioner. 
L. S; Veeraraghava Aiyar for Respondent. 2 
The Court made the following 


OnpzR.—The petitioner was the first accused in C. C. No. 1415 of 1945 on 
the file of the Stationary Sub-Magistrate, Palghat. He was along with six others 
charged under section 430, Indian Penal Code, for causing mischief by digging a 
channel in a certain plot of land and wrongfully diverting water from the respon- 
dent’s wet lands. After examining the prosecution witnesses the trying Magis- 
trate discharged accused 1 and 6 and framed charges against the remaining accused. 
Against the order ee the petitioner (first accused), an application was 
filed in the Sessions Court, South Malabar, by the complainant. The learned 
Sessions Judge set aside the order of discharge so far as the petitioner is concerned 
ue directed further enquiry. The present revision petition has been filed against 

t order. 


The sole ground on which the further enquiry has been ordered by the learned 
‘Sessions Judge is that in a petition dated grd ber, 1945, sent by the petitioner 
to the Sub-Magistrate, Alatur, the petitioner has stated that he directed the second 
accused to divert the water. The learned Sessions Judge pointed out that if the 
petition is admitted in evidence and proved it would show that the first accused 
abetted by instigation the commission of the offence with which the second accused 
"was charged. 


The complainant alleged in the Sessions Court that he had applied for an 
adjournment to summon a clerk of the Alatur Sub-Magistrate's Court to prove the 
petition referred to above, and that in spite of it the Magistrate discharged the 
first accused on the ground of want of evidence. On the filing of the revision 
petition a report appears to have been called for by the learned Sessions Judge from 
the Sub- istrate with reference to this averment and the Sub-Magistrate denied 
that any such application was made for adj urnment or that a certified copy of any 
such petition was tendered in evidence. Subsequent to this an affidavit was filed 
by the complainant respondent's advocate to which reference is made by the learned 
` ‘Sessions Jude ; but appen) the learned Sessions Judge did not further consider 

the matter in view of the specific denial by the Sub-Magistrate of the fact of any 
such application for adjournment having been made or petition having “been 
offered in evidence. After discussing this part of the case the learned Sessions Judge 
said, ““ however as the lower Court's ground for pl quy the first accused cannot 
be supported in view of the evidence of the petition, the order of the discharge of 
the first accused is set aside." Therefore, the order of the Sessions Judge is based 
upon the-ground that-fresh evidence is available which would establish the fact 
of instigation on the part of the petitioner and in view of, that circumstance the 
‘matter should be reopened and enquired into afresh. , Such a course, is not ordi- 
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marily t to be adopted by'a'teVision Cloürt.: As pou out by Sankaran Nair, Je > 
in Lakshmi Narasappa.v. Mekala Venkathppa?, D e 


i su D sepe EE a re-trial, to give a lainant another opportunity df 
re-examining his witnesses and $ Mcd 
Worked and opem a wide dp fo péjry and corupte?” | i 

"The learned Judge observed : a ES ne 

“That the case is only one of discharge, which is not ETE. at any rate & bar to a fresh 


PES ahan; suppor the same view as tho injustice, if any, to thc complainant may be thereby 
led." . 


These remarks are quite anposite to the present case. Itis open to the respondent 
to Ele a fresh complaint forthwith on the same averments against the petitioner and 
to make the fullest use of the document upon which he is resting his present case 
in revision. ‘That however is not a special or sufficient ground for the Gourt- of 
revision to set aside the order of dis rge or to direct a fresh enquiry. 


The petition is allowed and his oder of the Sessions Judge is set aside. : ` 
K.C. px Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Jusriag HAPPELL. ! 
The Salem Dayal Bagh ed Ltd., by Secretary, K. V. _. z 


-- Radhakrishnan VI RN .. Peüitone* | «| 
5 oo s D. m ` l EE 219 
The PEAR TENG, in Council, South Indian Railway, A RA 
'.. the General Manager and others X Respondents bay 


, Beitoass Act (IX of 1890), section 7—JANetics of claim for sinijang Ai Horm and requisites—More 
eter intimating that goods had not Mu erro und EAE A gagat La BP apanjang padaha AL jaja aie 
A mere letter by a consignes to the Railway company stating that the goods had not arrived and 


asking that enquiries might be made, cannot be regarded as a notice sati the requirements of 
section 77 of the Railways Act, when no claim for compensation was made in that letter. - 


The fact thet in a short note to another Railway administration (G.I.P.) the Railway 
administration to whom the consignes’s letter was addressed (S.I.R. Baca to the letter as if it 
were a claim cannot possibly amount to a proper notice to ‘that y (G.LP.) of a claim for 


Qs HE ry ae on the part of one Railway administration that notice had been - 
another Railway ion can be sufficient to amount to a notice under section 77 
of the Railways Act.. ' 
-- petition “under section 25 'of Ree 1X of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of the District Munsiff, Je 
dated 25th September, 1944, in S. C. S. No. 21 of 1944- 


T. Saiyanarayaná for Petitioner. 
S. S. Ramathandra Aiyat^ ‘for Respondents. 


The Court delivered the following 


. Jupement.—The petitioner was the plaintiff in 5. G. S. No: ar of 1544. in the 
Court of the District Munsiff of Salem. ` The suit was brought against five railway 
companies and the Governor-General of India in Council for compensation: for loss 
of goods in transit. It was conctded that if the plaintiff was entitled to compen- 
sation, it was only from the.second defendant, the Great Indian Peninsula Railway, 
and the learned District Münsiff dismissed the suit on the ground that notice of the 
claim for comperisation had' not been given to the railway .dministration of- the 
Great Indian Peninsula Railway within six months of ihe delivery of the goods. 
for carriage as required by sectión.77 of the Indian Railways Act. The only question 
in this civil revision PENA is, whether the notice pace by section- 77 was 
given or not? E 4 
AS ana aa a a ILE: a 
z E E © (1907) 18 M.L-J.'57 1 LL.R. g1 Mad, 183. = m bur i 
" *Q. R P- No. 196 of 1945. - - i ‘goth March; 1946. ^ 
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It cannot be disputed that no specific notice of a claim for compensation under 
section 77 was given to the railway companies who were impleaded as defendants 
within six months of the delivery of the goods for carriage. i is argued, however, 
for the petitioner that the letter, Ex. P-3,. dated the goth March, 1943, written 
by the petitioner, to the Chief Commercial Superintendent of the South Indian 
Railway Co. amounts to a notice of the claim so as to satisfy the condi ions of section 
77 and that so far as the Great Indian Peninsula Railway Co. is concerned th 
should be deemed t; have had notice because the notice of claim sent to the Sou 
Indian Railway Co. was communicated by that company to the Great Indian 
Peninsula Railway Co. In my opinion Ex. P-g cannot be regarded asa notice 
satisfying the requirements of section 77. It makes no claim for compensation 
at all, and is merely a letter stating that the goods had not arrived and asking. 
that enquiries might be made. It is true that it appears from the correspon- 
dence between the South Indian Railway Co. and the Great Indian Peninsula 
Railway Go, that the South Indian Railway Company have referred to this letter 
Ex. P-3 as if it were a claim. Ina letter to the Great Indian Peninsula Railway 
Co., dated the 16th of June, 1943, it is said : 

“ Please note that in respect of the above consignment I have received a claim dated goth March, 
1043, for not specified non-receipt of one parcel leather suit case.” : 
~ . It seems to me, however, quite impossible to hold, even if knowledge on the 
part of one railway administration that notice had been served on another railway 
administration can be sufficient to amount to a notice under section 77, that the 
Great Indian Peninsula Railway had such notice in this case. en no claim for 
compensation was made to the South Indian Railway Co, the fact that in a short 
note to the Great Indian Peninsula Railway administration the South | Indian 
Railway administration have referred to the letter Ex. P-3, asifit were a claim cannot 
possibly amount to a proper notice to the Great Indian Petinsuls Railway adminis- 
tration of a claim for compensation by the .petitioner. 


Learned counsel for the petitioner has referred me to the decision of a Full 
Bench of this Court in Mahadeva Iyer v. South Indian Railway Co.1 which, he says, 
supports his contention that knowledge on the part of the Agent or Manager 
of the railway administration within the specified time is sufficient. As I have 
already said, it does not seem to me that on the facts of this case the Great Indian 
Peninsula Railway administration had knowledge of the claim within the specified 
time. There was no question in Mahadeva  Aiyar v. South Indian Railway Co.! 
that the notice was not in proper form. The substantial question was 
whether the Agent had notice under section 77 because the notice had been served 
on a subordinate of his. i 


l agree with the learned District Munsiff that there was no proper service of 
notice: the petition is dismissed with costs. < 
K.S. l " 


- 


Petition dismissed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CHANDRASEKHARA AIYAR, 
Kempamma .. Appellant* 
D. 
Racha Setty and others . Respondents. 
Limitation Act (IK , søti o—P mort towards mort debi — Efect—-Wher 
niles ga fond af limite 1 cg m berita d hane 165 tovrich jud bing ian before the 
ate payment. 


Where a mortgagor after alienating one of the four items but while still in possession of the 
remaining three items of mortgaged properties makes a payment to the mortgagee, a fresh period. 


v - mem — — aL r + — + ae — -~ way 
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of limitation would start in favour of the mortgagee as against all items of mortgaged properties 
including the one which the mortgagor had alienated before his makmg the part payment. 

Sieg uper RA ee ick properties and con- 
tinues to be liable under the mortgage he can make a payment which serve under section 20 
of the Limitation Act to start a fresh period of limitation. 

Pavayi v. Palanizela, (1940) 1 'M.L.T. 766 : I.L.R. (1940) Mad. 879 (F.B.); Ammal v. 
Suadarappa, (1941) 2 M.L.]. 919 and Narayana Reddiar v. ikana Riddle: (1943) 1 M.L.J. 195, referred 
to. : 


Appeal against the decree of the District Court of Coimbatore in A. S. No. 184 
of 1 846; preferred against the decree of the Court of the District Munsiff of Rollegal 
in O. S. No. 68 of 1943. l 


P. N. Appuswami Aiyar for Appellant. 
Respondents not represented. 
The Court delivered the following 


\ 

- Jupoment.—This second appeal preferred by the plaintiff raises a question of. 
limitation with reference to a mortgage and we are concerned only with item 3. 
"The suit was dismissed as regards this item on the ground that it was barred by 
limitation. The mortgage was on 20th August, 1919. In 1920, this item 3 was 
sold to the fifth defendant under Ex. D-1. Items 2 and 4 were sold in favour of the 
second defendant in 1937 under Ex. D-3. To save the suit from the bar of limi- 
tation, a payment of Rs. 36 by the first defendant's father as the md made 
on 12th August, 1931, and endorsed on the deed ‘was relied upon. endants 2 
ani 5. contested» the suit, raising various defences. The plea raised by the fifth, 
defendant that the suit was barred as regards item 3 because the payment by the 
father was long after its alienation in his favour, was accepted by the Courts below. 


. There is a difference between an acknowledgment of liability under section 19 
and a payment under section 20 of the Limitation Act. On the date of the payment, 
namely, 12th August, 1931, the first defendant's father remained the m 
having possession of items 1, 2 and 4, though he had parted with item 3 long before. 
The Full Bench decision in Pavayi v. Palanivela! gives rise to some doubt whether 
in such a case it could not be successfully urged that the suit was barred, but two 
later decisions have made it abundantly clear that, if a payment is made under 
section 20 of the Act by the person liable to pay, a fresh period of limitation would 
start in favour of the creditor. The decisions are Thayyanayaki Ammal v. Sundarappa* 
and Narayana Reddiar v. Venkatesa Reddiar?. The second decision accepts the 
interpretation of the Full Bench decision, given by Wadsworth and Patanjali 
Sastri, JJ. The C def Justice delivered the judgment in the Full Bench case as well 
as in Narayana Reddiar v. Venkatesa Reddiar?. ‘The principle is that so long as the 
mortgagor has not parted with iis interest in the mortgaged properties and continues 
to be liable unde- the mortgage, he can make a payment which will serve under 
section 20 of the Limitation Act to start a fresh period of limitation. 


The view taken by the lower Courts is wrong and this appeal will stand allowed 
as regards item 3 with costs payable by the fifth defendant throughout, proportionate 
to the value of item 3. 


It may be mentioned that the respondents did not appear at the hearing of 
this appeal. The fourth respondent is dead. Tne fifth respondent disowned 
any interest in the suit p-operties. Respondents 1 and 3 were personally served and 
the second respondent re notice. 


K.S. Appeal allowed. 





rona BLL.J. 919. 
1943) 1 M.L.J. 195-. 


1. (1940) 1 M.Lj. 7768: LLR. (rg40): * 
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- - IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

: PemgseNr:—Mm. Justice Honwir AND -Mr. JUSTIaE BELL. 

Gadiraju Bangarayya and another - ; .. Appellants* 
v. l DE 

Gottemukkula Ramabhadriraju ; .. Respondent. - 

- | bit H Act X : ection | i Obj ty j — Wha th . . 
to set aside dq ee is ada I ska : ii ppl 

In a disputo an award was filed, and on that date the Court posted the suit to another 
date for objections and the defendants filed objections but the plaintiff remained quiet. On the 
next date of hearing, the Court felt that the defendants should have filed an application to set aside 
the award under section 3g of the Arbitration Act instead of merely setting out the objections with 
the aim of setting asido award and so dismissed the objections and passed a decreein terms 
of the award. 

Held, that on a perusal of the defendants! objections they disclosed the defendants’ intentions to 
have the award set aside and they were not only in substance an application to zt aside the 
award, but it was almost so in form and the mistake made by the defendants was to a largo 
extent due to the order pamed by the lower Court when posting the case to. a later date. 
It was only an irregularity that should have been overlooked. | 

Ht Kalllanji v. Chhaganlal Vithal o) LLR. Bom. and Deokinandan Dalmia v. 
Bisa NT idle veg a LER Goi a cal ve Hiss b s 7 

Ap against the decree of the Court of the Subordinate Judge, Narsapur; 

in O. S. No. 5, of 1943. 
C. A. Md, lirahim and T. S. Santhanam for Appellants. 
P. Satyanarqyana Raju for Respondent. + 
The Judgment f: e Court wzs delivered by 

Horwtil, j.— he matter in dispute in O. S. No. 57 of,1943 was referred to 
arbitrators and an award was filed on 21st November, 1944, On that date, the 
Court posted th suit for objections to 2nd December, 1944. On the adjourned 
date, the defendants filed objections ; but the plaintiff was satisfied with the award 
and filed none. It was then posted for enquiry to 11th January, 1945. On that 
date, a preliminary objection was taken by the plaintiff that the objections of the 
defendants could not be heard ; because under section 33 of the Arbitration Act 
the Court was bound to pass a decree in terms of the award, unless a party applied 
to the Court to have the award set aside. The learned Subordinate Judge brain 
this objection, rejected the objections filed by the defendants, and pa a decree 
in terms of the award. 


It is not denied in this Court that the appellants should have filed an appli- 
cation to set aside the award ; but they can reasonably say that they were misled 
by the order of the Court on 21st November, 1944, posting the suit to 2nd December, 
1944, for objections. In substaace, the objections of the appellants amounted t» 
an application to the Court to set aside the award. They headed the objections 
“ objections filed by the second defendant on the award." They then set.cut 
various grounds on which, they considered, the Court should set aside the award. 
In paragraph 3 they stated, “ the award of the arbitrator may therefore be set 
aside." Not only were the objections of the appellants in s ibstance an application 
to set asid: the award, but it was almost so in form. If an application had been 
filed as required by section 33 of the Arbitration Act, the s:cond defendant would 
have headed his application “application under section 33 of the Arbitration 
Act” instead of *' occa filed by the second defendant on the award." He 
would have stamped his application and would have said in ph 13 of his 
application, “ It is therefore prayed that this Honourable Court vi | be pleased to 
set aside the award of the arbitrators ”, instead of ‘‘ the award of the arbitrator may 
therefore be set aside." We feel that since the mistake made by the second defendant 
was to a large extent due to the order passed by the lower Court, the lower Court 
should have overlooked this irregularity ; for it was nothing more than an irregu-, 
larity. -- - ISI LC Wi iii 


ee — 
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The learned advocate for.the appellants has drawn our attention to two cases. 
in which the Court was ed to overlook an irregularity i in the form of the 
application. In Gopalji ae anlal Vithaljit where there should have 
been an application to set aside the” d there was only an affidavit. In Deokt- 
-nandan Dalmia v. Basantlal Ghanshyamdas*, the learned Judge, sitting on the original 
side, was prepared to treat a plaint filed in a suit that was not maintainable as an 
application. We also feel that the irregularity committed by the aj pellants was 
not such as to entitle the Court to overlook their objections and to pass a decree ir 
terms 'of the award. 

The appeal is therefore allowed, the order of the lower Court set aside, and the 
Court ordered to hear the objections ofthe appellants after giving notice to the other 
side. As the difficulty is in part due to the fault of the appellants, there will te no 
order as to-costs. 


K.C. l Appeal allowed. 


Ld 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTIGE HORWILL AND Mr. JUSTIGE BELL. 
Nagi Reddi Seetharami Reddi and another ; ae Appellanis* 


U. i ) 
Thikkavarapu Kotamma and others i E T Respondents. 
Civil Procedure Code (V of 1908), sections 41 qud 48— Tronifer of decree to another Court— Application 
to Court tohich passed decree for an order re-tiangfer ring ae 11 -ctd i aa ee literan apilicaticn for 
execuli ion— Foram, - 
An application may always be mado to the Gourt witch ‘the texts far an order re-transfer- 
l ring it if it has been transferred elsewhere and such an app cation is a step-in-aid of execution and 
limitation against the decree-holder. But a Court to which a decree is sent for exc- 
cution is the only Court which has seisin of the execution and it retgins its iction 
to execute the decree till it certifies under section 41 of the ure Ccde, to the which 
the decree, the fact of execution, or if it fails to execute the decree, the circumstances attending 
such failure. In-such a case the Court which passed the decree has no jurisdiction to entertain an. 
execution application unless concurrent execution had been ordered or proceedings in the Court 
to which the decree was sent, had been stayed for the purpose of executing the decree in the formes 
Court. 


Case-law discussed. 

Appeal against the order of the District Court, Nellore, daea 1st August, 1945. 
in E. P. No. 15 of 1945 in O. S. No. 91 of 1992. 

K. Krühnamurthi for Appellants. 

P. Chandra Reddi for Respondents. 


The Judgment of the Court was delivered by 


Bell, F.—This‘ap Bes arises out of an execution petition Nc. 15 of 1945, filed 
in the District Court o ellore,in O. 5. No. gr of 1932. The decree-holders obtained 
their decree on 6th December, 1932, and in the course of subsequent executiom 
ae it was, in 1933, transferred for execution to the District Munsiff^s Court, 

cllore. On 4th December, 1944, within two days of the period of limitation 
laid down by section 48 of th: Code of Civil "Procedure, the execution petition now 
ih question was filed, the decree-holders asking: (a) that the decree transmitted 
in 1993 to the District Munsiff’s Court should be ordered to be re-transmitted to the 
District Court; (b) for the issue of notice to the judgment-debtors and (c) for attach- 
ment and sale of their immoveable properties. On 1st August, 1945; the District 
Judge maze the following order : 


“Tt is open to the applicant to treat this yide as a stcp-in-aid of execution and invoke its aid 
when he files the next execution petition. But he cannot ask me to'treat this as a substantive execution 
application when the decree has been transferred and there is no decree before me to execute and tke 
copy of the decree with the non-satisfaction certificate has not been returned by the District Munsiff’s 
Court, Nellore. This petition is therefore incompetent and is hereby dismissed." 


I. (1920) a 45 Bom. 1071. 3 i 2. ELR (1941) 2 Cal. 123. T 
. No. 198. of 1945. IOth January, 1947. 


^ 
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"The District Judge is thus saying that-while he would have made an order simpliciter 
"for re-transfer of the decree, yet he could not allow a substantive execution appli- 
cation which E. P. No. 15 of 1945 was in form. . < 


Counsel for the appellants has cited a number of cases in support of his con- 
‘tention that although a decree may have been transferred for execution to another 
"Court, the decree-holder nevertheless can always present an execution petition to 
the Court which passed the decree.. He contends therefore that despite 
the fact that the decree in the present case had been transferred to the District 
Munsiff and was still in his Court and that no certificate had been returned in 
‘accordance with section 41 of the Code of Civil Procedure, yet the District Judge 
"was competent to entertain it and ought to have entertained it in the fullest possible 
way as an executión petition. 

He has cited a number of cases in Madras, viz., Maharaja of Bobbili v. Narasaraju 
Peda Balaria Simhulu Bahadur!, Subbarao v. Ánkamma? and Seeni Nadan v. Muthuswami 
Pillai? which support the view, which indeed we think to be well settled, that an 
application may always be made to the Court which passed the decree for an 
order re-transferring it if it kape cde idu pan ak and that such an 
application is a step-in-aid of execution and prevents limitation running against 

Dae nodes The first sentence therefore of the District Judge is correct. 

The further question whether the District Court can execute the decree although 
the decree is in fact in the custody of another Court for execution, is not however 
to be answered in the appellant's favour upon the cases which have been cited to us. 
Three cases may be mentioned at once which at first sight are somewhat in favoyr 
of the ap ts contention. ‘The first is Makkanlal v. Bhagwan Kwuer*.. There 
"a decree been transferred for execution against certain property to a Court 
other than the Court which passed the decree and the property was attached in 
that other Gourt. Nevertheless, the decree-holder applied to the decreeing Court 
for execution by arrest of the judgment-debtor. It was held that while the law 
was well settled that execution against the same property cannot take place in two 
Courts at one and the same time, there is, however, no. bar to execution in one 
Court against the immoveable p and in another Court by other means. In 
Fatechand Rampratap v. Jitmal , a single Judge held that the Court which 
passes a decree has jurisdiction to pass orders in execution mcm 
standing that the decree has been transferred for execution to another Court. An 
analysis of the learned Judge's reasoning however leads one to the view that the 
proposition which he intends to lay down is not quite as wide as expressed above 
d tha: his decision goes no further than saying that because a decrecing Court 
has made an order of transfer it has not thereby deprived itself entirely of juris- 
diction in respect of the decree which it has i passed. Reliance was placed 
on Kanti Narain v. Madan Gopal®, a Full Bench case, in which the material question’ 
which was asked was ““ when a money decree has been transferred by the Court 
which passe] it for execution to another Court, is an application to the first Court 
(a) to execute the decree, (b) to transfer it to another Court for execution and (c) to 
transfer it for execution to the same Court, not a valid application unless the pro- 
ceedings taken in the other Court have first been reported and certified by that 
Court ?” In a lengthy judgment it was decided that it was a valid application and 
was a step-in-aid of execution so as to save limitation. By a majority it. was held 
that even without a certificate by the Court to which the decree has been transferred, 
nevertheless the transferring Court could consider an application for re-transfer - 
&nd could presumably therefore grant the application which in this particular case 
had been made to it. It is, however, quite clear from the judgment in this case 
that not until the end of the arguments did it become known to the Court-that the 
application whjch jt was considering was an application not only for re-transfer- 





"1. (1916) 31 MLJ. goo: L-R. 43 I.A. 238 : - 81 (F.B.).- : 
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but also for execution. It appears to us, reading the judgment, that the arguments 

were based mainly on the application for transfer, and were in the main irected 

to the question whether or not, as such, it was a step-in-aid of execution. = 
An earlier case in the same High Court Ruta Ram v. Diwan Chand! which ap 

to deal directly with the point now before us, was not accepted’ by the majority 

of the Full Bench, but it seems to us, with great respect, to be preferable. In this 


case, it was held that, ~ 


** Where a decrece is transferred for execution, the original Court is not wholly divested of its 
jurisdiction but'can still re-transfer the proceedings to itself or to some other Court. Where, however, 
a decree is for execution without.any limitation, the original Ccurt has no longer the 
power to execute decree until and unless the decree is returned by the transferee Court with a 
certificate of non-satisfaction.”’ - | 


Reference is made in the judgment to Fatendrakumar v. Mahendrachandra* where the 
same view was expressed after merde a Privy Council decision in Maharaja 
of Bobbili v. Narasaraju Peda Balara Stmhulu Bahadur”. In Maharaja of Bobbih v. 
Narasaraju Peda Balaria Simhulu Bahadur‘, it was held that : Ax 7 

- ** A Court to which a-dectes is sent for execution is tho onl Court which has seisin of the exe- 


cu i and it retains its jurisdiction to execute the ecree till it certifies under section 4T 
of the Civil Procedure Code, to the urt which passed the decree, the fact of execution, or if it fatis. 
to execute the decree, the ci attendmg such failure In such a case the Court which. 


the decree has no jurisdiction to entertain an execution application unless concurrent execution. 
been ordered or proceedings in the Court to which the decree was sent, had been stayed for the 
purpose of executing the decree in the former Court." — — * = 
This case has been widely discussed on many occasions, and not least, in the Privy 
Council to which it went on appeal: Maharaja of Bobbili v. Narasaraju Peda 
Balaria Simhulu Bahadur’. However it may have been shaken in other respects, in 
our opinion, on this particular point it was not overruled, and the proposition 
quoted above may be taken to be well-settled law in this Court. < - 
"^ In Abdul Hafiz Sahib v. Abdul Sukkur Sahib*, for example, Varadacharia J., 
accepts the proposition as being perfectly clear and well understo» . ^ sAyB 
at page 604 after referring to the provisions applicable in the Code : 
“< Taking these three provisions (siz., section e Neda 21, rule 10, and section 42, Civil Procedure 
their is that, unless in the order of transfer there is 
express tation of the purpose for which the transfer is made—essuming that such limitation, 
if any, can control the provisions of the Code as to jurisdiction—there is no reason to limit the powers 


has been sent to another Gourt for execution till the certificate under section 41 is received from 


the transferoc Court. 


This view, moreover, 18 supported not only in the Calcutta and Patna High Courts 
but also in many decisions of the Bombay High Court. MEE 
In the result we hold that the learned District Judge was right in saying 
that he has no power to execute this dec ce in the absence of a certificate from the 
Court to which it has been transferred. If the appellants had been satisfied 


with an order for re-transfer intending, on the re-transfer of the decree, to present 


an execution petition, they would have been in order. They ‘insisted, however, 
on having their petition dealt with as a substantive ‘execution petition and so 
rightly failed. In the circumstances of this particular case the result is that the 


; appellante are completely out of time for presenting an execution petition, because 


of the limit prescribed by the Code and no order in their favour now for re-transfer 
ef the decree would be of any use to them. l um 


` Appeal dismissed. 
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HM ^ [PRIVY QOUNGCIL.] M 
(On appeal from the High Court of Judicature at Madras.) 
PRESENT :—LORD MAOMILLAN, LORD JUSTICE DU PAROQ AND SIR JOHN BEAUMONT. 
His Holiness Peria Kovil Kelvi Appan Thiruvenkata Ramanuja - 
Pedda Jiyyangarlu Varlu .. Appellant* 
y 


Prathivathi Bhayankaram Venkatacharlu and others —— «~ Respondents. 
Templs—Ritwals and ceremonials in regard to ths conduct of services im— Custom and 


prectice— 
Members of Vadagalai and alai cults paeritcipating in commen worski ight of Vedagalais to recits 
angah uber d E endis. ib ean of de 7 kengalais at 
the service—Smii in regard to the righi to regulate ths conduct ef services in temples —Cognicakbility by Civil 

The question at issue was whether the Vadagalgis who were entitled to be present and take 

along with the Thengalals in the service m the group of the Thirumalai and Ti 
temples, were also entitled to use their own and distinctive Vadagalai invocation man 
at the ning of the service and to recite their own Vazhi Thirunamam or benediction at the 
Close of the service concurrently with the Thengalais who alone have the right to begin the service 
by reciting their own invocation manthram and end it by reciting their own and distinctive Vashi 
namam. 

Hrid, the rights of parties depend upon custom and practice. Ina matter of this nature 
where feeling is easily inflamed little reliance can be placed on the oral testimony of panisans 
on onc side or the other. The right to participate in ti e worship of a temple does not necessarily 
carry with it the right to insist on using a ritual otber than tho ritual in use in that tem 
There has been no instance of the judicial establishment of a right on the part ofthe Vadagalai 
"and the The: to use competitive rituals simultaneously at the service in a temple, The 
successful establis! ment of such a claim by either cult would not be conducive to the orderly 

~ and reverent conduct of the temple service. . 


- In the circumstances, in the temples in sdt, both The and Vadagalais may join in the 
service, but the lhengalais alone aro entitled to open theservice with their own and special 
invocation manthram only and the Vadagalais are not entitled to recite their special invocation 
manthram simultancously and the servico must also bo concluded similarly by the recitation of 
Thengalai Vazhi Thirunamam alone. 


The contention that a suit to establish the right to conduct the service in a temple in 
a particular manner is not cognizable in a Civil-Court is untenable. 


Sir Herbert Cunliffe, K.C. and Subba Row for Appellant. 

Eddy, K.C., Ralph Parikh and Ghaffur for Respondents. 

Their Lordships’ Judgment was delivered by 

Lorp MAQOMILLAN.—heir Lordships address themselves in this appeal to the 


consideration of a contro which in one form or another has agitated the 
Hindu religious community in the Presidency of Madras for upwards of two centuries. 
The main question between the parties relates to the right to ate the conduct 


of the services in an important group of temples. To the understanding of the ; 
issue a short historical survey is essential. 

According to the Hindu creed the Deity manifests Himself in three aspects 
as Brahma the Creator, Vishnu the Preserver, and Siva the Destroyer and Renovator. 
Those who are devoted to the worship of the Deity in His aspect as Vishnu are 
known as Vaishnavas and there are many temples, ead in Southern India, 
dedicated to the worship of Vishnu and known as Vaishnavite temples. The 
earliest Scriptures, d ting from 2,500 years ago, are the Sanskrit Vedas or hymns, 
held sacred by all Hindus. A further series ofsacred writings iu ae Crab anc nara 
consisting of 4,000 compositions in the Tamil language, was compiled in later 
times by certain Alwars who were Vaishnava devotees in Southern India. Subse- 

ently the Acharyas or learned Brahmins acted as religious preceptors. Of these 
e most famous was Ramanuja who flourished between 1017 and 1137 AD., 
Vedanta Desikar who flourished between 1268 and 1369 Ad and Manavala 
Mahamuni who lived between 137 and 1443 A.D. ese composed ' 
a number of Sanskrit verses in praise of the Deity called Sthothra Patams. "The 
Prabandhams at an early date became part of the ritual of the Vaishnavite temple 
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services and later the Sthothra Patams were also recited on special occasions. ‘The 
Alwars and Acharyas, the authors of the Prabandhams and Sthothra Patams, 
became themselves objects of worship in the temples. » 


About the fourteenth century there appears to have arisen a difference of view 
among the Vaishnavites. One section, the followers of Vedanta Desikar, specialised 
in the study and exposition of the Sanskrit Vedas and regarded the Alwars and 
their Prabandhams as entitled to less reverence. These became known as Vada- 
galais or followers.of the Northern cult. The other section, the followers of Manayala 
Mahamuni, specialised in the study and exposition of the Tamil Prabandhams of 
the Alwars and became known as Tengalais or followers of the Southern cult. It is 
important to bear in mind that both derive from and share a common religious 
origin and faith and that while each adheres to its own school of thought neither 
of them contemns or rejects the sacred character of the other's cult. 


Insome of the Vaishnavite temples in the Presidency of Madras the Vadagalai 
cult prevails, in others the Tengalai cult. The question which shall prevail in 
particular temples has been the subject of frequent disons and on several occasions 
of litigation. ile the order of service is much the same in both'classes of temples 
there are certain distinctive features of the Vadagalai and the T'engalai rituals 
respectively and it is with regard to the observance of these distinctive features 
that the present litigation is concerned. : 


The temples to which this appeal relates are eighteen in number, one group 
of five in Tirumalai and another group of thirteen in Tirupathi, all in the Chittoor 
district of Madras. The conduct of the services in these temples is under the ek 
of what is known as the Adhyapakam office. At its head as president is the plaintiff, 
` now the appellant, known as Pedda Jiyyangar, who may be described as the high” 
priest. He is a Tengalai. He is assisted in the performance of his duties by a 
Chinna or Junior Jiyyangar, four Ekangis, and certain minor assistants called 
Adhyapakas and -purushas. These with the Loca body of ordinary 
worshippers when met in assembly constitute the Adhyapaka Goshti or congregation. 
There is now no question as to the authoritative and predominant position occupied 
by the appellant. It is in connection with the extent and nature of his rights in 
the conduct of the service that controversy has arisen. 

The order of worship in these, in common with other, Vaishuavite temples 
“follows well-recognised lines. First the Pedda Jiyyangar opens the service by 
saying ‘‘ Sadit Arula " (please begin). Then follows the invocation of the patron 
saint consisting of five stanzas known as the manthram or pathram. The first 
stanza according to the Tengalai cult begins with the words “ Sri Sailesa Daya- 
pathram." and invokes the Tengalai guru Manavala Mabamuni. According to 
the Vadagalai cult the first stanza begins with the. words '* Ramanuja Dayapathram ” 
and invokes the Vadagalai guru Vedanta Desikar. The remaining four stanzas 
are common to both. After the manthram or invocation comes the recitation 
of selected passages from the Prabandhams appointed for the day, each prefaced 
with a laudatory verse in praise of its author. The Pravandhams are common 
t» both sects. At the con-lusion of the recitation of the Prabandhams benedicto 
verses called Vazhi Tirunamam are recited, consisting of nine stanzas of whic 
the first four are common to both sects while the last five differ. — 

This outline of the service is probably sufficient to disclose the substantive 
divergence between the two rituals. It is the preliminary invocation or manthram 
which, so to speak, strikes the note of tbe service which follows, as being an act of 
devotion or worship in the one case in honour of the Vadagalai guru and in the 
other of the Tengalai guru. Hence its importance to the worshipper: M 

The respondents representing the Vadagalais do not challenge the right of 
- the plaintiff and the Tengalai worshippers to recite their own manthram and invoke 
their own guru at the begin ing of the service or indeed to conduct their 
worship throughout- cea cre to’ their own ritual. What they maintain is that 
this right.is-not exclusive-and-that they have a concurrent-right-to-recite simul- 
tangously their own manthram and throughout to observe their7own ritual where 
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it differs from that of the Tengalais. The Tengalais do not dispute the right of 
the Vadagalai pde LSR t and take part in the services but they 
maintain that if they do attend the services they must conform to the’ lengalai 
ritual or remain silent and in any event that they have no right to interfere with the 
Tengalai service by using simultaneously their own ritual where it diffets. "The 
success of the Vidsgalai claim would not seem to conduce to the orderly and 
reverent conduct of the temple service. Itis not surprising that the insistence of 
the Vadagalais on observing their own ritual in competition with the T 
ritual has led to disturbances and-has been resisted by the appellant and those 
associated with him who are responsible for the worship of the temples." There 
are in Madras temples where the Tengalai ritual is admittedly ue exclusively 
and where if Vadagalais attend the service E7 must refrain from using their own 
ritual; and there are temples where the Vadagalai ritual is admittedly used 
exclusively and where if Tengalais attend the service they in turn must refrain 
from using their own ritual. So far as their Lordships are aware there has hitherto 
been no instance of the judicial establishment of a right on the part of the Vadagalais 
and the Tengalais to use competitive rituals simultaneously at the service in a 
temple. 

The rights of the parties depend upon custom and practice. In a matter 
of this nature where feeling is easily inflamed little reliance can be placed on the 
oral testimony of partisans on one side or the other and counsel at their Lordships’ 
bar almost entirely discarded the oral testimony in the case. Both sides agreed 
that the documentary evidence was what mattered and on it each side claimed the 
verdict. On the documents the V. is maintained that the Tengalais had: 
failed to prove the exclusive right which they claimed. ; 

A vast mass of documents and records of litigations has been accumulated. 
It has been exhaustively analysed and criticised both by the Subordinate Judge 
who heard the case in the first instance and in the judgment of the High Court 
(Madhavan Nair and Stodart, JJ.), with the result that on the main question of the 
use of the manthram or invocation the Subordinate Judge decided in favour. of the 
appellant and the High Court in favour of the Vadagalai ondents. Their’ 
Lordships have had their attention directed to all the relevant documents and to- 
the observations thereon in both Courts. Counsel on each side have assisted their 
Lordships by selecting for consideration the documents on which they respectively 
relied as being of material significance and to these or at least to the most important 
of them it will be sufficient to refer. ' mE 

The appellant relies first on a document dated 1795 (Exhibit A). It appears 
from this pup which is stated to have been approved in the Huzur, that 
some Vadagalais in connection with the funeral rites of one of their number had 
recited ihe verse beginning “ Ramanuja Dayapathram ” in the Tiruchanoor témple,' 
another Vaishnavite temple in Madras. It is recorded that they were taken to 
task for this and “having been made to learn that it was wrong to recite Ramanuja . 
Dayapathram in the temple they went away making an agreement that if necessary 
they would in future do so in their own respective houses as was done in Tirumalai 
and Tirupati but not in the temple and that if they should so recite it they would 
be rendering themselves culpáble.” This document has been produced in other - 
proceedings and accepted as genuine. The Subordinate Judge states that it is 

‘beyond the reach of criticism’? and their Lordships are not VU Ue. by the 

adverse comments made upon it in the High Court. The point of the document 

for the present purpose is that it records so long ago as 1795 that it was not permitted 
‘to recite Ramanuja Dayapathram in the Tirumalai and Tirupathi temples. It is 

also important, as will appear in the sequel, in that it ises identity of practice ; 
as between the temple at Tiruchanoor and the Tirumalai and Tirupathi temples, 
~ which are mentioned in association in a number of the documents. -i 

Next comes a takid from the Collector of North Arcot in 1832 (Exhibit H) ) 
which confirms that in the case of the Tiruchanoor Vadagalais “ Ramanuja Daya- ? 
pathram manthram should bé recited in their respective houses and chee noting. 
contrary should be done.” - pres ME AN Lu on 
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More important is the litigation regarding the Tiruchanoor temple in 1887-1899. 
In this suit the Pedda Jiyyangar of Tirumalai Tirupathi and certain other residents 
in Tirupathi, suing in a representative capacity, claimed inter alia the exclusive 
right to recite the Tengalai manthram in the Tiruchanoor temple. The munsiff 
before whom the case came in the first instance after & most Nen ert investigation 
of all the documentary evidence satisfied himself that the practice in the temple at 
Tiruchanoor was identical with the practice in the temples of Tirumalai and Tiru- 
pathi and expressly found '' that the members of the Vadagalai sect are not entitled 
to utter the Vadagalai manthram called “ Ramanuja Dayapathram " jointly with 
the Tengalais or separately but that the Vadagalais are at liberty to utter it in their 
own houses but not before the Goddess." Thus although the case related to 
Tiruchanoor the decision was based on the practice of Tirumalai and Tirupathi 
and is consequently of the highest significance as evidence of the usage of the temples 
in suit over half & century ago. On an appeal to the District Court of North 
Arcot the documentary history of the matter was again most closely scrutinised,- 
the intimate association of the Tiruchanoor temple (which is about three miles 
from Tirupathi) with the temples in suit was emphasised and the decision of the 
munsiff confirmed as in acco ce with “ the custom sanctioned by old usage.” 
In the judgment a document of 1853 is quoted in which the Mahant expressly 
says that Ticichagoo: “is included in Tirupathi and Tirumalai Devasthanam.” 
On further appeal to the High Court the decisions ofthe Courts below were affirmed. 
The judgment ofthe High Court concludes thus : “‘ Itis alleged that | the Vadagalais 
have great respect for the Tengalai saint in whose honour the verse is recited a 
they only want the religious privilege of being able to recite their own verse in the 
presence of the Deity. It appears to us that this professed respect for the saint is 
accompanied by a good deal of hostility to the saint's wan A te and that the 
permission could result in nothing but a breach of the public peace. All the 
evidence goes to show that by established custom the Ramanuja Dayapathram 
should not be recited and we think the decision of the Courts below is ight.” 

In 1915 another important judgment was pronounced by the District Judge 
of North Arcot in a suit in which the Pedda Jiyyangar and others on behalf of all 
Tengalai Brahmins resident in Tirumalai, Tirupathi and Tiruchanoor claimed. 
that in the temples in these places the Tengalai manthram was alone permissible. 
The Subordinate Judge held that both manthrams might be repeated side by side 
but the District Ju reversed this decision and heldthat only the Tengalai 
manthram was permissible. É 

Meantime there had been a series of other litigations between Tengalais and 
Vadagalais relating to other temples elsewhere in which the same issue was con- 
tested. The report of a case affecting the great temple at Conjeevaram is parti- 
cularly instructive CArishmasami Tatacharyar v. Krishnamacharyar!). The suit was 
brought to restrain the Va is from introducing their manthram in the temple 
service. The claim of the Vadagalais to do so was asserted, as in the present 
case, to be justified by usage. After a full investigation the exclusive right of 
the Tengalais to the use of their manthram in the services was established. - 

' Jn the case of Srinivasa T hathachariar v. Srinivasa Ajyangar*, relating to the temples. 
at Tinnevelly it was held by the High Court, affirming the judgment of the Sub- 
ordinate Judge, that the Vadagalais were not entitled to interfere with the Tengalai 
ritual and must not repeat their Ramanuja Dayapathram at the beginning or their 
Vazhi Tirunamam at the end of the services. The Officiating Chief Justice 
(S. Subramania Aiyar) says at p. 359 : “Now judging from the instances 
of dispute between  Tengalais and Vadagalais which have come not 
infrequently before the Courts in connection with other temples the rule seems 
to be that but one patram is used on similar occasions." When the High Court 
had again to consider the question in relation to a temple at Conjeevaram 
(Thirubengadachariar v. Krishmaswami  Thathachariar?) the history of the contro- 
versy was very fully examined and the exclusive right of the Tengalais to use 


1, (1 LLR. 5 Mad. 313. i. 9. (1915) MLW.N. abi, 
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their own manthram was affirmed. The learned judges observe that Pahan aran 
of the High Court in the abovementioned case in the pinth volume of the 
Law Journal “ holds that only one manthram can be recited in a temple. This 


appears also reasonable.” The exclusive rights of the Tengalais were further 
clari in the case of Appadorat Atryangar v. arachariar!. "M 
The present troubles affecting the temples in suit seem to have originated 


about 1901 in an assertion by the Vadagalais of the rights which they now claim. 
In May of that year the superintendent of the Tirupathi temple complained to the 
mahant that the Vadagalais contrary to the custom of the temple were "' au A 
reciting their own manthrams and ER A. 
complaint was made in 1904 and the. t made a representation to the local 
magistrate that there was a risk of disturbance owing to the insistence of the Vada- 
galais in employing their own ritual contrary to usage. In 1905 the matter was 
taken into Court on a plaint by the Tengalais against the Vadagalais on the lines 
of the present suit. The Subordinate Judge of orth Arcot found in favour of the 
joint use by each sect of its own man , but his judgment was reversed by the 
District Judge of North Arcot. `“ Upon the evidence," he said, I must find 
that it has not been the custom to recite the Ramanuja Dayapathram.” On a 
further ap to the High Court the action was dismissed on a technical plea 
of misjoinder of parties without any opinion being expressed on the merits. en 
came the present suit. M 

The case for the defence, like that for the plaintiff, was almost entirely based 
on the documentary evidence. . Their counsel began with a reference to certain 
early documents of 1730, 1797 and +786 (Exhibits XXIV, XXIVa and XXIVb). 
But these relate to the Galani Desikar temple in which admittedly. the service 
is conducted exclusively according to the Vadagalai ritual. It 16 significant to 
note, however, that they ap to ee priety of the aftendance of 
Tengalais at the services in this exclusively Vadagalai temple although Ramanuja 
Dayapathram is alone recited there. The right of both Tengalais and Vadagalais 
to worship in the Tirumalai and Tirupathi temples is also recognised mn E 
is said as to the manthram used there and if any. inference is to be drawn it wo 
rather seem to be that the Tengalai manthram was alone employed there. Their 
Lordships were referred to other documents in pilam. of tbe Vadagalai claim. 
They are discussed in great detail in the judgments o the Subordinate Judge and the 
High Court. Many of them are equivocal, none is conclusive. That their import 
is ambiguous is best evidenced by the fact that a careful study of them led the 
Subordinate Judge to one conclusion and the High Court to a different conclusion. 
No useful purpose would be served by going through them again in detail. It is 
enough to.say that their Lordships find emselves in several instances unable 
to agree with the inferences—for they are only inferences— which the learncd 
Judges of the High Court draw from them in favour of the defendants, and that 

are generally in ent with the view taken of them by the Subordinate 
Judge. bu the other hand their Lordships are.not convinced of the validity of 
the criticisms expressed by the Judges of the High Court depreciatory of the docu- 
mentary evidence favourable to the plaintiff’ ` Their pee ne are much more 
impressed by the fact that, so far as they are aware, in the whole series cf litigations 
in Madras on this vexed question the Vee bgve in no instance succeeded in 
establishing a right to the joint use of botl manthrams in any temple, and that 
nowhere in the doc unen is there definite evidence of such joint usage. — — 


There is one consideration of general importance which appears to have greatly 
influenced the decision of the High Court and to which their Lordships think it 
right to draw special attention. The learned Judges very properly take note of 
the admitted and undoubted right of the Vadagalais to icipate in the, services 
in the temples in suit. From this they would seem. to j that they must Pave the 
right to use their own manthram. ~The reasoning is that as the manthtam or 
invocation is.the keynote cf the service the Vadagalais could not participate in 
a a a amma D ELM Ei LL EE 
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the service at all.unless permitted to use theirown manthram. In-short, to forbid 
the Vadagalais to recite their own manthram in the temples would be tantamount 
to excommunicating them altogether from the services. Their Lordships do not 
agree with this view or with the argument founded upon it. In point of fact the 
right to participate in the worship of a temple does not necessarily carry with it 
the right to insist on using a ritual other than the ritual in use in that temple: The 
reported cases consistently recognise the right of the Vadagalais to participate 
in'the worship of temples conducted according to the-Tengalai ritual, but on condition 
of conforming with or at least not interf with the Tengalai ritual, and it. is 
nowhere suggested that this isa barren or seli-contradictory privilege. When the 
Tengalais attend in the temple of Vedanta Desikar they may not use their own 
manthram there ; when the Vadagalais attend in the temple of Tiruchanoor they 
Thay not use their own manthram. Among the documents in the present case 
there is a series of agreements dated between 1885 and 1889 whereby ekangis who 
were Vadagalais expressly undertook to conduct the services in the temples in suit 
according to the Tengalai ritual. -It is thus made clear that it is not against cons- 
'cience for V is to take part in services in which the Tengalai manthram is 
exclusively employed and that to hold that the Tengalai manthram alone must be 
-used in the temples in suit does not mean, as the learned Judges of the High Court 
seem to think, the virtual exclusion of the Vadagalais from participation in the 
worship of the temples. 

_ The learned Judges of the High Court belittle the probability of disturbarice 
or unseemly incidents if both manthrams are used simultaneously. But no one 
can read the papers in this case or the loin as in the other rted cases without 
noticing the ent references to disturbances between the rival sects when each 
has insisted on using its own ritual. Where feelings obviously run so high the 
risk of violent conduct is manifest. It may be that the nature of the services is such 
that both parties could recite their respective manthrams without very great mutual 
interference, but as the District Judge of North Arcot observed in one of the cases— 
** knowing the contentious spirit of the opposing factions, I am afraid there would 
never be peace between them.” 

Ase te issue was raised with regard to one of the temples in suit, the sub- 
shrine of l'irumalai Nambiin Tirupathi. The contention of the Tengalai appellant 
was that in this temple the Tengalai manthram or pathram alone might be used 
while the Vadagalais contended that their manthram alone might be used. The 
learned Subordinate Judge found that both may be used simultaneously. This is 
a singular result to have reached in a case in which the rights of the parties depend 
upon custom for it is a finding in favour ofa custom which neither party all , 
The V 15 acquiesced in the decision ofthe Subordinate Judge but the ap t 
chall it in the High Court which accepted it and their Lordships have now to 
deal with the matter. | i 

. Asin the opinion of the Subordinate Judge, and now of their Lordships, the 
appellant has established the exclusive right of the Tengalais to use their own 
manthram in all the other temples in suit, there would seem prima facie to be no 
reason to make an exception in the case of this temple unless there is clear justification 
for doing so. The Subordinate Judge after considering the meagre documentary 
evidence that has any bearing on the subject concludes somewhat haltingly— 
** I should think, reading these disinterested Amulunamas of the Vicharanakartha 
and Exhibits X XIV series t er that both patrams are used to the exclusion of ' 
neither patram," and the High Court “ think that this ae angi ns be accepted." 
Their Lordships have examined the relevant documents. ey do not find in the 
“ disinterested Amulunamas of the Vicharanakartha " (Exhibits Y series) any 
reference to the manthram used in the Tirumalai Nambi Temple or indeed any 
special discrimination of this temple from the others. As for the Exhibits XXIV 
series, the significant thing is the express direction that in the Vedanta Desikar 
temple the Vadagalai manthram alone is to be used and no discrimination is made 
of the Tirumalai Nambi temple from the ot er Tirumalai and -Tirupathi temples, 
Had this temple been in the exceptional, indeed, as their "Lordships 
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hold, the unique, position among the miit temples and so far as is proved among 
Vaishnavite temples in Madras generally of using both manthrams simultaneously, 
it is difficult to conceive why among the volumincus documents prcduced and 
in the numerous records of past litigatic ns no express refererce is to ke fcund to this 
exceptional case. Both the Subordinate Judge and the High Court mention the 
P Ji s Amulunamas (Exhibits AA series), of which: tke High Court 
says that they '* no doubt support the case of the plaintiff," but both the Subordinate 
Judge and the High Court apparently regard them as being of little evidential 
value because they are subsequent to the liruchanoor dirpute. This dces not 
seem a convincing reason for disregarding them when it is remembered that the 
Tiruchanoor case was decided in favour of the Tengalais because the ritual of the 
lirumalai and Tirupathi temples was held to rule there. Had the double use 
been the custom in one of the Tirumalai and Tirupathi temples the fact would 
surely have been brought out in the Tiruchanoor case. Their Lordships according] 
find that in the temple of Tirumalai Nambi, as in the other temples in suit, bo 
lengalais and Vadagalais may join in the service Lut the Tengalai manthram alone 

A further question raised relates to the formula to te used in the benediction 
with which the service ends. Both the a us and the High Court 
have held “ that the plaintiff and the other Adhyap 


Tengalais claim that their cwn Vazhi Tirunamam or benediction should alone be 
recited. The Vadagalais on the other hand claim the right to decite their own 
Vazhi Tirunamam, the last five verses of which differ from those of the 'Tengalai 


Vazhi Tirunamam or benediction at its close. But if as the Subordinate Judge 
has held, and their Lordships also hold, the Tengalai manthram can alone 
used at the opening of the service it would seem quiet inconsistent to hold the 
Vadagalais entitled to use their Vazhi Tiruriamam at the conclusion of the service. 
Here it is instructive to have regard to the practice in other Tengalai temples. 
The same point came under consideration in the important case relating to the 
Tinnevelly temple to which reference has already been made (Srinivasa | 
v. Srinivasa A arl). There it was expressly held t the Vadagalais 
should not be at liberty to interfere with the plaintiffs and other holders of the 
Adhyapakam office by repeating their Ramanuja Da thram or Vazhi Tiru- 
namam either at the beginning or at the end of S . Then in in the 
case of the temple at Conjeevaram, to which reference has also already made 
(Appadorai Ayyangar v. Annangarackariar?), 2 unice Wadsworth after pointing out 
that in a ious suit  (Arishnasami v.  Krishnamacharyar*) it 


had been held that the Va is were not entitled to interfere with 
the Tengalais in the recital of manthrams otherwise than as ordinary 
worshippers, observed that the judgment did not ly cover the Vazhi 


Tirunamam to be used at the conclusion of the service. The learned 
Judge then addresses himself to this question, “ It is recognised," he says, 
“that the Vazhi Tirunamam is the appropriate conclusion of the- Adhyapakam 
service and that the stanza recited must be in honour of the saint invoked in the 
manthram which begins the service." He points out that the decree in the previous 
cast in Arishmasami Tatacharyar v. Krisknamacharyar* “ though it does not in 
so many words prescribe the singing of the Tengalai Vazhi Tirunamam by the 
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mirasdars does very clearly prescribe the conduct of the whole Adhyapakam service 
right up to its termination by those mirasdars. It restrains the Vadagalais from 
singing their own sectarian hymns and chants or taking any part except by Joining 
the Goshti as worship and reciting the Prabandhams recited by the mirasdars. 
He accordingly has * no doubt that the intention of the learned Judges was to 
authorise the mirasdars to append to the service its customary conclusion in the 
form approved by the sect to which they belonged, whose cult was to govern the 
service." 


Their Lordships in the present case, being of opinion with the Subordinate 
Judge that the Tengalais are entitled to open the service with their own manthram 
alone and that D a are not entitled to recite their manthram concurrently, 
are satisfied, in the absence of any sufficient evidence to the contrary, that the 
service must also be concluded by the recitation of the Tengalai Vazhi Tirunamam 
alone. 


There remains the question of the recital of sthothrapatams. This matter 
is left in a very doubtful position on the evidence. The Subordinate Judge appa- 
rently found himself unable to reach any conclusion upon it and his formal decree 
makes no reference to it. The High Court in its decree finds in the sixth place 
* that plaintiff is entitled to use Tengalai Patram in the recitation of sthothra- 

tams whenever sthothrapatam is recited oytside the temples but this does not 
exclude the use of V i Sthothrapatam Tanian Sriman Venkatanadharya." 
In the judgment of the High Court on the topic of the sthothrapatams the learned 
Judges state that. they “ can find no reliable evidence to support the positive case 
of either party." Nevertheless they proceed to consider the matter “in the light 
of the probabilities," and conclude by saying “ We have already expressed our 
opinion under issue 8 that when Prabanda Sevakalam is once begun the Tengalais 
and the Vadagalais that take part in it on the service each reciting its own 
manthram. udging the evidence jn the light of the probabilities of the case we 
must come to the same conclusion with regard to sthothrapatams also on all 
occasions when these are sung by the goshti.” By parity of reasoning their Lordship 
having taken a contrary view as to the use of the Vadagalai manthram, sho d 
** in the light of the probabilities " come to the opposite conclusion from the High 
Court as to the sthothrapatams. But they do not regard this as a legitimate 
method of disposing of the matter and accepting the view of the High Court that 
there is no reliable evidence to enable the custom of the sects to be ascertained 
they do not propose to make any finding on the subject. 


As regards the conduct of processions inside and outside the temples in suit 
the appellant in his plaint claims that the T ai ritual should be exclusively 
observed both in the service inside the temples in processions inside and outside 
the temples. The respondents did not submit any argument for differentiating 
in this matter between the case of the service inside the temples and the case of 
processions inside and outside the temples and their Lordships hold that their 
decision should extend to both cases alike. -> 


. Their Lordships also take note of the fact that the disallowance by the High 
Court of the appellant’s claim relating to the recitations during the Anadhyayanam 
days was not the subject of any separate argument before them on the part of the 
appellant, but in the circumstances their Lordships think that the appropriate 
course is to make no order in the matter. - 


As regards the third head of the decree of the High Court which saves the 
rights of certain Vadagalai families to the Adhyapakam office, the appellant inti- 
mated that he did not challenge this finding. l 


The respondents did not withdraw their pleas that the suit was not cognisable 
in a Clivil Court and that it was kan limitation but it is enough to say that 
their Lardships agree with both Courts below that they are untenable, 

* 
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Their Lordships will humbly advise His Majesty that the appeal be allowed 


and that the decree of the High are of 70th March, 1997, be varied so as to read 
as follows :— 


I That the plaintiff or of his deputies Chinna Jiyyangar or an rot the 
four 1s exclusively entitled ; in the ee mentioned in Schedules A and B 
in the plaint and in processions both inside and outside the said temples to com- 
mence Prabandha Parayanam by saying Sadit Arula and to go on -with the 
‘Tengalai patram to the exclusion of the Vadagalai patram. 

(2) That the plaintiff is exclusively entitled to the headship of Adhyapakam 
miras. 

(3) That the Vadagalais except the Dharmapuris, Kotikannikadanams and 
Thomalais (in Tirumalai) are not entitled to the Adhyapakam office in the plaint 
temples. 

(4) That the plaintiff and the other Adhyapakam office holders have the 
right to close the prabandham recital. 

(5) That only the Tengalai Vazhi Tirunamam can be repeated whenever 
Vazhi Tirunamam is recited. 

(6) That respondents 6, 7, 10-14, 16, 20 and 21 as individuals and as repre- 
senting the Vadagalai community residing at Tirumalai Tirupati and Tiruchanur 
are restrained by a perpetual injunction from interfering with the rights hereinbefore 
referred to of Pedda Jiyyangar or his deputies. 

(7) That the rest of the plaintiff's claim (except so far as relating to the reciting 
of sthothrapatams and the recitations to be used on the Anadhyayanam days as to 
which no order is made) be and hereby is disallowed. 

(8 That the parties shall each bear their own costs of the suit in the Court 
of the Subordinate Judge of Chittoor. 

(9) That there be no costs in Appeal No. 119 of 1926 in the High Court. ' 


(10) That the respondents 6, 7, 10-14, 16, 20 and 21 in the present 


pel co Maan t his costs in the Appeal No. 466 of 1925 in the High 
his costs of the present appeal. 


Solicitors for Appellant: Lambert and- White. 
Solicitors for Respondents : Harold Shepherd and Chapman Walkers. 
H.J.U./V.S. ES Appeal allowed and decree varied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
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sete ie Di eus under omi atn duly mado by God , is free from li e 
ash ptg ad a creditor in execution of a decree obtained against tif For a debt aa IN Des 
beers the death of the derali, though the wife is a '' nominee," under section 5 (1) of the Act as 
well as a ‘‘ dependant" within the meaning of section a (c). 

Petition under section 115 of Act V of 1908, praying that the Court 

vill be pleased co revise tho orden of thè Dire Gort ol Lan ted 2nd 





* Q. R P. No, 774 of 1948. — Bae - ^ igth Decembes, 1945. 
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July, 1946, and made in C. M. A. No. 19 of ig45 (C. M. P. No. 138 of-1945, in 
O. S. No. 35 of 1945, D. M. C., Brodd: i 

T. L. Venkatarama Aiyar and G. R. Jagadisan for Petitioner. l 

R. Gopalaswams Aiyangar for Respondent. 

The Court delivered the following 


JUDGwENT.—This revision ition raises a question of some importance, 
namely, whether & compulsory deposit in a railway provident fund standing to the 
credit of a depositor and payable to his wife under & nomination duly made by 
the depositor, is free from liability to be attached by a creditor in execution of a 
decree obtained by him against the wife for a debt incurred by her before the 
death of the depositor. The facts are not in dispute. On 18th September, 1943, one 
Kondiah Naidu, an employee of the South Indian Railway, and his wife, the present 

titioner, executed a promissory note in favour of the respondent for Rs. ie 

ndiah Naidu died on 20th November, 1944. On 23rd June, 1944, he had duly 
nominated his wife, the petitioner, as the person to whom the Provident Fund 
amount should be paid on his death. The respondent filed a suit O. S. No. 95 of, 
1945, in the Court of the District Munsiff, Erode, against the petitioner, on the 
promissory note, obtained a decree and proceeded to attach the Provident Fund 
amount in the hands of the Railway. An objection was raised on behalf of the 
petitioner that the amount was not liable to be attached under the provisions of 
section 3 (2) of the Provident Funds Act. The learned District Munsiff of Erode 
upheld the objection: but, on appeal, the learned District Judge of Coimbatore 
overruled it and issued an order of attachment. The judgment-debtor applies 
to this Court to revise the said order of the District Judge. 

No decided case has been cited before me, which directly governs the facts 
of this case. The decision must therefore depend upon the construction of the 
relevant provisions of the statute with such help as may be derived from observations 
in decisions under the Act, though not directly in point. 

` Section 3 (2) of the Provident ‘Funds Act is as follows: 

'* Any sum standing to the credit of any subscriber to, or depositor in, any such Fund at the 

time of his decease and payable under the rules of the Fund to any dependant of the subscriber or 


depositor, or to such as may be authorised by law to receive pa on his behalf, shall, subject 
to any deduction au ee ee ie eee tis the widow or child of the 
subscriber or depositor, subject also to the rights of an assignee under an amignment mado before the 


commencement of this Act, vest in the dependant, and aball, subject as aforesaid, be free from any 
pu id eer M a a C Be ane AGA D a JG 
or depositor.” 

Section 4 contains provisions regarding repayment of the sum standing to the 
credit of the subscriber or depositor. It is not necessary to extract the entire 
section. It provides that the sum shall be paid to the dependant if the sum vests 
in the dependant'under the provisions of section 39, or, if the sum does not exceed 
Rs. 5,000 and ifitis not payable to a dependant, then, it shall be paid to any person 
nominated to receive it, or, if any person is not nominated, to any person appearing 
to be otherwise drititled to receive it; and in case any sum or balance not Pd 
to either a dependant or a nominee, as already mentioned, such sum shall be paid 
to a person nominated to receive it on the production of a probate or such other 
document, entitling him £o receive payment, or, in the absence of & person nomi- 
nated, to any person who produces such a document. 

^. Section 5 (1) before it was amended by Act XI of 1946, was as follows : 

: “ Subject to the provisions of this Act, but otherwise notwithstanding anything contained in any 
law for the time being in force or any disposition, whether testamentary or o ise, by a subscriber 
to, ord itor in, a Government or Railway Provident Fund, of the sum standing to his credit in 
ihe Fund. on of aby part terest any nomination duly made in accordance with the rules of tho 
Fund, which to confer upon an person the to receive the whole or any part of suck 
sum on the of the subscriber or depositor, shall be deemed to confer such t absolutely. 
until sach nomination is varied by another nomination mado in like manner or is expressly cancelled: 
by tho subscriber or depositor. ..... s i 
Obviously, a person nominated under section 5 (1) of the Act could also be a d - 
dant as defined in section a (c) of the Act. In this case, the petitioner, in j 

e 
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occupied the dual position of being both a nominee under section 5 and a depen- 
dant within the meaning of section 2 (c). : 

To ascertain whether the petitioner is entitled to the exemption laid down 
in section g (2), the condition to be fulfilled is that the sum rap to the credit 
of the depositor should be payable under the rules of the Fund to any dependant 
of the depositor. Such sum vests in the dependant and shall be free from any 
debt or other liability incurred by the deceased or incurred by the dependant 
before the death of the depositor. The contention on behalf of tbe petitioner is 
that though she is a nominee, she does not cease to be a d dant within the 
meaning of the Act. She will, therefore, be entitled to the Puit aue declared in the 
above provision. On the other hand, the contention for the respondent is that 
the exemption applies only when the sum is payable under the rules to a dependant 
as such, that is to say, not under a nomination, but in the absence of a nomination 
and in accordance with a specific provision in the rules. 

For the respondent. it was said that the decisions of this Court in Lakshmamma 
v. Subramanyam! and Sitaramaswami v. Venkatarama Rao* support this contention 
in some way or other. In the first of these decisions, there was a dispute in 
of a Provident Fund amount between a person who claimed to be tke widow o the 
deceased subscriber and who was also the person nominated by him as his successor 
to claim the amount and a son of the deceased subscriber, who op her claim 
on the ground that she was not the legally wedded wife of the depositor. The 
learned judges held that the widow was entitled to the amount by virtue of tbe 
nomination in her favour. They point out that there is no restriction with 
regard to the persons, in whose favour the nomination can be made and nomination 
can also be made in favour of a person who is nota dependant. As it was not 
a ey that there was a valid nomination in favour of the person who claimed 
to be the widow, she would be entitled to the amount, whether she was in law his 
widow or not. In the second case, Sitaramaswami v. Venkatarama Rao!, there was 
a nomination in favour of the first wife of a deceased depositor, but there was no 

ent variation of the nomination. It was held that the amount in deposit 

in the nominee and would be inherited by her son in exclusion of the other 
son of the depositor by his second wife. The learned Judges overruled the conten- 
tion that section 5 applies only to nominees who are not dependants. It was 
pressed before them that unless section 5 were given restricted application, confined 
only to cases of nominees who are not dependants, that section could not be recon- 
ciled with section g or section 4. But the learned Judges observed that there was 
no inconsistency between sections 3, 4 and 5, even if a wide construction was given 
to section 5 so as to include all nominees whether they were dependants or not. 

I fail to see how these two decisions can have any bearing on the question 
to be decided in this case. ‘They only lay down that a person who has been nomi- 
nated is entitled to receive the amount in deposit, whether he or she be a dependant 
or not. 

I must confess that it is possible to take two views on the construction of the 
phrase : : 

“ payable under the rules of the Fund to any dependant of the subscriber or depositor.” 
These words may mean, “ payable under the rules to any dependant as dependant 
only," or, they may mean, “ payable under the rules to a person who falls within 
the class of persons ” defined in section 2 (c) of the Act. I have come to the con- 
clusion that the better view to take is that the benefit of the exemption will be 
available when the sum is paid to any person who would be a dependant within 
the meaning of section 2 (A of the Act, whether she becomes entitled to the sum 
by virtue of a nomination or by virtue of the general law or special rule. 

The rules relating to the Provident Fund in question appear to have been 
available to the Courts below, though a copy of the rules has not been formally 
exhibited. Learned counsel before me agree that the summary of the relevant 
tules given in paragraph 4 of the learned District Judge’s judgment is substantially 


1. (1939) 1 M.L.J. 620. 2. (1944) 1 MLJ. 198. e 
23 p e 
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correct. Rule 27 is the most material rule. The learned District Judge gives 
a summary of it as follows : | 
WA 27 (a mentions the mode of distribution ; it states by the saying in clause (a) that the 

distributian shall be according to section (1) of the Provident Funds Act but subj to the provisions 
of the same rule 27 (b). Sub-clanse (1) A Ede (b) refers to some special contributions and it is not 

aa ma ums oe ose ad ith ah Minds , provided that if the 
TU amoun In WI. su n 
nominee is not a dependant and the amount exceeds Rs, 5,000, it shall be pai only on production 
of probate, etc. S i ists or j inati 
aie a part of the amount, the whole or balance shall become payable to the members of his family 
in equal shares.” : 
‘The learned District Ju points out that rule 3 (2) defines family so as to include, 
more or less, persons falling under the definition of dependant. This rule, to my 
mind, obviously recognises that the nomination can be in favour of a dependant 
and makes special provision to benefit a nominee who is also a dependant. If the 
nominee is not a dependant and the amount exceeds Rs. 5,000, it is payable to such 
nominee only to the production of a probate or such similar document. But if 
the amount is payable to a nominee who is a dependant, the rule does not require 
the production of a probate or like document or authority. It therefore follows 
that the rules not only recognise, as they ought to, the efficacy of a nomination, 
but also reveal that the identity of the nominee ia not com letelylost. Ifthe nominee 
happens to be also a dependant, certain consequences blow. If therefore, under 
the rules, the amount is payable to a dependant as a nominee, then, I think it is 
not extra t to hold that in that case the amount is payable, under the rules 
of the Fund, to a dependant of the subscriber or depositor. 


Though ordinarily, it is not permissible for the Court to enquire into the 
intention of the islature,—and very often it is unsdfe to rel upon a presumed 
intention of the Legislature, and, on that ground, to nc ud. the plain EM 
of the cnactment—nevertheless, there are occasions, when if there is a reasonab e 
doubt as to the proper construction of the enactment in cases where two alternative 
constructions are ible, to adopt that construction which is more in consonance 
with the expieued palio underlying the Act, as can be gathered from the entire 
provisions of the Act itself. In Caledonian Railway Company v. North British Railway 
Company, Lord Selborne, L.C., observed as follows : 

“ “The more literal construction ought not to Uif....it is opposed to the intentions of the 

i as apparent by the statute; and if words are sufficiently flexible to admit of ' some 
-other construction by which that intention will be better effectuated.” i 

Dealing with the provisions corresponding to the present section 3 (2) in the old 
Act, Rankin, J., observed as follows in v. Joynarain Marwari : 

"^ It is a further provision directed to a wholly different matter, It ensures that money payable 
to a widow or child as such directly shall not, even in their hands, be treated as assets of the decessed’s 
estate. Nay more; the Leigislature, knowing that this might be rendered ineffective by getting 
the widow or child to incur or to join in incurring the debt, provides for the more lete di 
nent of creditors) that such money, although in the hands of the wi ow or thec 1d. shall 
to answer for their own debts if incurred in the lifetime of the deceased. The only light thrown by 
the sccond sub-section upon the first is that the first did not go far enough.” " 


respondent would lead to this anomalous result, that while a widow without a nomi- 
nation in her favour would get the benefit of the freedom from liability to a debt 
incurred by her before the death of her husband, she would lose that right, because 
she is also entitled to the amount by virtue of a nomination in her favour. - In 
my opinion, the words in section g (2) are flexible enough to permit the construction 
‘which I have decided to adopt. 

In the result, the civil revision petition is allowed ; the order of the learned 
District Judge is set aside and that of the learned District Munsiff is restored. 
The n will be entitled to the costs of the civil revision petition and the 
costs in the lower Courts. 

K-S. Petition allowed. 


1, (1881)6 A.C. 114 at 198. 2. (1919) LL.R. 46 Cal. 962 at 969. z 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT — MR. Jusrigg YAHYA ALL l 
Munia Servai e .. Petitioner" 


| D. l : 
Thangayya Onturiyar and others .. Respondents. 
Cristixal Procedure Code (V ef 1899), sactiens 145, 435 and 4. isi ainst final order in proceedings 
undar section 145, Criminal Procedure : Sor stay of delivery of possession to ths. ; 
and for continuance of lands in possession of oer pending disposal ef the revision petition — ainicin- 


stay ofdelivery of possession of the to the ents ene village Munsiff pending tho 

ity of such an application, . 

Held, that the lication for stay of delivery of posession pending disposal of tegin seni 
petition which means the appointment 0 the village Munsiff as a Recciver after the termi- 
nation of the proceedings under section 145, Criminal Procedure Code could not be intai 
The Court cannot continue such a Receiver or appoint a new Receiver unless it is satisfied 
afresh a dispute likely to cause a breach of the peace exists. : 

Marudeyya Thevar v. Shanmuga Sundara Thevar, (1925) 49 M.L.]. 593, Followed. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
: the High Court will be pleased to issue an order directing stay of delivery of possession 
of the disputed lands to the respondents herein by the p appointed in the pro- 

| in the Court below (M. C. No. t4 of 1948 om e file of the Court of the 
' Additional First Class Magistrate, Kumbakonam ding disposal of Criminal 
Revision Case No. 57 of 1947, presented to the High Court to revise the order of 
the Court of the Additional First Class Magistrate of Kumbakonam dated gist 
December, 1946, and made in the said M. C. No. 14 of 1946. . : 


T. R. Venkatarama Sastri and M. Srinivasagopalan for Petitioner. 
A. V. Viswanatha Sastri for Respondents. — 
The Court made the following 


ORDER. —Mr, Viswanatha Sastri, learned advocate for thé resoondents, raises 
an objection in limine against the admissibility of this application for stay of delivery 
of possession of the disputed lands to the respondents and for continuance of the 
ands in possession of the village Munsiff any further. His argument is that this 
Court has no jurisdiction to entertain such a petition, since the only provision of law 
bs which it could possibly be founded, vtz., section 561-A inal Procedure 

e does not confer any new or additional powers on this Court and this Court 
thas no inherent power to appoint a Receiver in proceedings that come up under 
‘section 145, Criminal Procedure Code in revision before it. For this position 
reliance is laced on the decision of a Bench of this Court in Marudaye ar v. 

Sudan Thecar!. There an application was made asking this Court to 
appoint a Receiver pending disposal of an application to revise an order passed 
by the Magistrate under section 145, Criminal Procedure Code. The learned 
Judges constituting the Bench held that the High Court has no jurisdiction to 
entertain such a petition Poe ne of a Criminal Revision Petition. A 
further contention was pressed before the Bench that this Court has all the powers 
that the Magistrate has got in the enquiry under section 145, Criminal Procedure 
Code. This contention was repelled with the following observations : 


again 
-only where it 1s that a D to cause a breach of peace exists, whereas now the Magis- 
trate’s order has put respondent b baron of the property and there is no danger of a breach of 


* (rl. M. P. No. 67 of 1047. | h January. 1947. - 
I. (1925) 49 M.L.J. 593. EA 
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the peaco, unless the petitioner intends to defy the order of the istrate, and the High Court would 
certainly not encourage a party who announces his intention of so.” 

Mr. Venkatarama Sastri endeavoured to distinguish this ruling on the ground that 
the village Munsiff was appointed in this case by consent of both the parties; but 
that was when the case was pending enquiry. The reasoning in the portion of the 
Judgment extracted above still remains, as this is a case of continuing the Receiver 
appointed after the termination of the enquiry. This Court cannot continue such 
a Receiver or appoint a new Receiver unless it is. satisfied afresh that a dispute likely 
to cause a breach of the peace exists. 


Another D ofdistinction may perhaps bethat, asit appears from the judg- 
ment in the Bench case, the respondent been already put in possession of the 
property, whereas in the present case the village Munsiff still continues in possession 
thereof. The real position is that the respondents were deprived of possession 
on the 24th September, 1946, when the village Munsiff was appointed by the Court 
to take possession of the lands and to harvest the crops. Mr. Venkatarama Sastri 
concedes that if the Bench decision is applicable to the facts ofthe case, the preliminary 
objection has to prevail ; but he endeavoured to distinguish it on the ground already 
stated. 


I am of opinion that I am bound by the decision of the Bench, and I must, 
following it, hold that the application for stay of possession which virtually means 
the appointment of the village Munsiff as a Receiver cannot be maintained. The 
petition is dismi 
_ In this view I have not gone further into the merits of the case and into the 
various questions involved, vz., about the occupancy rights of the respondents, 
the nature of the regrant to the petitioner's vendor, etc. 


V.S. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR, Jusriaz Yanya ALI. A 

N. Kandaswami Pillai and another „Petitioner 
p. : pe 

The Executive Officer, Panchayat Board, Attur (Salem Dt.) .. Respondent. 


Criminal Procedure Code (Vof 1898), sections 242 and Madras Local Boards Act (XIV of 1920), 
sections 194 and 207— Prior prasecution—Sumemoas cars—— awal of ni before questioning under 
section 249—Doctrins of autrefois acquit applies—Krection Qf a factory if a continuing offence under 
section 207 of the Act. 

^ — The petitioner was itted on a ous occasion of an offence under sections 1 and Ro} 
of the Local Boards Act for having erected a factory without porraluon Bom tee hence no? 
He was subsequently and convicted for running the factory. After that conviction a freah 
charge sheet was against him for erection of the factory and the was prosecuted under the 
same sections, viz., 194 and 207, On a plea that the fresh prosecution was barred by reason 
of the provisions of section 40g of the (lode of Criminal Pro ure, 


Held, as under section 242 of the Code, the trial ofa summons case begins when the accused 
rr or is brought before tho Magistrate and not when he is asked to show cause why he 


: d not be convicted, even the executive officer withdrew the complaint on the prior 
occasion before the accused was qu the doctrine of oxtrefois acquit applied and was a bar 
to the fresh prosecution. 


Held, further, that the erection of the factory was nota continuing offence under section 207 
of the Act, 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pl to revise the order of the Stationary Sub- 
Magistrate, Attur, dated grst Aa. 1946, in C. C. No. 1211 of 1946. 


K. Kalyanasundaram for Petitioner. 
The Public Prosecutor (V. L. Eikiraj) on behalf of the Crown. 


..,Respondent not represented. 


= —— - - <. — - — = = —- 
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;.  Orver.—The petitioner in this case was acquitted on-a ious occasion 
of an offence under section 194 read with section 207 of the Local Boards 


the complaint on the previous occasion even before the question was put to him 

the Code of Criminal Procedure and therefore it cannot be 
held that the accused were tried and uitted within the meaning of section 248 
of the Code of Criminal Procedure. ingen yl ae AS set out in 
section 242 of the Code the trial of a summons case begins when the accused appears 
or is brought before the Magistrate, and not when he is asked to show cause why 
he should not be convicted. Before setting aside the order I wanted to be sure 
whether the erection of a factory is not a continuing offence and whether section 403 
of the Code applies to a continuing offence. The language of section 207 of the 
Local Boards Act itself clearly shows that in order to constitute a continuing offence 
within the meaning of schedule IX of the Act, it is necessary that the person should 
have been first convicted of that offence and then continued to commit the same 
offence again. In the present case there has been no such original conviction 
and a continuance of.the offence. Even otherwise the erection of a factory cannot 
be deemed to constitute a continuing offence because it is an act which can be 
performed only once although the running of the factory may constitute a continu- 
ing offence. 7 i 


The petition is allowed and the order of the Magistrate is set aside and the 
proceedings before the Magistrate are quashed in view of the bar arising by reason 
of the previous acquittal. 

V.P.S. l —— l .. Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PazsENT — MR. Justia CHANDRASEKHARA AIYAR, 
K. R. Venkatarama Ayyar. : .. Appellant* 
-D 


Sri Varaguna Pandia Chinnathambiar A , Zamindar of Siva- 
giri, a ward under the Court of W , Madras .. Respondent. 


Limitation Act (IX of 1908), Articles sy afit LE Ars bility—Claim for recovery of Advocate; 
fees—Suit in rehich advocate was eng dig i [ cope of Article D4—Claim after thros pears 
‘by advocate for kis foes-— Claim barred ly limitai 

An advocate was ongagcd by an estate to defend a caso against the owner of the estate, and a 
memo dated 18th November, 1935, mentioned the settlement of his fees. As money was not pai 
to the advocate, correspondence passed between the advocate and the as a result of which, in 
1997, the estate intimated ying up of arrears in the last weck of Ap of that year. The suit had 
heen compromised in rgeb i ja chim for bie hes rt Under the management of the Court of 
Wards, and the advocate preferred a claim for his foes in 1941, which was to be time-barred. 
In second appeal, i 


proceedings were still the suit had not terminated. the word ‘‘ suit’? may include 
execution Ings RS we as an appeal also, this meaning cannot be imported into Article 84 
«where the word "| t acera to be used in its ordinary and not technical sense in which a layman 





- —Ó— 
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would understand it. Further, from the correspondence between the parties, there was no roonr 
for holding that the meatter of the suit continued, for the purposes of the present claim, after the 
compromise in the suit, Honce the claim was barred by limitation. Neither Article 11g nor Article 
115 any application to mich a claim. 

Watkias v. Fox, (1895) L.L.R. 22 Cal. 943 and Balakrishna Pandurang v. Govind Shivaji, (1889) 
I.L.R. 7 Bom. 518, relied on. Hears v. Bapu ib deli 1876) I.L.R. 1 Bom. 505, 

v. Vithaldas Nanchand, (1895) I.L.R. 20 198 Gulam Mokideen Sakib v. Md. Oomer 

Sakib, (1930) 60 M.L.J. 193, explamed and distinguiahed. 2 

Appeal against the decree of the District Court of Tinnevelly dated 14th July, 
1945, and in A. S. No. 95 of 1945, preferred to the said Court against the 
decree of the Court of the Subordinate Judge of Tinnevelly passed in O. P. No. 18. 
of 1944. - 

K. S. Sankara Aiyar and V. Sundaresan for Appellant. 

A. Swaminatha Aiyar for Respondent. 

The Court delivered the following 


JunGMENT. —Mr. K. R. Venkatarama Ayyar, a leading advocate of Madura, 
was ed by the Zamindar of Sivagiri to defend O. S. No. 3 of 1928, on the 
file of the Sub-Court, Tinnevelly, in which the Zamindar was the defendant. Ex. 
P.g isa memo regarding settlement of fees at Rs. 2,800 and it is dated 18th November, 
1935. This sum was made up in the following manner :—Rs. 500 was balance due 
up to that date, Rs. 800 was the balance due in respect of a fee of Rs. 1,560 settled. 
for e a legal representative petition and Rs. 1,500 was the amount then settled 
for conducting the case from that day till its final disposal, inclusive of the fees for 
commission enquiry, if any, which may be held at Madras. When the advocate 
claimed Rs. 3,222 as due to him, a reply was sent to him by the Dewan (Exhibit 
D-1) on gth September, 1986, pointing out that that only Rs. 2,000 was due. The 
advocate wrote to the Dewan ibit D-2 on 13th September, 1936, that be had. 
heard from the junior vakil that a compromise been effected in the suit and. 
that a compromise memo was going- to be filed in Court and the fact that he was 
not consulted about it was of no concern to him, so long as the amount due to him. 
was paid. So he asked for a telegraphic remittance of Rs. 2,100. Exhibit P-4 
is a letter from the Dewan dated d March, 1937, intimating to the advocate- 
that the Zamindar promised to pay up the arrears 1n the last week of April. 


When the estate went under the management of the Court of Wards; the- 
advocate preferred a claim before the Collector of Tinnevelly on 2 sth june, 1941,. 
for Rs. 2,100--Rs. 222--Rs. 272-- Rs. 254 and interest. Collector referred 
to the Subordinate Judge, Tinnevelly the question whether the claim for Rs. 2,000- 
was in time and not barred by limitation. In making the reference he expressed 
the opinion that the claim was barred. The Subordinate Judge u d the Col-- 
lector's view. On appeal by the advocate, the Subordinate Judge's decision was- 
confirmed. ‘This second appeal has been preferred by the advocate and the only 
question is whether the claim for Rs. 2,000 fees due to the advocate is within time.. 

Reluctantly do I feel compelled to uphold the view taken by the lower Courts ;: 
I. say reluctantly because I may confess frankly that I do not expect institutions 
like the Court of Wards to raise pleas of limitation in bar of suits filed for recovery 
of fees due to advocates who appear for the estate or estates in-their . This. 
however has nothing to do with the decision of the question of law involved in the 
case. Article 113 has nothing to do with the question. A suit for the recovery 
of money due for work done cannot be regarded as a. suit for deer performance- 
of a contract. For the same reason, Article 115 has no application as there is 
nothing like compensation for the breach of any contract. Belore we go to Article- 
120 we must see whether there is not any other Article which will apply. Article 84 
is clearly applicable and the only question is, what is the date from which the three- 
years period commences to run. It was urged for the appellant that as execution 
Visser in the suit are still pending the suit cannot be said to have terminated... 

or certain purposes no doubt the word "suit" may include execution pro-- 
ceedings, as well as an appeal also. But this meaning cannot be. imported into 
Article 84 where the word * suit" seems to be used in its ordinary non-technical 
sense In which a layman would understand it. Moreover, under section 2 of tbe- 
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Act, “ sut” does not include an appeal or an application. “Hearn v. Bapu ur 
Natkin1, Sadaskto ao v. Vi Nanchand! and Gulam Mohideen Sakib v. 1 d. 
Oomer Sahib? were cited for the appellant; but they seem to have pres 
In the first case, it was held that the suit did not terminate bya com lis whi 
was entered into between the parties without the knowledge of the solicitor and 
which was not made through, or certified to the Court which passed the decree. 
There was no discontinuance by the attorneys of the business which they were 
conducting for the defendant, nor had that business terminated. In the second 
case, there was no question of limitation at all involved ; the point for consideration 
was whether a vakalatnama continued in force till all proceedings in the suit were 
ended so far as the client and it was held that it was in force. The third 
case merely-lays down that the business for which the attorney was engaged did 
not terminate in I naa alaba in nP OLA rediere eh oman 
barred under Article 84. On the other hand, decision is against the appellant 
as it was pointed out that Article 84 is restricted to suits. t Venkatasubba 
Rao, J., held was that even assuming that applications are governed by way of 
analogy, there was no bar. 


On the other hand, Balakrishna Pandurang v. Govind Shivayi*, is directly in point 
and is against the appellant. It was there contended for the plaintiff that the 
termination of a suit means not the result or the decision but the final and entire 
satisfaction by execution or otherwise of the decree given. ‘This contention was 
negatived by West, J., who quotes in support of his view the observation of Black- 
burn J., in Harris v. Quins”. < : ; 

" Dx termination of a suit is when judgment is given in the Court in which tbe action is com- 
“To the same effect is the decision reported in Watkins v. Fox*, which contains & 
footnote referring to another decision by Trevelyan, J., who deals with a similar 


"n 


plea as is now put forward on behalf of the appellant in the following words : 
“It was contended that, for the purpose of the Limitation Act, tho suit had not terminated 
execution proceedings. This contention, if correct, 


On the facts, there is little scope for holding that the engagement of the advocate 
was to cover the execution proceedings also. It is seen from the memo Exhibit P-3 
that he was stipulating for separate fees for pai pcena inde in 
legal representative petition, commission enquiry at etc., and his own 
letter Ex. D-2 gives the clearest indication that he deemed his jn aaa at an, 
end as soon as the compromise had been put through without ! to him. 
The advocate himself did not put forward any such comprehensive interpretation 
on his engagement. There is another difficulty also in his way. If execution 
ings were also in the contemplation of the parties, then the claim for the fee 
is obviously premature. A | ; 
The second' appeal is dismissed with costs. 
No leave. l 


K.C. NK Appeal dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
^.. "-PmsENT MR. Jusrr YAHYA ALI. 


5. M. Ar. M. Atupachajanr Chettiar “alias Veerappa Chettiar .. Pettitoner* 


^- . J 


ose ‘Oe vy : ; 

M. S. T. Thanneermalayan -Chettiar ~- .. Respondent. 
Madras District Muxicibalities Act (V of 1920), section 953-A—Sanction under—Necessity for— est to 

dau. der M E 1 Concil by another mener during ta course of a mae of the 

Council and threatening to hims—Continwing the threatening after tha di ion of the meetin anction, 


LI 


~ 


Tine corredi jet epulae 1o deade eel ri a -A of the Madras 
cs 


| During the course of the meeting of a Municipal Council, one of the members abused another 
member and challenged him to a fight and threatened to assault him. The threat was continued 
even after the termination of the meeting. On a question as to whether sanction under section 859-A 
of the District Municipalities Act was necessary for the cognizance of the offences in respect 

acts, 

; Held, in the circumstances, the abuse and tbe throwing out of the challenge and its acceptance, 
was done while acting or rting to act in iho akipun! af o a bar ai aaa 


:g53g-AÀ would be for the cognizance of any in of that. The further acts 
am ing to offences committed thereafter cannot be said to be done while acting S PP 
. to actin discharge of official duty as they did not in any manner whatsoever relate to the offi 


character of the person at that time and hence would not require sanction under section 953-À of the Act. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of Session, 
Ramnad division at Madura, dated 15th April, 1946, and made in Crl. R. C. No. 8 
of 1946 (C. C. No. 1 of 1946, Additional Sub-Magistrate's Court, Tiruppattur). - 


L. S. Veeraraghava Aiyar for Petitioner. 
G..N. Chary for Complainant. . 


C. Balasubramaniam for the Public Prosecutor (V. L. Ethiraj) on behalf of the 
The Court made the following 


Orper.—On and January, 1946, the respondent, who is a member of the 
Municipal Council, Karaikudi filed a complaint before the Additional Sub-Magis- 
trate, Tiruppattur against the petitioner who is another member of the Council 
complaining of certain offences committed by the petitioner during and after 
a meeting of the Municipal Council held on the evening of the 27th D cember, 1945. 
At that meeting a resolution was moved with reference to the improvements to be 
effected to a market in Karaikudi. The petitioner and the respondent expressed 
opposite views on the resolution and when the sense of the house was taken six 
members voted for the complainant's view while four were against it. One other 
councillor remained neutral. The chairman started recording the result of the 
poll and in doing so he noted first the fact of one of the Councillors remaining neutral 
and thereafter the result of the division with regard to the resolution. The petitioner 
(accused) objected to this method of recording the minutes and said that the division 
should be noted first and thereafter the neutral vote. He suggested that what 
had been already recorded should be scored out front the minutes book. Accord- 
ing to the com »laint, the complainant also supported this suggestion but the accused 
was not pleased with the complainant's support since he felt chargrined by the defeat 
his resolution had suffered. An altercation ensued between the petitioner and the 
respondent and in the course of the altercation the petitioner is said to have abused 
the Ma aa and threatened to knock out his teeth. The respondent accepted 
the enge and asked him to try. This is the first stage of the incident. en 





* Or, R. Q; No. ga of 1945 s n=» 6th Jaman, 1947 
(Gr. R. P. Np. 511 of 1945). 3o. AKI 
B. et, oe E f Y 


r 
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the challenge was so accepted the petitioner is said to have left his seat and proceeded 
to the place where the ent was sitting and calledehim out so that he ma 
knock out his teeth and show him what he could do, He scratclitd the complainant's 
right hand, pulled the right lappel of his'coat and fore it, ` One,of the councillors 
intervened and s:parated them. Immediately the petitioner is said to have taken 
up his shoe and rushed towards the respondent to strike him. -Again some of the 
councillors intervened and separated them. At that $e ridens id adjourned. 
This may be ed as the second of the incident.’ After the adjournment 
of the meeti e petitioner went out of the meeting hall and stood in the outside 
verandah threw out a challenge in abusive pa, i the respondent to come 
out of the hall, saying that he was prepared to shoe hi and even go to prison. 
When he said this he had his shoe in his hand and was brandishing it. c petitioner 
was, ‘according to the complainant, caught hold of, and pushed and taken sway 
from the place. 
' Upon these averments a complaint was filed alleging the commission eae 
tioner of offences under sections 323, 352, and 504 of the Indian Penal 2 


1¢ Additional Sub-Magistrate dropped proceedings with regard to the 
a deri and di | the taking the view that under section 959-A 
of District Municipalities Act sanction of the Provincial Government was 


to enable the Court to take cognizance of these offences in view of the 
circumstances that all the acts complained of were done by the accused while 


acting or purporting to act in the of his duties as & Municipal Councillor. 
An application to revise-that order was made before the Sessions of Ramnad,' 
who, however, took a different view and held that sanction of the ial Govern- 


ment was not required for the pyosecution of the petitioner and set aside the order 

ofthe Sub- te and directed enquiry into the complaint. -The present 

application by the accused in that case is to revise the order of the Sessions Judge. 
Section 353-A of the District Municipalities Act provides : 


“ When tho chairman; any councillor or the executive authority is accused of any offenco alleged 
to have been committed by him while or purporting to act m the di of his official duty 
no Court shall take cognizance of such except with the previous of the Provincial 


It will be noticed that the corresponding section 227-A of the Madras Local Boards 
. Act isin identical language. ‘Section 197 of the Code of Criminal Procedure which 

also requires the sanction of the Provincial Government in certain cases contains 
the phrase “ while acting or purporting to act in the discharge of his official duty ?' 
which occurs in the two Acts referred to above. Section 270 (1) of the Government 
of India Act has also been referred to and there the consent of the Governor of the 
Province is required in the case of a person employed in connection with the affairs 
of the Province with regard to any act done or ing to be done in the exécution 
of his official duty as a servant of the Crown. Liters ly speaking, section 270 of 
the Government of India Act is not concerned with acta or things done “ while 
acting or purporting to act in the discharge of his official duty " but with acts done 
_ or purporting to be done in the execution of a duty as a servant of the Crown. 

A distinction has been dr&wn between the language of this section, and section 197 

of the Code of Criminal Procedure by Varadachariar, J., in Dr. Hort Ram Singh v. 
The Growa1, where the learned Judge at page 43, points out that section 197 of the 
Code of Criminal Procedure cannot be treated as bearing a true analogy to section 


270 (1) of the Constitution, Act. It is unnecessary.to go into that t of the 
matter although I may while on this decision of the F Court y advert 
to the test that Vasudachasar , J., laid down with reference to section 197 of the 


Code of Criminal Procedure, as the correct test applicable to a case arising under 
that section, After examining the various decisions bearing upon the question 
the learned Judge pointed out that there are three groups of cases which have laid 
down three different tests. In the first group it is insisted that there must be some- 
thing iri the nature of the act complained of that attaches it to the official character 





1, (1999) a MLL J. (Supp.) ag at 48: 2 ELJ. 159 (F.Q.). Ld 
24 e og Ta BK, 
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ofthe person doing it, Inthe second group more stress is laid on tlie circumstance 
that the official character or status of the accused gave him the opportunity to commit 
the offence, in the third"group of cases, stress is laid almost exclusively on the fact 
that it was at a fime-when the accused was engaged in his official.duty that the 
alleged offence was said to have been committed. Varadachariar, J., was of the 
opinion that the first was the correct test ; and referring to the time.test; namely, 
t mentioned in the third group of cases the learned Judge said : =. 
‘The use of the expression ‘ while acting, etc.’ in section 197 of the Griminal Proceduie Code 
(particularly its introduction by way of amendment in 1923) has been held to lend some support 
to this view. While I do not wish to i the significance of the time factor, it does not secm to me 


There seems to be no reported case decided directly under section 353-A of the 
District Municipalities Act ; at any rate none has been cited before me. On behalf 
of the petitioner my attention has been drawn however to some decisions of this 
Court given under section 227-A of the Local Boards Act and section 197 of the 
Gode of Criminal Procedure. I must first advert to the Bench decision reported 
ee v. Venki!, which was a case under section 197 of the Code of Criminal 

ure. ‘Tt was held in that case that the question in such‘cases is not as to:the 
nature of the offence but whether it was committed by a public servant acting or 
purporting to act as such in the discharge of his official duty. -Any discussion, 
therefore, as to the nature of the offence is of remote relevance on the question 
whether sanction 18 n under any of these special protective provisions. , "Ihe 
test-laid down by Waller, J., in the Bench decision cited above.is whether it was 
committed by a public functionary acting or purporting to act as such-in the dis- 
charge of his official duty. The three other decisions, all decided by Pandran 
Row, J., bearing prs this question are Karuppiah Thevan v. Krishna Pillai*, Subbi 
v. Ramacharlu® and In re Subramama Mudaliar*. In all these cases- the learned 
Judge took the view that the act need not be an authorised or officjal act, the 
reasoning being that if it was an authorised or official act, it would not be an offence. 
The protection is given only with reference to acts which the limits of 
one’s official competence. But in Karuppiah Thevan v. Krishna Pilai*, the learned 
Judge took care to point out that the question for decision was not whether the 
particular act alleged was within the jurisdiction or competence of the Board but 
whether the act was done while the accused purported to act in discharge of his 
duties and whether the act can be reasonably related to the official character «f the 
person who did it. By lay: down this test. namely, that the act should be reasonably 
related to the official ter of the person who did it, the learned Judge. was 
virtually adopting t:e criterion laid down by Varadachariar, J., in Dr. Hon Ram 
Singh v. The Grown*, namely. that there should be something in the nature of the 
act.complained of that attaches it to the official character of the person doing it. 
Itis not necessary to refer to the othér cases cited as they do not carry the discussion 
~ On a scrutiny.of all the decisions bearing upon the point the correst test to be 
applicable would in my opinion be whether the act com Iained.of was. done.while 
acting or purporting to act in the discharge of official duty and whether the said 
act can reasonably be related to the official character, of the person who did the 
act or in other words there was anything in the nature of the act complained of 
that attaches it to the official character of the person doing it. 

Applying this criterion to the present case there can be little doubt that the 
first stage ending with the throwing of the challenge and the acceptance of the 
challenge was done while acting or E to act in.the discharge of official 
duty e precise language employed by the offending councillor may-not be 


" 1999 57 M.L.]. 31 : LLR. sa Mad. 60a. 4. AIR. 1940 Mad. 297. : 
a. (1939) 1 MLL]. 444 2n 5. (1999) a M.L.J. (Supp.) ag: 2 F.LJ. 153 
9. (1999),2 . I17 (FQ). 
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justified as “ Parliamen ” but it was. allegedly uttered while exercising his 
right of objecting to his colleague intruding when he was making his protest to the 
chair about the method adopted at recording the. proceedings in the minute book. 
If therefore any offence is alleged to have been committed at that stage, sanction 
would be required under section 353-A of the District Municipalities Act. With 
reference to acts said to have been committed during the second and third stages, 
there can be no doubt that they were not done while acting or purporting to act 
in the discharge of official duty as they did not in any manner whatsoever rela‘e 
to the official character of the person at that time. ` Any offence committed during 
those stages therefore does not ire the previous sanction of the Provincial 
Government under section 353-A of the District Municipalities Act. 


. The order of the Sessions ju is accordingly modified and the Stationary 
ofla ad oat of Tiruppattur is directed to proceed with the case according to 
eli 





law in the light of the observations made in this judgment. d 
V.S. . 07 ZEN . Order: modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
x i PuxsENT — Mp, Jusrick YAHYA Ari. | 
The Public Prosecutor | d 2 “Appellani* 
D. 
V. S. Viswanathan and another : Respondents 


Indian Penal Code (XLV of 1860), sections 116 and 160—Offer of bribe to a public servant after he hed 
become functus officio i» a particular matter— Whether an offence of abstment of taking a bribs. no 

Where the Textile Officer had considered zn application presented by the accused for grant 
of permit for extra supply of yarn and had come to the conclusion that there was no case on thc . 
merits and hai docided not to give additional yarn, but on the next day the accused appeared 
before him and repeated his request for the permit along with the offer of a bribe, 

Held, that the offering of bribe is per ss no offence under section 160 of the Indian Penal Code. 
The accused were sought to be implicated with the aid of section 116 of the Indian Penal Codo as 
abettors the ci it cannot be said that the act of the accused would amount to abet- 


. In circumstances, 
ment of taking the bribe, under the existing law. - 
Ventaterama Naidu, In re,.(1929) 57 M.IL.J. 299, followed. 


Appeals under section 417 of the Code of Criminal Procedure, 1898, inst . 
the B. of the aforesaid -first respondent (accused 1) by the Sessions Judge 
of Madura in E. A. No. 130.0f 1946 on his file and of the aforesaid second respondent 
d 2) by the City First Magistrate, Madura, in C. C. No. 167 of 1946 
on his file. à 


The appellant in person. 
The Court delivered the following T 


Jupement.—The appellate Magistrate who acquitted the respondents in these 
two appeals filed by the Public Prosecutor of.the alleged offence of abetment of 
bribery came to the conclusion in view of certain admissions made by the Textile 
Officer P. W. 1, that the decision in Venkatarama Naidu, In re}, applied to the facts 
of this case. P. W. 1 stated that he hal considered the application presented by 
the respondents for the grant of a permit for extra supply of yarn on its merits and 
had come to the conclusion that it had ho merits. He had decided not to give 
additional yarn and apparently. conveyed his decision to the concerned parties. 
The next day, the respondent in C. A. No. 35 of 1947, alone appeared before P. 
W. 1, and repeated his request for the permit and offered a bribe of Rs. goo. 
P. W. r, the concerned officer, stated further that once he had rejected the 
application for special quota, he had never granted it on ted applications. 
In view of these clear statements of the Textile Officer, Bench decision 
referre l to above directly applies. 4 There, Couttæ Trotter, C.J., observed : 





* Or, Appoals Nos. 95 and 36.of 1947. 


AN 17th January, 1947. 
1. (1929) 57 M.L.J. 299. . e 
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“Ifa man, in the vain of getting a public officer to reoonsider 2 question as to which that 


public officer is fuactus officio ab he commits no offence by doing so and presumably the 
public officer would commit no offence taking it.” 
The learned Judge, Pakenham Walsh, J., with this view. The appellate 


Magistrate was clearly right in feeling bound to follow the Bench decision of this 
Coyrt. Offering a bribe is per se no offence under section 160 of the Indian Penal 
Code ; the respondents are sought to be implicated with the aid of section 1 16 of 
the Indian Penal Code as abettors; in the circumstances of cases like this, it is 
difficult to conceive how such an act can, under the present law, amount to abetment 
of taking the bribe. 
The learned Public Prosecutor contends that the case in Venkatarama Naidu, In ret, 
was wrongly decided and requires reconsideration. The decision has stcod all these 
without any dissent. The more effective remedy would be, as proposed 
bathe earned Chief Justice in that case, to bring comprehensive legislation with 
a view to render the giver of the bribe also substantively punishable and to extend 
its scope to other departments of national life on the lines of Fry’s Act in England. 


The appeals are dismissed. : 
K.C. : ` Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Jusricg SoMAYYA AND Mr. JusrickE RAJAMANNAR. . 
R. M. L. Natarajan Chettiar (deceased) and another .. Afpellanis* 


c p. a 
A. L. A. R. Rm. Vellayyan Chettiar (deceased) and others .. . Respondents. 


Madras Estates Land Act (I of 1908), sections 3 (16) (a), 20 and a1 — Task and tank bund Tank intended 
inking waler fi ser by plaintiffs and members of their family for a 


this tank for taking water for drinking purposes. 

Held that tho land in question answered the description contained in section 3 (16) (a) of the 
Madras Estates Land Act and the plaintiffs who had allowed shops and sheds to be on the 
tank bund and thus used it for a purpose different from that for which it was intended, were liable 


N. Sivaramakrishna Aiyar for Appellants. 

K. Paraswama Aiyar for Respondents. 

The Judgment of the Court was delivered by l 

semana, Js is an appeal filed by the second defendant against the 
decree of the lower Court dismissing the suit which was one to set aside an order 
ne by the Collector under sections 20 and 21 of the Madras Estates Land Act. 
'The subject-matter of thé suit is an oranai or & tank which is now admitted to be 
intended exclusively for the villagers to take drinking water from. In the plaint 
it was alleged that the oranai or the tank, the bun and the land all round the 
inr) were the private and absolute properties of the plaintiffs and of defendants 
2 and 38. 2 

A petition was filed in 1937 before the Collector for action under sections 20 e) 
and 21. Under section 20 (1) the Collector is empowered on the application of 
landholder or other person interested, to decide any question as to whether an 
land is or is not of the description mentioned in sub-clauses (a), (5) or (c) of clause 
(16) of section 3. Section 3, clause (16) defines ryoti land to mean cultivable land 





i (rogo) 5j M.Lp S89. — É 
+ Appeal No. 129 of 1949. 909) 3 | P 17th July, 1946. 
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in an estate other than private land and it does not include (a) beds and bunds of 


tank and Wr e drainage surplus or irrigation channels. We are not concerned. - 
o 


with (b) and (c) of clause (16), section 3. Ifa particular land in an estate iša tank, 
then it comes under clause (16) (a), so do the bed, and the bunds of the tank. Section. 


20 (1) also empowers the Collector “to decide ahy question as to the customary . 


rights in the user of any land which is of any such description, as existing at the 
commencement of this Act." Under this part of section 20 (1) the Collector ‘is 
EE aan to decide as to the customary righis in the user of the tank and the 
bund. Under section 21 any person occupying any of the lands mentioned 

in sub-clauses (a) and (5) of clause (16) of section 3er any purpose other than that 
for which they are so set a can be evicted by Collector in the manner pro- 
vided by the Madras Land Encroachment Act, if such user commenced not more 
than thirty years before the date of the suit. In the present case the complaint 
before the Collector was that contrary to the purpose for which the tank was set 
apart, the appellant and the members of his family allowed several persons to 
construct shops and sheds. It was alleged that the erection of these shops and sheds 
- rendered the tank water unfit for drinking purposes. The Collector agreed with 
, these contentions after an elaborate enquiry and held that the land in question 
answered the description in section 3, clause (16) (a) that the villagers were entitled 
to use the tank exclusively for taking water for drinking purposes, that the tank 


cannot be put to any-other use, that the plaintiffs were not the owner& of the tank, : 


and that on the other hand the tank was one set apart for the commbn use, of all 
the villagers. Under section 21 he found that the tank bund was being used for 

other than that for which it was set apart. In the result he passed an 
order for evicting the persons who had erected shops and sheds and also directed 


eviction of the appellant and the members of his family, that is, the plaintiffs and: 
defendants 2 and 3-im the lower Court. The second defendant who is one of the. 


members of the plaintiffs’ family has preferred this appeal. He is entitled to. prefer 
the appeal, being a person having a common interest with the plaintiffs in the 
action. i ; L2 | 
^ Dealing with the merits of the appeal we are of opinion that there is no substance 


in the claim that the property in question is the private and absolute property. of” 


the appellant and his family. The plaint started with saying that the tank was 
constructed by an ancestor of theirs called Karuthan. As the lower Court has 


pointed out, there is no reliable evidence, oral or documentary, jn proof of this: 


contention. No doubt it is not possible to expect direct evidence ; “but the lower 
Court has given sufficient reasons to come to the conclusion which it did. In. 
particular we may refer to one point made by the lower Court that in,an earlier 
litigation of 1916, the then embers of the plaintiffs’ family never even stated that 
the tank itself was constructed by an ancestor of theirs. No reference was made 
to Karuthan who is said to have been the ancestor and the person who constructed 
the tank. All that we have in this case is that from 1902 or thereabouts, the autho- 
vities and, in one or two instances, the members-of the contesting defendants’ 
family, treated members of the plaintiffs’ family as the hukdars or the trustees of 
the tank. The expression *hukdars" used in some of the documents does not seem 
to indicate anything more tban mere persons who were in management of the. 
affairs of the tank. It is unnecessary to refer to the various documents in-detail. 
because the effect of it is well summarised in the judgment of the lower Court, and 
it has not been to us that there is any document in which the plaintiffs 
are referred to as owners of the tank or in which the tank was referred to:as the 
rivate property of the plaintiffs. That the ‘villagers have been using this tank 
or taking water for drinking purposes is not challenged before us an it cannot bé 
challenged on the evidence as it stands. We agree with the lower Court that the 
land in question is a tank and tank bünd set apart for the common use of the villagers 
and that it answers the description contained in section 9, clause (16) (a) of the 
Madras Estates Land Act. bo^ un is NEN NE TM 
As pointed out by the lower Court, it is clear that the erection of-the shops 
and sheds must necessarily affect the quality of the water in the tank and thére is 
25. š 
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no doubt therefore that the erection of these buildings amounts to pu ing the land' 


e CE We ma remark 
that the lessees of the shops and sheds against whom t ere was an order of eviction 
made by, the Collector have not been even made parties to the t suit and! 


< they have hot chosen to challenge the'correctness of the order made by the Collector. 
It is only the. plaintiffs and defendants 2 and 3 that challenged the correctness 
of the lower Court and their main ground is that the property is their absolute 
perty. That claim is found against and on the finding that the user for the. 
last T5 years or so is contrary to the purpose for which it was intended, the order of 
eviction: upheld by the lower Court against the plaintiffs and defendants 2 and 3. © 
must also stand. If the plaintiffs honestly come forward with the case that 
fhey were trustees of this oranai, then things might have been possibly different, 
but as it is, we are unable to do anything more than maintain the decree of the 
lower: Court. | : 
The appeal fails and is dismissed with costs. 


VPS. a Appeal dismissed. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"S PRESENT :—Mr. Justice RAJAMANNAR. 
_ Perumal and, others | ..  Petitioners* 
dE D. : 
Perumal Reddiar and another .. Respondents. . 
` Provincial Small Cause Courts Act (LX , Schedule II, Article icability—Swit to 
—wWot excepted from ths cognizance of Small Courts ‘Likelihood of question of title'to tmmoseable pre- 


perty being gons into—lf affects jurisdiction ef the Small Cause Court. 


Causo Court. 

-_ „Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of th District Munsiff of Turiyur 
dated 14th November, 1945, and passed in S. C. S. No. 118 of 1945. 


KV. Rangachari for Petitioners. . 
A. Seshachari for Respondents. 
The Court delivered the following 
 jopouENr.—The only question which arises for decision in this civil revision 
tition is whether the suit is excepted from the cognizance of the Small Cause- 
rts because the claim falls under Article 35 (11), Schedule II of tke Act which 


í 


runs as follows : , ; x 
* cc SYA suit for compensation for an act which , save for the provisions of ter IV of the- 
Indisn Penal Code, would be, an offence ‘under Chapter XVII of the Code." 


The suit:was for the recovery. of a sum of Rs. 65 being the value of tamarind belong-- 
ing to the plaintiff alleged to have been taken away by the defendants on 1st 
March, 1945. The learned District Munaiff of Turi that the suit did not- 
fall within «the scope of this Article and decreed the suit finding on the merits in 
favour of the plaintiff. The defendants are the petitioners in this Court. — ^ 
Though a number of decisions were cited before me by both the learned advocates. 
for the B sh and respondents, in every decision the learned Judges- 
make it clear that whether a suit does or does not fall within the Articles is prima- 


e a P 
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fac a matter to be decided upon the of the’plaint. See the decisions 
in Sakkya v. Sadashi!, xac Moti Lal* and Deoki Rai v. Harakk Narain Lal’. I 
have been taken through-the plaint and on a a fair and o consideration of. ihe 
plaint it appears to diet the present suit does not fall within that Article. I cannot 
say that on a fair reading of the plaint it discloses the commission of criminal offence 
by the defendants. The material paragraph is che founh in which Wis dleed 
that on 1st March, 1945, the plaintiff ered the tamarind from certain trees ` 
and tried to collect the same, but the defendants joined together and unlawfully 
took away the tamarind thus causing loss to the tf. The learned advocate 
for the petitioners wants me to hold on this language that the plaintiff alleges the 
commission of theft by the defendants, as if the plaintiff had said that the defendants 
with the dishonest intention of causing unlawful gain to themselves and |: ss to the 
plaintiff took away the tamarind. On the other hand, what I find in the plaint 
1s that the defendants took away the tamarind and thus caused loss to the’ plaintiff. 
The language in some of the cases cited on behalf of the petitioners, is not identical 
with the language used in the plaint in this case. I agree with the learned District 
Munsiff that the case does not fall within Article 35 (tt) of Schedule II of the Pro- 
vincial Small Cause Courts Act. s 


It was also contended by the petitioners’ counsel that the suit relates to a Lan 
to immoveable property because while the plaintiff alleges that the trees belong to 
certain temples, the defendants claim that they are situated on their own land. 
He, however, conceded that when trees were cut they Lecame moveable property 
and a suit in respect of such trees when cut would d be eae by a Court, of 
Small Causes. I do not find any distinction on principle between trees which 
have been cut and produce which has been gathered from the tree. After 
tamarind has been brought down from the tree, as alleged by the plaintiff, it is 
certainly moveable property. The fact that incidentally the question of title-to 
immoveable Co. have to be gone into does not take away the jurisdiction’ 
of the Small I do not agree with the contention of the petitioners. 


In the result, the Civil Revision Petition is dismissed with costs. : 
V.S. ————— 3 Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
PRESENT :—Mn. JUSTICE RAJAMANNAR. l EE. 


q n 


G. Y Kitslinamurthi Ayyar: m : .. Peliliower* ` 

D. "SS - À ; 

R. Kailasam Ayyar and another ES cos. Respondents. 
Hindu Lars — famil ET EHI kite pana MIL HEU. CORE DAT giia KM ag 
sons af executani— directed to pay the decres amount '' as the legal representatives of their late 
Vend ri ise stay aia Jaga A apa na apan eag PA Brecaduss’ 


agit af 1908), min r1 cate Cont gig Mind tho dama valer meleka e lem. dnm 


In a suit by the endorsee of promissory note executed by father af a joint Hindu family, a: 
aoa D A it bythe clone of promissory note excited by thg father af a joint Hind family, a : 


to pay the decree amount “as the legal OH cha apana pah ie 
Tina a riwa ttach thoj int family hands o -debtors an objection 
: do be proceeded against in execution of decree, Te 9d 


Held, ea in the hands of the judgment-debtors would be liable to be’ 
NT Da decree decree passed for the payment of the debt by the maker of the 
note, their father. Tho that the malt Was by an endorse of the note did not affect the question 
as the decree was on the debt of the father. 

H farther, that where the executing Gourt refuses execution against the joint family properties” 
ieu ila it acts without jurisdiction, because by a wrong understanding of the law 
i goes behiad the decree and therefore clearly furnishes a ground of interference contemplated by 
section 115, Civil Procedure "Code. 


A a 
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Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge, Mayavaram, 
dated 20th February, 1945, in A. S. No. 143 of 1944 (E. P. No. 399 of 1943 in S. C. 
No. 515 of 1939, District Munsiff Court, Mayavaram). S 

©- D. Ramaswam Aiyangar for Petitioner. 


-> 


K. S. Narayana Aiyangar for Respondents. 
The Court delivered the following 
* JUDGMENT.—The petitioner was the endorsee of a promissory note executed 


: one Rajagopala Ayyar, the father of the respondents, in favour of one Gnanambal. 
e obtained a decree in S. C. N». 515 of 1939 against the respondents, the undivid- 
ed sons of the said Rajazopala Ayyar. Originally the decree directed them to pay 
the decree amount “ out of the separate assets of their father." The petitioner 
applied to this Court to revise the decree (C. R. P. No. 1474 of 1940) and Burn, J., 
modified the decree by substituting for the words “out of their father the late 
Rajagopalà Áyyar's separate assets" the words “as the legal representatives of 
their late father Rajazopala Ayya~.” In execution of this decree, the petitioner 
roceeded to atta:h the joint family properties in the hands of the respondents. 
he respondeats objected to the attachment on the ground that the petitioner was 
a decree-holder in a suit on an endorsed promissory note and the suit being only 
_on the promissory note he could not have any decree that.can bind the joint family - 
properties. The only point for consideration therefore was whether the joint 
family properties could be proceeded against in execution of the decree. The 
learned District Munsiff of Mayavaram overruled the objection of the judgment- 
debtors aud allowed execution to proceed against the joint family properties. ‘There 
was an appeal by the judzment-debtors to the Subordinate Judge of Mayavaram 
who reversed the decision of the learned District Munsiff and dismissed the exe- 
cution petition on the ground that the joint family properties were not liable to be 
roceeded azainst. He was of the opinion that section 53 of the Code of Civil 
rocedure did not apply to the decree in question. He followed the decision of 
Horwill, J., reported in Natarajan Chettiar v. Perumal Ammal! and though he referred 
to the decision of Chandrasekhara Aiyar, J., in Pothuraju v. Appala Natdu*, he thought 
that this decision would not be of any help to the petitioner. ; 


The question for decision in my opinion really lies within a very short compass. 
We are not now concerned with the question as to the proper decree which should 
have been passzd in the circumstances of the case. ere was a final decree and 
it was not open to the executing Court to go behind it. The suit was brought 
on a promissory note against the legal representatives of the maker and a decree 
“was passed azainst them as the legal representatives of their father. No doubt 
ordinarily a decree passed against the legal representatives of the original debtor 
can only be executed against the property of the deceased debtor in the hands of 
the leg il representatives. According to the well-accepted notions of Hindu law 
wien a father dies, it cannot be said with reference to the joint family p-operty 
that he leaves behind him any property which goes into the hands of his sons. 
The result would be that a decree against a father would be incapable of being 
exec ited againt the joint family property after the father’s death. But by virtue 
of the special provision contained in section 53 of the Code of Civil Procedure the 
perty in the hands of a son or other descendant which is liable under Hindu 
w for the paymént of a debt of a deceased ancestor in respect of which a decree. 
tas been 1 is deemed to be property of the deceased which has come to the 
hands of the son or other descendant as his legal representative. 


The question in short in this case is whether the joint family property in the 
hands of the respondents is liable under Hindu law for the payment of a debt of 
their deceased ancestor, viz., their father. It is not the respondents’ case that the 
debt is immoral or illegal. It follows therefore that the joint famil properties in 
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the hands of the respondents would be liable to be proceeded zgainst in respect of 
a decree passed for the payment of the debt of their father. : "E 


The ent of Mr. K. S. Narayana Ayyangar is this: As tke suit was 
not on the debt of which the promissory note was evidence, but on the prcmisso 
note itself by an endorsee, section 53 of the Code of Civil Pre cedure is not attract 
as it cannot ke said that there is any debt of a deccared ancestor for which the 
joint family property in the hands of the sons is liatle. He relies for his contention 
on the Full Bench ruling in Maruthamutku Naicker v. Kadir Badshe Rewther!.: That 
ruling has nothing to do with the point arising for decision in this case, The fact 
that in a mit by an endorsee of a promissory.ncte who is not also the transferee 
of the debt evideneed by the promissory note, no one can te liakle t the 
executant does not mean that there is-no debt due by the executant. -that 
has been said in the.decisions on this aspect of the case really deals with the frame 
of the action and relates to certain consequences which follow frcm provisions of 
the Negotiable Instruments Act including the question ofthe turden of proof. There 
is nothing in any ofthe deci ionsto support the contention of Mr. Narayana Ayyan 
that when an ordinary endorsee, that is an endorsee not being a transferee of 
debt, sues on the promissory note he is not suing to recover the debt.” What be is 
seeking really to recover is on the basis of a debt which must Le treated.in law 
as the debt of only the maker on the instrument. It may be that the amount 
"advanced under the promissory note was utilised for the purpcse of the family, 
but if.the plaintiff seeks to make the members of the family liable for the.money 
advanced to them through their manager, whether he be the father or not, then 
he must allege and establish that the debt was so advanced. This obviously cannot. 
be done by a person who is in the position of merely an endorsee withcut teing a 
transferee of the debt. - He cannot all and establish that he is entitled to obtain 
relief against the members of the family other than the executant. All these con- 
: siderations do not negative the existence of a debt due by the maker himself. In. 
fact it is on this debt that the decree is passed. That is why as the learned Advocate 
-for the respondents himself conceded even if a decree be passed in favour of a mere 
. endorsee of a promissory note against the father as the maker, still such a decree 
. Can be executed against and satisfied from out of the entire uM pep 
of the father and the sons. In this case as the father was dead, the sons were su 
as the legal representatives of the maker. The decree was passed on the' debt due 
by the maker. In this case he hap to ke the father of the deferdants. These 
facts clearly bring the case within sccpe of section 53 of.the Ccde. 


I may also mention that the narrower view taken ty Horwill, J., in Naterqjan - 
- Chettiar v. Perumal Ammal? has been overruled by the ruling of the Bench in Venkata- 
swami v. Tata Reddi? but these arc cases which deal with the prcper decree to be. 
pessed and not as to what properties can be proceeded against in execution of & 
decree against the legal representatives of a deceased debtor when the debtor happens 
to be the father. The lower Court was clearly wrong in dismissing the execution . 
petition. l . ] 

It was further corítended by Mr. Narayana A that assuming the 
learned Judge made a mistake in [Ps that would not Le a ground for interference 
under section 115 of the Code of Civil Prccedure and cited to-me well-known 
decisions like Amir Hassan Khan v. Sheo Baksh Singh*, Kristamma Naidu v. Chapa Naidu’ 
and Balakrishna Udayar v. Vasudsoa Ayyar*. But the view. I take of the case is this : 
Burn, J., deleted from the decree originally passed: the words ‘ out of the separate 
assets of their father’ and passed a decree against the ndents “as the legal 
representatives of their late father Rajagopala Ayyar > The view taken by the 
lower appellate Court ‘on a mistaken notion of the law is really inconsistent with- 
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the decree as passed by Burn, J. The effect of. the.lower appellate Court's order 
is practically to confine the decree to the separate assets of Ru Ayyar in 
the hands of the respondents. The executing Court acts without jurisdiction, if, 
by a wrong understanding of the law, it goes behind the decree. Though the decree 
is inst the respondents as legal representatives and such a decree can be 
executed a gcn the joint family pope in their hands as the sons of their father, 
the learned Subordinate Judge held thaw the decree-holder cannot proceed 
in execution against the joint family properties. In my opinion this is de & 
und of interference contemplated by section 115 of the Code of Civil Procedure. 
the result the civil revision petition is allowed with costs. The petitioner will 
also be entitled to his costs in the lower appellate Court. 
V.S. —— Petition allowed. 


IN'THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUSTIOE GOVINDARAJAOHARI, 


Miyala Narasimhacharya and others .. Petitioners (Accused) * 
Criminal Procedure Code V of 1898), section 950 (1), proviso (a)—Soope—Commencenent of proceedings 

before succeeding M ldate—Right of accused to have re-summoned and re-heard —Lon 

lapse lime between date of offence and setting aside of conviction on ground of illegality in jet 


for not ordering a re-trial. 


Commencement of within the meaning of proviso (4) to section (1) of the 
Criminal Procedure e means an effective commencement of the proceedings not a mere 
accused 


of the case from one date to another. When the trial is effectively commenced the 
may emand that the witnesses or any of them may be re-summoned and re-heard. 
- Lo f time betwoen the setting aside of iction the ground of ilegali 
Ag upm he date of the offence is not a ground for not ordering a re-trial. à in 
The Public Prosecutor v. Kadiri K 15) a9 M.L.J. ror: LLR. 39 Mad. .B.), distin- 
guished. Decision sf Happell, J., x6 NA No. EER follow a 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
tbat the High Court willbe pleased to revise the order of the Court of the Sessions 
J , South Kanara, dated 4th March, 1946 and made in C. A. Nos. 1 to 4 of 
1946 (C.C. Nos. 138 to 142 of 1943, Sub-Divisional Magistrate's Court, Coondapur). 
V. T. Rangaswami Ayyanga, D. B. Jagannatha Rao, L. S. Raju, G. Gopalaswami 
and S. Venkatachalam for Petitioners. 
The Public Prosecutor (V. L. Kthiraj) on behalf of the Crown. 


The Court made the following 

—- Oprper.—The same point arises in these four criminal revision cases which 
can therefore be conveniently dealt with together. Crl. R. C. Nos. 268, 269, 270 
and 271 of 1946 have arisen respectively out of C. C. Nos. 1938, 139, 140 and 142 
of 1943 on the file of the Sub-Divisional Magistrate, Coondapur. Th. sole accused 
in G. Q. No. 138 of 1943 is one Miyala Narasimhacharya who held two powers 
of attorney from the previous Swamiar of Sri Pejawar Mutt in Udipi who died on 
16th October, 1939. The accused is said-to have continued in management of the 
affairs of the Mutt even thereafter. It is alleged that he was entrusted with and 
was ba ing- dominion over certain gold jewels belonging to the said Mutt. In 
C. C. No. 139 of 194 NG arahi hona n the first accused and the second accused 

escribed as his shanbhogue. Nw asimhacharya and a clerk 


is a on who is 

are the accus:d in C. C. No. 140 of 1943. The sole accused in G. C. No. 142 of 
1943 is d anah who is described as a Kottari. Narasimhacharya has been con- 
victed un section 409 of the Indian Penal Gode. The second accused in C. C. 
No. 139 of 1943 and the second accused in C. G. No. 140 of 1943 have each been ` 
convicted in th: alternative under section 409 read with section 109 of the Indian 
Penal Code or under section 411 of th: Indian Penal Code or under section 414 of 
the Indian Penal Code. The accused in C. C. No. 142 of 1943 has been convicted 


* Cri. R. C. Nos. 268 to 271 of 1945. 7th February, 1947. 
(Qd. R. P. Nos. 261 to 264 of 1046). : : iro 9 
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under section 411 of the Taine Peral Code or section 414 of the Indian Penal Code. 
All these convictions have been upheld by the Sessions Judge of South Kanara. 
"The offences in C. C. NG. 138 of 1943 are said to have been committed on or about 
14th December I a .1939 and 4th September, 1939. In C. C. No, 
199 of 1943, the o aces are said to have been committed in or about September, 
1939. In C. C. No. 140 of 1943 the offences are said' to have been committed in 
or about December, 1938 and in C. G. No. 142 of 1943. the offences are said to 
have been committed on or about 17th May, 1939, '4th September, 1939 and gra 
February, 1940. It is unnecessary to refer to ; ‘sentences in any tail. 


The cases were pending on the file of the Sub-Divisional Magistrate, Coondapur, 
for a consideravle time for the further cross-examination of P. W. 12 who was 
very ill and were being adjourned from time to time." On goth June, 1945, the 
Magistrate adjourned the cases to 12th Ju, 1945» for ki sanie purpose ; but 
before 12th July, 1945 the Magistrate who the cases previously was 
transferred and another Magistrate was posted in his p lace. The cases however 
had still to be adjourned several times as P. W. Vu m cuir) On 13th 
September, 194 the accused in the several cases applied under section 350 (5, 
proviso (a) the Code of Criminal Procedure that all the prosecution witnesses 

t be re-summoned and re-heard. ‘The Magistrate however refused the est 

that if the accused desired to avail themselves of: the right co by 

‘section 350 (1), proviso (a) of the Code 9f Criminal Procedure “ey shoul have 

M cuia on the 12th July, 1945, when the’cases were called on before or on any 

the subsequent dates ir ich the cases were being re-posted. The trial pro- 
ceeded resultipg in convictions as already stated. 

It is argued by Mr. Rangaswami Ayyangar, advocate for the petitioners in Crl, 
R. C. Nos. 268, 269 and 270 of 1946 that the accused were quite within their 
right in asking that the prosecution witnesses should be re-summoned and re-heard 
on rgth September, 1945. This argument was adopted by Mr. Go 
who appeared for the petitioner in Crl. R. C. No. 271 of 1946. Section 36° (1) 
and proviso (a) run as follows: 


__ “Whenever any ery Magistrate, after haviig heard and recorded the whole or uy part of the 


evidence in an inquiry or a ceases to exercise therein, and by another 

who has and who exercises such j papas, coder act on the 

so recorded by his predecessor, or partly recorded by his predecessor recorded 
himselí; or he may i the inquiry or trial: 


Provided as follows : SS ee 
his proceedings, OA MC rt Nae ae te aes ee eee 
The question that arises is whether the second. te can be said to Rave tom 
menced his proceedings at any date before the 13th September, 1945. “The argument 
ia that at no earlier date was there an acumen caren M roceedings 
by him and that the cases were simp being adjourned from one date to another, 
is direct authority in support of this argument in the judgment of Happell, J., 
in Grl. R. CANo. 415 0 iB TAG E me re udge does not set out 
the fact» of that case but it appears from the order of the tional First Class 
Magistrate, Villupuram, Mg aea Ak aan adan dam reb dcs atis 
accused was attending the Court on two occasions, 14th April, 1944, and aist 
April, 1944, after the new Magistrate took charge arid t the application for the 
re-summoning and re-hearing of the witnesses was made ónly on gth May, 
dis red Pubie Penanti aded dui Girls Qe on diee miles im Me 
matter. I respectfully agree with it, and in my opinion, commencement of pro- 
c n un a Mu T 
and nota mere posting of the case from one date to another. In 
vice of this detect of procedure which is not curable by section 537 of the Code of 
Criminal Procedure, the convictiong and sentences of all the petitioners in the 
several cases must be set aside. 


Mr. Rangaswami Aiyangar ee brad that in view of the long lapse of time between 
the dates of the several alleged o E LE He 
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feferred to thé case in the Public Prossculor v. Kadiri Koya? as an iüstance where a 
Bench of'this Court refused to order re-trial while siens a conviction. on the 
‘grqund of illegality of procedure and also placed co dau reliance on what 'he 
*cgarded as the halting nature of the- finding in.the matter of the identity of the 
jewels. After giving the matter my best consideration; hcwever,.I think that. à 
Té-trial should be decr in the interests of justice. It would be noticed thas 
Hotwithstanding that the offences are alleged to have been committed in 1938 and 
1939 the cases were actually disposed of by the Sub-Divisional Magistrate, Coonda- 
“pur, only on 29th December, 1045- Moreover, it was open to the accused to have 
ae to this Court in révision against the order of the Magistrate dated 18th 
eT, 1945, to re-summon and re-hear the prosecution witnesses. and’ 
B MM jobs tonnes They permitted the 
iege ud and I do not think they should Ebo ee ae upon the 
y that has taken since then as a ground for refusing a re-trial. c The 
tircumstances in the ba Prosecutor v. Kadiri. Koja! were essentially different 
kom those in the present cases. I do not consider it desirable to discuss the nature 
of the finding as to the identity of the jewels which Mr. Rangaxwami Ayyangat 
as a halting finding but which the fearned Public’ Prosecutor claims 
as all that could possibly be given in the circumstances. = 


T. “The cofvictions and sentences arë therefore set aside, and the casos are directed 
io be re-tried, , 


E KS. $ og EESTI Retrial ordered. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, .- “ 
, Prusenr — MR, Justice WaDsworTH AND Mr. JusricE GOVINDARAJAGHARI. - 
Chinna Venkata Reddi, minor represented by his guardian and x 


Pis 


: mother Chennamma E - Appellant* | E 
R. Siddà Reddi aul other" ; . - .. Respondents. cc 
ss -Hindx Lave—Partition—Whon . born after te divide and enjoymext of 

DR ef nk qur bore ms im grim href lenging th rac ee eee 


hy Sela ua Neat propertie ar encen, the e pem Chr by ‘execution of á 
registered instrument or by with a transfer of possession. If there 
See ra ee etl ieee of men 

separate id 
sake cach of the sharers completely entitled to the undivided share which is in enjoyment. . 


5< Where parties had to hold the family Jánds in four equal shires and in purszance of tbe 
"agreement each of the “bad entered into the the income of one-fourth of the 


was. - < E 
i Appeal against the decree 6f the Court of the Subordinate Judge of Chittoor, 
ras 6th November, -1944; in O. S. _No. 80 of 19493. . 

. The Advocate-Genera] (K. Rajak Aiyar) and D. ANGE for Appellant. 
— Str A. Krishnagami Aiyar, N. c. Vijaparaghavachart and N. C. „Srinivasan for 
_ Respondents. i b 
7^. The Judgment of the Court Win delivered-by SGAM ME 
=. Wadsworth, J.—The appellant, & minor, brought the suit out of which this. 


Appeal ‘arises, to reopen a prior partitio effected. Eetween his father’s branch and 
“three other branches of the ily and Be also prayed for a declaration. that the 


-7 
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compromise decree for partition in.Q. S. No. 66 of 1938 on the file of the Sub- 
ordinate Judge's Court, Chittoor, was riot binding on-him as he was not impleaded 
in that suit, The a t was born on thé 7th February, The family 
to which he belóngs consisted. originally of two sons of one ' Chowdi Reddi (one 
of these sons was appellant's great grandfather, Sidda Reddi). -The other son 
was Thimma Reddi, w o had three sons, cach of whom is now, represented by his 
descendants, * We are therefore concerned with a family consisting of fcur branches, 
that to which the plaintiff belongs being entitled under the ordinary Hindu Law, 
to & half share-in all the pro es. It was, however, alleged that the properties 
ddr anan le S y increased by the efforts of the other branches and 
nies la Aka ga D alan alan ayan than their 


c property. 


The first agreement with which we are oued is Ex. D-1 dated rath 
P 1929, under which the representatives of the four branches agreed 
ies in four equal shares. ‘The actual writer of this agreement 
e the diced ji s uncle who is the first defendant in the suit. On 19th September, 
1932, there was a reference to arbitration executed by the representatives of the 
four branches for a division on the basis of the agreement, Ex. D-1. But it does 
not appear that this arbitration was effective. In.1933 there was a suit filed by 
certain agnates of the family, who claimed a half share in the family lands. In 
this suit, the appellant's father and uncle filed a written statement in which they 
recited that they had -received Rs. 8,500 from the common funds and had 
to take one-fourth share in the rest of the properties. That suit was settl 
we are not now concerned with the claim of agnates. At the end of 1934, 
the four branches met together and divided all the moveables of the family and aise 
the houses. There was no actual division by metes and bounds of the lands, except, 
peu of certain items about which there is varying evidence. But it seems to 
ve been established, —and has, in fact, been conceded by Mr. D. Narasaraju, 
Advocate for the appellant—that from 1935 onwards, the income of all the lands 
was enjoyed in four equal shares by the four branches and each branch paid one- 
fourth of the kist of the lands.  - 


On 25th May, 1996, the representatives of the four branches executed an 
agreement, Ex. D-3, which recites the previous division of the moveables and the 
failure to divide the lands and refers to arbitration the division of all the lands 


into four shares, the parties agreeing to abide by the decision. In 1938, 
the plainti ther aad unde led ©, S. No. 66 of 1938 b istud ei ar 
of the other dice branches, in which they claimed that ranch was entitled 


to the sole right in certain Réddi inam lands and to a half share in the rest of the , 
lands of the family. This suit was contested and, in the end, there was an arbitration, 
as a result of which the plaintiff's branch was the sole right in certain lands 
xd metes Of (he eade were i5 be divided 1 ons Vn Fre aan The date of this 
award was 11th June, 1939. ‘The suit itself was y compromised on a slightly 
different basis, aha arc branch being given two more items of property 
not included in the a This compromise decree was passed on gth March, 1940, 
just over a month after the birth of the appellant who was not impleaded in the suit. 


ition, therefore, is ‘that at the time of the a pellant’s birth all the 
branches is Pe bound themselves by an agreement to divide Rus rest of the properties. 
in four equal shares, the appellant's branch having been given cash consideration, 
to induce.them to accept this arrangement. The actual division of the properties 
had reached thé stage of a complete allotment of the moveables and hcuses and 
the separate enjoyment of the income of the lands and gun payment of the 
expenses connected therewith. “The appellant's father and uncle were trying to 
get more than they had agreed to accept and just after the appellant’s birth they 
succeeded in ge some six acres of land in addition tò the one-fourth share in 
the rest of the lan To the extent to which this compromise decree mcdified 
the previous arrangement it is undoubtedly to the benefit cf the appellant's | branci: 
26 
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It is contended by Mr. D. Narasaraju, advocate for the ap t, that at the 
time of the appellant's birth, so far as the lands were concerned, there was a mere 
-executory contract to divide at a future date and no transfer of title in the lands 
such as would bar g claim by the minor to an equitable re-division of those lands. 

He has quoted before us the decision in P ala Pillai v. Sundarappier!, which 
ised that a son born after his father had executed an agreement to sell the 
ily property and before the completion of the sale could challenge a subsequent 
er on the ground that the agreement was not binding on himself in the absence 
ofany necessity. He has also cited the decision in Kishan Lal v. Lachmi Chand*, where 
it is pointed out that there can be no partition of immoveable properties without 
either a registered deed or a transf:r of possession ; and he has ed in aid the 
rule which enables an after-born son to challenge even a completed partition 
effected by his father in case no share is allotted to the father. is latter rule is 
based on special considerations and on actual texts. It has no logical foundation 
-and cannot be the starting point for further extensions. 


The position seems to be perfectly clear. A partition once completed cannot 
be challenged by an after-born son except to the extent just referred to. A partition 
is completed when the title in the different shares has passed to the persons who 
‘have divided. So far as immoveable properties are concerned, the title passes 
‘either by the execution of a registered instrument or by an agreement to divide 
-coupled with a transfer of possession. If there is an agreement to divide in certain 
shares and those shares without any division by metes and bounds come into the 
ge te enjoyment of the various sharers, there is, in our opinion, such a transfer 
of possession as would make each of the sharers completely entitled to the undivided 
-share which is in his enjoyment. That is what seems to have ha Leni in the 
present case with reference to the lands. The parties agreed to ho th se lands 
3n four equal shares and in pursuance of that agreement each of the sharers entered 
into the enjoyment of the income of one-fourth of the lands and became separately 
liable for the expenses of their shares; that is to say, the undivided share was 
transferred to the possession of each of the branches. The subsequent modification 
of this division by the compromise decree was only to the extent of giving to the 


appellant's branch a greater share than was previously enjoyed. In such circum- 
:stances it seems to us that the appellant cannot challenge an ent which 
was made effective before his bud and was only subsequently ified to his own 
.&dvantage. In this view, we dismiss the appeal with costs of respondents 5 to 20 
(one set). 
V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnrR. JusricE HogwiLL AND Mm. Justice BELL, 


D. Chenchiah and others. ..  Petitioners* . 
"Ihe DNE of Police, Madras and others .. Respondents. 
later inthe dey in the Ford St. Gorge Gael Lagoldy Tntrpvition of Stata Ach len coms GE forem 
NEP a A Ka 


Held, as it was well settled that an Act which comes into force on any particular day is deemed 
to have effect from the first moment of that day and as the law takes no account of fractions of a day 
the Ordinance in question must be deemed to have had effect from midnight of the 2and-agrd 
January, which means that it was in operation at the time when the arrests were made and conse- 
-quently the arrests were not illegal. 
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Petitions praying that in the circumstances. stated in the respective ‘affidavits 
filed with the tions, the High Court will be-pleased to issue directicns in the 
nature of a -Habeas Corpus directing the . respondents to prone: the respective 
petitioners before the High Court and set them at liberty. 


A. Ramathandran for “Messrs. Row and Reddy for Petitioners. 
The Crown Prosecutor (P. Govinda Menon) on behalf of Respondents. 
` The Judgment of the Court was delivered by > . kn 


Horwill, 7.—On the 23rd January, 1947, at 4-30 or 5 A.M. , the twelve petitioners 
were arrested by police o ; but were not told why they were arrested, or 
under whose orders they were arrested, or even under what provision oflaw. From 
their homes they were taken to the Central Jail at Vellore. Later on, during the 


bop Sade s of the Government Press, Ordinance I of 1947, ed Ly the Governor 
of Piel in the Fort St.. George Gazette of that day, Part IV-B, 
Extraordinary, the Provincial Government or the Chief Presidency 


Magistrate to issue jd order for the detention of any person, if the Provincial Govern- 

ment or the Chief Presidency Magistrate, as.the case might be, was satisfied that 
it was necessary to detain that person with a view to prevent him from acting in 
any manner prejudicial to the public safety or to the maintenance of public order. 

In the course of the same day, two of the petitioners filed applications under section 
491 of the Code of Criminal Procedure for the issue of writs of the nature of Habeas 
Corpus directing the Government of Madras to produce the petitioners before the 
Court. Neither the Chief Presidency Magistrate nor the Superintendent of the 
‘Central Jail, Vellore, was impleaded, as it was not then known who had issued the 
order for arrest or where the petitioners were detained. On Monday, the 27th 
January, the remaining petitioners filed petitions asking for the same iefs. 


It was alleged that these petitioners were illegally arrested and detained, 
because they were not told by the police officers arresting c under what authority 
the arrests were made. Having since becom inted with Ordinance I of 1947, 
two arguments have been put forward on 1 behalf of the petitioners. ‘The first is 
that the arrests were illegal, because they were effected at a time when the Ordi- 
nance had not become law, i in that it had not, as required by section 88 of the 
Government of India Act, been promulgated. The second is that the requirements 
of section 4 of the Ordinance had not been complied with, in that the petitioners 
had not been informed on what grounds they had been detained. 


When the matter came on for hearing on Wednesday, the 29th sitet no 
reasons had by_then been givea to the petitioners. On that day the petitions 
were adjourned to give the learned counsel for the petitioners an opportunity of 
meeting the points raised by the learned Crown si agra aha san a 
the Chief Presidency Magistrate, who was found to have issued the o On 
Friday, the date to which the petitions were adjourned, an affidavit ‘was filed by 
the Chief Presidency Magistrate to the effect "s he had given reasons to the 
petitioners, that he had informed them that they could make representations t 
the orders concerning them, and that he would give them every facility to 
In view of this affidavit, it is unnecessary to say very mùch with regard to the 
second point raised by the learned counsel against the validity of the detention. 
It is very difficult, without having before us all the material available, to decide 
whether or.no the Presidency Magistrate was justified in not communicating to 
the petitioners for more than a week the grounds on which his order had been 
based ; but as he presumably knew the grounds before he issued the order, one 
would have expected him to have the petitioners with the reasons for their 
arrests and detention within a day or so. “Since, however, the reasons were subse- 
quently furnished, we should not be justified in ordering the release of the petitioners 
on the ground of this. delay. 


The more important question is “whether the arrests of the petitioners were 
illegal, because at the time of their arrests, the Ordinance had not become 
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law. It is not denied by the learned Crown Prosecutor that publication in the 
Fort St. George Gazette was necessary to give the Ordinance the force of law ; 
and it is true that the petitioners were arrested before the act of promulgation had 
taken place. It is however well-known maxim of the law regarding the inter- 
pretation of Statutes that the law takes. no account of fractions of a day, for the 
very practical reason that it is ordinarily impossible to know the moment at which 
an Act came into force. 

It is well settled that an Act which comes into force on a particular day is 
deemed to have effect from the first moment of that day. Applying that principle 
to the facts of this case, the Ordinance must be deemed to have had effect from 
midnight on the night of the 22nd, 23rd, which means that it was in operation 
at the time when the petitioners were arrested. It is unnecessary to cite authorities 
for the proposition that a statute begiris to operate from the first moment of the.day 
on which it becomes law ; because the learned advocate for the petitioners does 
not in general deny it. That the law in India on this subject is the same as in 
England is indicated by a decision of this Court in In re Court-Fees!, in which case 
the Government announced an increase in court-fees on the 5th May, 1922, which 
was not published until after certain suits had been filed on the Original Side of 
the High Court. It was nevertheless held that the plaintiff was bound to pay 
the enhanced court-fee on the plaints filed by him on that day. : 

The learned advocate for the petitioners has pointed out the difference between 
the wording of section 3 (12) ofthe Imperial General Clauses Act and that in section 
3 (7) of the Madras General Clauses Act in the definition of the word “ commence- 
ment," as used with reference to an Act or Regulation. Whereas the Imperial 
General Clauses Act defines “ commencement " as meaning the day on which the 
Act or Regulation comes into force, the Madras Act—with which we are here 
concerned—defines * commencement" as meaning the time at which the Act 
comes into force. There is no reason, however, to think that the Madras Legis- 
lature, in ing the definition of ** commencement," meant to give a different 
meaning to that word from that given by the Imperial Government and to depart 
from the long-recognised interpretation, whereby fractions of a day are ignored 
and the Statute deemed to come into force at the first moment of the day on which 
it becomes law. ; 

Section 1 (3) of the Ordinance says that it shall come into force “at once,” ` 
from which it is argued that it came into force at the moment that it became law, 
i.e., was published. Our attention has not been drawn to any—Act, Ordinance or 
Statute in which the expression ** at once " has been used. 35 and 36 Vict., c. 65, 
S. 3, provided for an application for an order of afhliation ....... “after 


the ing of this Act ”. In interpreting this clause the learned Judges in Tomlinson 
v.” Bullock* held that this meant that the Act came into immediate operation, which 
was construed as meaning ihe roth of August, 1872, the day on which the Act 


became law. They therefore held that the Act operated from the first moment of’ 
that day and therefore ar plied to a child born at any time of that day, even though 
the child might have been born before the royal assent was given to the Act. 

Our attention has not been drawn to any instance since the * Acts of Parliament ' 
Act of 1799.15 which a person has been found guilty of having committed an offence, 
when the Act constituting the offence was not at the moment at which it was done 
an offence. Nor have we been shown any case since that year in which a person 
has been made liable for arrest for an act for which he was not liable to be arrested 
at the moment that he did it, presumably because care is ordinarily taken | 
to see that Penal Statutes, even by a legal fiction, do not have retrospective 
effect, thereby violating an elementary principle of justice that a man should 
not be punished for an act that was not punishable at the time when it was committed. 
A violation of this elementary principle has indeed occurred in this case ; but it is 
hoped that the purpose of effecting the arrests at such an early hour before the. 
Ordinance had Heen promuleated was not to take shelter behind a technical point 
—————M——————— M ————————————— 
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in the interpretation of Statutes in order to be able to violate this elementary principle 
of justice with impunity. However that may be, we are unable to say that 
arrests of the petitioners were illegal. The petitions are therefore dismissed. 


* We have been asked to grant a cettificate under sectión 205 of the Govern- 
ment of India Act to enable the petitioners to appeal to the Federal Court. The 
questions discussed in these applications do not however involve any interpretation 
of the Government of India Act, still less of any order in Council. The matters 
before us relate to the interpretation of Ordinance I of 1947 and to a general 
e regarding the interpretation of a Statute. It is true that the learned advocate 
for the petitioners raised a question as to the meaning of ‘‘ promulgation” in 
section of the Government of India Act; but the learned Crown Prosecutor 
conceded the correctness of the view of the petitioners’ learned advocate that 
“ promulgation " meant publication, and that publication in the Fort St. George 
Gazette was necessary in order to make the ordinance signed by the Governor 
effective. No certificate will therefore. be granted. ^ 


V.S. . — ` . Petitions dismissed. 
IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HogwiLL AND Mr. Justiog BELL. 
Bheemavarapu Subba Reddi and another .. Accused 1 Y 2.* 


- Criminal Procedure Coda (V of 1898), section 161 (9) (newo)—Lmvestigating eficer—Duties—Racerding of 
wtatemenis— Proper procedure. | = . 
- Per Bal, {.—It is not the law that the police officer must record individual statements under 
section 161 of the Criminal Procedure Code which specifically says that he “ may” and not that he 
* must’ reduce the statement of a witness into writing. Nothing is more natural than that he should 
make rough notes of information which later he would set out in form in the case diary for the 
fnformation of his superior officers in whose hands after all, lies the subsequent control of the matter. 
Per. Hercill, 7.—1t does not seem that the new sub-section (3) of section 161 of the Criminal 
Procedure Code wad intended to make it incumbent upon the officer to record a statement 
in detail than was the practice prior to the amendment. new sub-section seems to hit 
“at practice of writing against the names of certain witnesses that they corroborate the statements 
of the earlier witness. tpg aaa D bade anga P ag aa o ae 
course or unless tht exigencies of tho investigation make such recording à 
Trial referred by the Court of Session of the Kistna Division for confirmation 
of the sentences of death passed upon the said’ Prisoners in Case No. 19 of the 
Calendar for 1946 and Appeal by the said accused. t 


= 


o 


K. S. Fayarama Aiyar for C. K. Venkatancrasimham and V. V. Radhakrishman for 
1st and 2nd Accused. 


The Assistant Public Prosecutor (A. Sivakaminathan) on behalf of the Crown. 
The Court delivered the following n 2 


JUDGMENTS : Bell, f.—The ap ts are a brother and a sister who were 
charged respectively with the murder and abetment of murder of otie Guntaka 
Somireddi in the village of Nuñna on 13th May, 1946. They were both sentenced 
to death. i : d bs... 


[His Lordship after discussing the facts and evidence proceeded to consider the 
objection as to the method of investigation.] : EA 


Mr. Jayarama Aiyar, however, has raised a point to which s^me attention 
must be given. He says that the method of investigation employed by the police 
was such as to deprive the accused' and his advisers of the assistance or opportuni 
which-the Criminal Procedure Code provides for scrutinising the evidence call 
4or the prosecution. He based his contention in-the main on the evidence of P. W. 
_ 14, the Circle Inspector, and on that of P^W. 13 the Sub-Inspector, to-a smaller 

OO a ee 
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extent. P.W. 1g in cross-examination said that he collected. the witnesses and 
kept them ready for investigation by his superior cfficer. He said that he did not 
examine any witness and that that was done by the Circle Inspector. The witnesses, 
he said, were examined separately and n. were asked to state what they knew. 

As they were being: examined, the Circle Inspector took some notes. The Circle 
Inspector, P. W. HO Ws. 1 ane 10 9 ain 1I besides five 
"others. 
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On these words Mr. douces er r builds up the contention that ‘the c 
failed in their duty in nof Sesso Pun dividual statements from each witness and 
_ preserving them so that th have been available if required for the accused 

and his advisers to check ic evidence given in the witness box by the various 
witnesses. 

He has referred us to sections 160, 161, 162 and 172 of the Criminal fecto 
Code. Section 160 provides that a police officer has power to require the attendance 
of any person who appears to be acquainted with the circumstances of the case. 
Section 161 provides that when such a person has been ordered to attend, “the 

lice officer may examine him orally as to the facts and circumstances of the case. 
Buch person is bound to answer any questions put to him by the police officer, . 
unless they would tend to incriminate him. By a recent amendment, Act 11 of 
1945, it is provided that if the police officer thinks fit he may reduce into wri 
any statement made to him in the course of his investigation, and if he does so, 
he must make a separate record of the statement of each person. If the police 
officer so decides, and a statement is taken from the individual witness, then under 
section 162 that may be used in the circumstances provided for in that ‘section. 
Under section 172 there is a general direction that every police officer making 
an investigation must compile a.diary day by day. Whether he does’ so. from 
memory or by means of notes taken by him at the time is not provided and’ it would 
scem that the circumstances of each case must be considered if and when the conduct 
of the police in conducting an investigation is questioned. 

In thiscasc on a plain reading, as it seems to us, of the Circle Inspector's evidence, 
he interviewed various witnesses and asked them one by one what they knew about’ 
the events. He then made some notes of what they said and asked them again 

as to whether the effect of his notes was correct. He was in fact preparing the 
material for the case diary which he was bound to compile some time during the 
"He. Bana -he took no individual statement - from any witness- although 
E says that his notes and the case diary would give some ideà of what each witness 
had said. One must not forget that P. Ws. 1, 2, 8 and 10 spoke about their own 
knowledge of the events which was not the evidence of the eye-witnesses.- P. Wis, 
6 and 7 only spoke to the murder and their evidence is practically the same. - It, 
, has Been held recently in Gurtva Vanaan, In re}, that it is not the duty of the jnvesti- 
gating officer to do more than record -a gist of the statement made to him. To 
Tequire otherwise would paralyse any investigation of the kind which took place 
in this case. Mr. Jayarama Aiyar has urged-that the police officer must deliberately 
have refrained from taking individual statements and Gottented himself with ro 
notes in order to prejudice the accused at his trial. We can see no basis for the 
contention. It isnodoubt desirable as was pointed out in Baliram Tikaram V. 
Emfer?r*, that notes however and whenever taken by the police officer should be 
Ls a C E LLLIL?GéL. AAXUL"«G3LLILLELLLULRLL DUMIAIAóUGGXxLULUULÁACLLALLULELAIL;GLAITAIVALES. UR LLLA 
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bbe In that case the rough notes taken by the police officer had been 
estroyed. In this case the Circle I tor in the witness-box in the Sessions Court 
said that he had his rough nctes in his et. No request was made by counsel 
for the accused that they should be uced so that he might read them. If such 
a request had Edén made, it would ‘unquestionably have been granted. In fact, 
while the case-was in the.committing Court, an application was made by the legal 
advisers of the first accused for copies of the section 162 statements, if any, and the 
reply was given not only then, but again in the Sessions Court that there were no 
such statements, The authorities however at once tendered the case diary in order 
to assist the accused in every way that was possible. We have looked at the case 
diary and also at the rough notes which we caused to be sent here, and it is clear 
to us that the case diary is merely an amplification of the rough notes taken by the 
investigating officer. The officer has sworn that he took no other statements, and 
we think that no criticism can be made of his conduct. Whatever there was in the 
way of documents was made availahle to the advisers of the accused at the carliest 
pe opportunity. The learned Sessions Judge has observed that “ the defence 
as been given an opportunity of perusing all the statements recorded in the diary 
and the learned Public Prosecutor has discharged his duties on behalf of the 
Crown in an exceptionally impartial manner and has given all the co-operation 
to the defence counsel necessary to make section 162, Criminal Prccedure Code 
work smoothly, with the consent of this Court." He adds that he is unable to 
find any ground for complaint by the counsel for the defence and we agree with 
his conclusion, It cannot, we think, be the law that a police officer investigating 
a crime has only two alternative», viz., to record nothing, or to take a separate 
statement from each witness. It is not the law, we think, that the police: must 
record individual statements under section 161 which specifically says that he may 


and not that he must reduce the statement of a witness into writing. To expect 
' the police officer to compile his case diary from memory is.also, we think, absurd > 
and indeed might in certain circumstances be most undesirable. Nothing is more 


natural than that he should make rough notes of information which later he would. 
set out in proper form in the case diary for the scrutiny of his superior officers in 
whose hands, after all, lies the subsequent control of the matter. 


-We think therefore that there is no substance in the point raised by Mr. Jayarama 
Aiyar. Apart from that, the evidence, we think, is more than adequate to support 
the prosecution case inst A-1. This was a brutal murder, the deceased bei 
kiled while he was asleep. There appears to be,no extenuating circumstances. 
In our opinion the conviction of A-1 and the-sentence imposed upon him should be- 
confirmed and his appeal dismissed. : 
. .  Horwtll, F.—I would like to add a word or two, on the objection pe 

: Mr. Jayarama Aiyar to the form of the police records and to the procedure adopted’ 
during the trial. ' ` 

Two questions arise :' iD whether the investigating officer committed any 
irregularity which vitiated ings, and (2) whether the defence was in 
any wey dice by the manner in which the proceedings took place in the 
lowe: Court and the police records examined. D $e 

It has been generally held by all the High Courts of India that it is not possa 
_for the Investigating Officer to record verbatim what the various witnesses tell 
them. For example Mockett, J., said in Gurwva Vannan, In rel: m 

“Tt is not the duty of the Investigating Officer to do more than record a gist of the statements 

made to him.” ' í - : ] - 
Since that judgment was pronounced, however, there has been an amendment of 
„section 161, Criminal Procedure Code ; and Mr. Jayarama Aiyar argues that it is 
now incumbent upon the police, if they write anything at all during the course 
of their investigation, to recard a verbatim statement. new sub-section runs ; 
e 
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“The Police officer may reduce into writing any statement made to him inthe course of an 
examination under the section, and if he does so, be shall make a seperate.record of the statement 
of each such person whose statement he records.” — : Se, OS 
It is difficult to-believe that the Legislature intended by this-amendment that an - 
Investigating Officer should record a statement of every person examined with the 
same meticulous care as a court records a deposition ; for that would -bF-ldsipg 
sight of the principal purposes of an investigation, which are to detect the-dffente; 
arrest the accused, and to file a charge-sheet before the competent Court.* 
may be circumstances in which an investigation can proceed at leisure $ butik 
may often be the case that an Investigating Officer ha, time only to record fe 
outlines of what has been ‘said, and then to proceed to so ing more urgent, 
such as the arresting of the accused or the recovery ofproperty. Undue delay in 
examining witnesses might make it much more difficult, if not impcssible, to 
complete an investigation.successfully ; and it does not seem that section 161 (9) 
was intended to make it incumbent upon thé Investigating Officer to record a 
statement in greater detail than was the practice prior to the amendment. This 
new sub-section seems to hit at the practice of writing against the names cf'certain 
witnesses after the first that they corroborated the statements of the earlier witness, | 


` If the notes in the present case had been in the form of summaries of statements 
made by the individual witnesses, then those notes should have been made available" 
to the defence. It is noteworthy that although the notes were on the person of the 
Inspector during his examination in the Sessions Court, he was not asked to show 
them.- We have examined them in this Court to see if they are mere summaries 
of statements ; and we find that they are not. The entries in the case diary are 
in the form of a detailed narrative, in which the actions or presence of various 
witnesses are frequently referred to ; so that it is possible to infer from the particulars 
of.the narrative that certain things were seen by certain witnesses, and that they 
gave certain information. We find that the notes give a very brief sun of the 
narrative found in the case diary, and do not take the form of summaries of i SUA 
statements made by the various withesses ; so that if the police officer had objected 
to the production of his notes—which he did rot —he would have been fully justified 
in doing 30. xs | I 3 ; 
The learned Sessions Judge felt—as indeed did the Public Prosecutor—that 
Concession should be given to the defence, so that they might know what was 
said and done during the investigation ; and so the defence were allowed to examine ~- 
the case diary. Even if the notes had been inspected, no more information would 
have been available to the defence. Mr. Jayarama Aiyar has seen the notes and 
concedes that they are unintelligible to one unacquainted with the recorda. i 


Although no irregularity was committed by the taking of notes for the prepa--"' 
ration of the case diary instead of recording statements, it seems desirable that: | 
statements should be recorded where reasons of urgency do not preclude this course. ~ 
Tt can easily be-seen that if the practice adopted in this case were generally. followed 
and statements never produced, the discretion given to the Police under section 161, 
Criminal Procedure Code, might be much. abused. An unscrupuljus Investi- 
gating Officer might record statements, draw up nctes suitable for the preparation 
of the case diary and then suppress the statements, denying their existence. It is 
often of great assistance to the Court to know whatthe earlier statements of witnesses 
were ; and an accused who cannot point to contrary statements made by witnesses " - 
when first examined, because those statements were not reccrded, labours under a 
disadvantage that should be avoided unless the exigencies of the investigation make 
thċ- recording of statements undesirable. | M 


KS. . "T ; Appeal dismissed., 
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- ' IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 
por. 2S ' PzxsEsNT:—Mz. JusrcE YAHYA ALL 
The Public Progecutor ui l ET 
v. 2t l l : 
Atchamma and others RE .. Eespondemis. 
Criminal Procedwre Code (V of 1898), sections 476 and 886—Direction io make a oom- 


paini giving false evidexos—VWijsessas making contradictory siateenis at different 
stages et n leoi AO of fading «s to which of them is false—Complaiat, if 
vitiated. 


P Hh " 4 


a Ama cub M eu a ae a 
plaint in respect of eoniradietory statements mado witnesses at orent stages o 
proceedings, ib is wrong to say that. the is vitiated by the absence of an express 
finding as to which of the two statements 1s . This view of the law is eontrary to the 
provisions of section 286, Criminal Proeedure Code and tho underlying proseeu- 
tions under section 198, Indian Penal Oode. Even if it cannot be proved which of ihe 
contradictory statements is falso a person may be charged and convicted in the alternatives 
of intentionally giving false evidence at one stage or another. 

Petitions under sections 485 and 439, Criminal Procedure Code, 1898, pray- 
ing that the High Court will be pleased to revise the judgments of the Court 
of Session of Cuddappah division, dated 19th March, 1946, in O.A. Nos. 19 to 
26 of 1946 respectively (P.R.C. No. 4 of 1945, Sub-Divisional Magistrate, 
Cuddappah). . 


The Petitioner in person. 

B. Jagasnatka Das for Respondents. - 

The Court made the following 

Ozprg.— This batch of revision petitions involves a common point which 
can be disposed of by one judgment. Two sets of statements are said to have 
been made by the respective respondents in all thege cases which are contradic 
tory and the trial Magistrate directed making of a complaint by means of an 
order under section 476 of the Criminal Procedure Code. That order was 
reversed on appeal by the Seasions Judge, Cuddappah. The learned Sessions 
Judge came to the conclusion on & serutiny of all the facts in evidence that it 
is not expedient in the interests of justice to prosecute the respondents for the 
alleged offence-of giving false evidence. With that finding based as it is on 
evidence I entirely agree. 

“The learned Public Prosecutor points out that in the course of the judgment, 
the learned Sessions Judge has committed two errors of law which in the inte- 
` -rests of the administration of justice should not be allowed to remain unrecti- 
. fled. The first question relates to the conclusion of the learned Judge that 
since there was no express finding of the trial Court that one of the two state- 
ments was false the complaint was vitiated. I agree with the Public Prosecutor 
that this view of the law is contrary to the provisions of section 236 of the Code 
of Criminal Procedure and the principles underlying prosecutions under seo- 
tion 193 of the Indian Penal Code. In fact illustration (b) to section 286 of the 
Code of Criminal Procedure shows that even if it cannot be proved which of the 
contradictory statements is false a person may be charged and convicted in the 
alternative of intentionally giving false evidence nt one stage or another. 

The second point mentioned by the learned- Public Prosecutor is based upon 
the view propounded by the learned Judge relying upon the decision in Hari- 
charan Sgh v. Emperor! that the Sub-Divisional Magistrate was not then eom- 
petent to administer an oath to the respondent when he recorded the first set of 





*Or.E. Cases Nos. 647 to 654 of 1946. ` Oth February, 1947. 
"(Or.E. Potitions Nos.-620 to 687 of 1046.0). - -... - - > me 
1. (1800) I.L.R. 27 Oal. 455. e ; 
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statements. The learned Judge's argument is that the information was collect- 
ed with a view to taking action under section 190 (1) (o) of the Code of Cri- 
minal Procedure and that no evidence could be recorded unless the requisite 
intimation had béen’ given under section 191 of the Code of Criminal Procedure 
to the accused that he was entitled to have the case tried by another Court. 
Haricharan Singh v.. Emperor? is a case where the person examined was the 
accused and perhaps the case may be distinguishable on that ground, but I do 
not consider it necessary to decide this point as I agree with the finding of the 
learned Judge that it is not expedient in the interests of justice to make a com- 
plaint against the respondents. 

The revision petitions are dismissed. 

V8. — 4 Potitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mer. JugriGB Yasya ALL 
Oomayyan alas Muthiah Thevan i Accused.” 

Criminal irial—Deaf and dumb acoused—COonviotion wader seoiton B79 of ihe Indias 
Penal Code based upon the pointing owt by the acowsed of siolon property to the polioe by 
signs and admission of the offence by signs ia Cowri —Propriety. 4 

- "Where a conviction of a deaf and dumb ascused under section 879 of the Indian Penal 
Code was based upon his having pointed out the stolen property to the police by signs and 
admitted the offeneo by signs in Oourt, and the case was submitted to High Oourt under 
section 841, Criminal Procedure Oode, á : 

Held, in the ease of such a person, it was not safe to ast on mere gestures either to infer 
that ho was the thief or to hold that he admitted the offenee in Court. - 

Case referred for the orders of the High Court under section 341 of the 
Code of Criminal Procedure by the Stationary Sub-Magistrate of Uttamapala- 
yam in his letter, dated 25th September, 1946. 

Accused not represented. 

The Public Prosecutor (V. L. Hthtraj) for the Crown. 


"The Court made the following 

OnpEgR.— The accused has been convicted under section 379 of the Indian 
Penal Code by the Sub-Magistrate of Uttamapalayam and under section 341 of 
the Code of Criminal Procedure the case has been submitted to this Court as the 
accused is a deaf and dumb person and was as such unable to understand the | 
proceedings. The conviction is based upon the finding that the accused, by signs, 
admitted the offence in Court and that before the police he had also by signs 
pointed out the stolen property. It is not easy to see how even with the help of the ` 
brother of the accused who is said to have helped the Court in interpreting the 
Court's proceedings to the accused, it was possible to come to the conclusion that 
the accused admitted all the ingredients required to constitute an offence under 
section 379 of the Indian Penal Code in an unequivocal manner. Even with 
regard to the pointing out of the stolen property it would only be by gestures 
which could conceivably admit of theories other than that he himself had stolen 
the property or concealed it there with the knowledge that it was stolen. In 
the case of a person of this description I do not consider it safe to act on mere 
gestures of this kind either to infer that he was the thief or to hold that he 
admitted the offence in Court. ‘The conviction-is set aside and the accused is 
directed to be set at liberty forthwith. 


v.g . i Conviction set aside. 


1. (1900) I.L.B. 97 Oal. 455.. 
27th February, 1947. 


` 
m 


' Ou B.O. No. 1080 of 1846. 
(Case Referred No. 40 of 1946.) 
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IN THE HIGH COURT OF JUDIQATURE AT MADRAS: `’ 

EE 4 PRESENT :—MR., Justice Yarra Ai. pr ^ 

K. Subba Rao poe toe a Petitioner.” - 

. Madras District Municipakiies Act (V of 1920), sections 199 and 817 (0)—Construc 
or-re-consiruction of a building ~olthout eapress ‘permieston—When offence. - 


Petition under sections 435 and 489, Criminal Procedure Code, 1898, pray- 
ing that the High Court will be pleased to revise the judgment of the Court of 
the Sub-Divisional Magistrate, Vizagapatam, dated 2nd July, 1946, in O.A. No. . 
36 of 1946 preferred against the judgment of the Court of the’ Second Class. 
Bench of Magistrates, Anakapalle, in B.O. No. 88 of 1946. d 

Kasturi Siwaprasada Rao for Petitioner. 

The Public Prosecutor (V. L. Hthiraj) on behalf of the Crown. 

The Court made the following mes 

- OmpgR.— The petitioner who is an Advocate practising at Visagapatam has 
been convicted by the Bench Court, Anakapalle, under section 199 read with 
section 817 (o) of the District Municipalities Act, 1920, and sentenced to pay 
a-fine of Rs. 20, in default to simple imprisonment for one day. He appealed 
against the conviction and sentence to the Sub-Divisional Magistrate, - 
patam, who-confirmed the conviction and sentence. 

The case against him is that he carried out and completed certain repairs 
and improvements to his house in contravention of the provisions of the Act. 
The petitioner filed an application on the 1st October, 1945, for ing some 
additions to his house, and some correspondence was going on between and 
the executive authority for proper plans drawn to scale and for other mforma- 
tion which was neceasary for the disposal of the application. The petitioner, 
however, without waiting for the permission of the executive authority, carried 
out the improvements and completed the same by the 20th December, 1945. He 
must evidently have commenced the work before the expiry of 60 days from the 
date of the application. The question is whether this act amounts to an offence 
under section 199 read with section 817 (o) of the Act. Under 
section 199, a construction or reconstruction of a building should 
not be begun unless and until the executive authority has granted 
permission for the exesution of the work. Section 201 requires that 

EE 

*Or.R.0. No. 1110 of 1948. ' — '$ist February, 1047. 

(Or.R.P. No. 1068 of 1948.) A 
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within 80 days after the receipt of an  applieation for permission 
to construct or re-eonstruet a building the executive authority should either 
grant the same or refuse it on one or more of the grounds mentioned in sec- 
tion 203. Under section 202 the applicarit is entitled, if permission has not been- 
granted within the 30 days mentioned in section 201 to make a written request 
to the Council, and on receiving such a request the Council is bound to deter- 
mine by written order whether such approval or permission should be given or 
not. The applicant-has, after putting in the written request to the Council to 
wait for one month longer to give time to the Council to make the decision ; but 
after the expiry of that one month, such approval or permission would be deemed 
to have been given if the Council.has not within one month determined whether 
such approval or permission should be given or not, and in such a case the 
applicant is entitled to proceed to execute the work. But even then he should 
do so without contravening the provisions of the Act or any by-laws made under 
the Act. Reading sections 197, 199, 201, and 202 together, it is clear that the 
applicant cannot carry out or complete any construction or re-construction of a 
building within at least a period of 60 days after the date of the application, 
and if he does so, he commits an offence under section 199, read with sec- 
tion 917 (c) of the Act. It is, from the facts of this case, manifest that the 
applicant did not make any written request at all to the Couneil and he did not 
even choose to wait for the period of 60 days. Without making such a request 
to the Council it is not open under the Act for any applicant for permission 
to construct or re-construct a building to carry out or complete the work with- 
out the express permission of the executive authority. l 

The conviction of the petitioner is right. I do not propose to interfere with 
the sentence as the petitioner, being an Advocate, must be presumed to be fully 
aware of the relevant provisions of the Act and there can be no excuse for his 
not. complying with them and contravening the express directions contained 
in the Statute. -The petition is dismissed. 

K.8.  — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT ;— MR. JUBTIOB Yanya Arr - 
Alagathorai Padayachi .. Petitioner.* 

Arms Act (XI of 1878), seotion 19 (i1)—Fallure io deposit gun pending recetpi of re- 
newal of expired license—Offence, if comentited—Pariod of grace, if extends period. of Hoente 
or condones fatiwe to deposit on eepiry of liognsa. 

The license in respect of a gun expired on 81st December, 1945 and the license holder 
had applied before that date for its renewal, but it was received only on the 5th February, 
1946. As a month's period of grace was usually allowed during which the lieense-holder may 
keep the weapon though the renewed license was not received, the leonze-holder did not 
deposit his gun as required by the Arms Aet. On a question whether in such eireumstan- 
ees an offence under section 19 (4) of the Arms Act was committed, 

Held, that the period of grace was not intended to extend the perlod of the lieonse, or, 
In any manner, to limit the scope of seetion 16 of the Arms Act. Tho weapon which is not 
covered by a license has to be deposited as soon as the license expires. T , there 
fore, an offence under section 19 (1) must be held to have been committed, but, in the etr- 
cumstances, the sentence has to be very nominal. 

Petition under sections 435 and 489 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Sub- 
Divisional First Class Magistrate of Ariyalur, dated 27th June, 1946, and passed 
in C.C. No. 85 of 1945. 


K. C. Subramantam for Petitioner. 
The Public Prosecutor (V. L. Eihiraj) on behalf of the Crown. 





* Or:R.O. No. 1088 of 1948. lst November, 1949. 
(Cr.R.P. No. 988 of 1946.) 
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The Court made the following 


Onper.— The petitioner has been convicted under section 19 (4) of- the 
Indian Arms.Act for failing-to deposit a gun under the provisions of the said 
Act.’ The license expired on the 81st December, 1945 and it would appear that 
the petitioner had applied before that date for the renewal of the license; but 
the renewed license was not received until the 5th February, 1946. Usually a 
month's period of grace is allowed within whieh the license-holder may keep 
the weapon though the renewed license was not received. The 
petitioner’s case is that he took advantage of the period 
of grace -and kept the weapon in his  poeseession without 
depositing it as required under the Arms Act. He fell il on the 21st 
January, 1946 and recovered on the 17th February, but in the meantime, on 
the 5th February, the license had been renewed. The -question to be consi- 
dered is whether in these circumstances an offence under section 19 (i) of the ` 
Indian Arms Act has been committed. The period of grace is not intended to 
extend the period of the license, or, in any manner, to limit the scope of see- 
tion 16 of the Indian Arms Act. "The weapon which is not covered by the 
license has to be deposited as soon as the license expires. In this case it was 
liable to be renewed on 1st January, 1946, but the authorities may refrain 
from taking any action for such period as they may fix aecording to their own 
regulations. But that is not a statutory period and it is not open to the holder 
of the weapon either to claim it as a matter of right or to state that he is not 
bound to deposit the weapon after the expiry of the period of license. Techni- 
cally, therefore, an offence under section 19 (1) must be held to have been com- 
mitted in this ease. But the circumstances show that the petitioner was de- 
terred from fulfilling the requirements of the Arms Act in the matter of the depo- 
sit of the weapon, whose license had expired, ori account of three considera- 
tions. The first is that he had applied for renewal in time, the second is that 
he in good faith thought that he was lawfully entitled to keep the weapon 
for & month even tho no renewed license was received, and thirdly that he 
fell ill within that period and ultimately the license was received before he 
recovered from his illness. Having regard to those considerations the sentence 
has to be very nominal. The fine is reduced to Ha. 9 in default to one week's 
simple imprisonment. The excess fine will be refunded. 

V.S. > Fine reduced. 


ZEE . [FULL BENOH.] 
IN THE HIGH COURT OF JUDIOATURH AT MADRAS. 


Prasent:—Sm AÁLrzREgED HENEY LIONEL LEACH, Ohief Jusiioe, Ma. Justiom 
LAKSHMANA Rao AND Mx. Justice KuPPUEWAMI AYYAR. 
P. Kesanna - .. Petitioner? 
vU. Y 24 2 
Boya Bala Gangappa and another .. Respondents. 
Cowri-Fees Act (VII of 1870), scotton 7 (v) (d)—Valwa of Sii subject-maiier of swit 
Jor possession of specto immovoable properties —Computation. 
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as a fractional share of & portion of an estate that the-hptification of the Madras.Govern- - 
ment of 1982 directing the amsesement of court-fee at ten times the revenue on such lands 
would-apply.s — 7575 6c € BS KNA MB 

` Godavariy Buadararma v. Godavarty Mangamma, (1910) 84 M.L.J. 558; Kandaswami 
Goundan v. Sudbot Gowadam, (1088) 46 M.L.J. 845; Viswonatha Aiyar v. Romarncomi 
Waidw, S.A. No. 886 of 1917 and Raghava Eedüiar v. Krishna Reddéar, S.A. No. TLL of 
1015, approved | | i D 

BSuwbromamia .Aiyar v. Rama Atyar, (1937) 64 M.L.J. 67, overruled, 


Petitions under Bection 116 of Act V of 1908 praying that the High Court 
will be pléased to revise the orders of the Court of the District Munsi? of Bellary, 
dated 2nd November, 1945 and made in I.A. Nos. 681 and 682 of 1945 m 
O.S. Nos. 197 and 198 of 1945 respectively. ' - "s 

`P. Chandra Eeddi and O. Ohinnappa Reddi for Petitioner. | 

.:. The Government Pléader (K. Kuttikrishna Menon) and K. Subba Rao for 
Respondents. i 

.. The Judgment of the Court was delivered by 

. The Chief Justios.—The respondents and their brother, Pedda Gangappa, 
were members of a joint Hindu family. The family became divided in 1915 
and, according to the respondents, the landa forming the joint estate were divid- 
ed between the brothers. Pedda Gangappa died in 1993. These petitions arise- 
out of suits flléd by the respondents in the Court of the District Munsif of 
Bellary to recover the properties which had been allotted to them at the parti- 
tion. Hach alleged that he had been given possession of his share but had beer 
dispossessed by the petitioner, an alienee from the widow of Pedda Gangappa. 
The reliefs sought were valued-at ten times the land revenue which was payable. 
The petitioner eontended that the respondents were bound in law to value the 
reliefs asked for in accordance with the markbt values of the properties claimed 
by them and consequently he asked the District Munsif to appoint a Commis- 
sioner to ascertain the market values. The respondents objected. They said 
that by-reason of the decision of this Court in Subramania Avyar v. Rama 
Ayat, they could only be compelled to pay court-fees on the basis of the land 
revenue paid by them. The District Munsif accepted this contention notwith- 
standing that there were several decisions of this Court to the contrary. The 
* petitioner now asks this Court to revise the District Munsif'g orders. The peti- 
tions have been placed before a Full Bench because of the conflict of autho- 
rity. a, aes oe 

Section 7 (v) (d) of the Court-Fees Act says that in suita for the possession 
of land, houses and gardens the court-fee shall be according to the value of 
the subject-matter and where the land forms part of an estate paying reve- 
nue to Government, but is not a definite share of the estate and is not separately 
assessed, the value shall be deemed to be the-market value of the land. By & 
notification issued by the Governor-General in Council on the 10th September, 
1889, it was provided that, when a part of an estate paying annual revenue 
to the Government under a settlement which is not permanent is recorded in 
the Collector’s register as separately assessed: with such revenue, the value of 
the subject-matter of a suit for the posmeesion of a fractional share of that part 
shall, for the purposes of the computation of the court-fea chargeable in the 
suit, be deemed not to exceed five times such. portion. of the revenue separately 
assessed on that part as may be rateably payable in respect of the share. Or 
the 10th September, 1921, the Provincial Government issued a notification’ em- 
bodying a similar provision, but in 1982 it directed that the eourt-fee should 
be assessed at ten times the revenue instead of five times. 
~ Until the decision ih Subramania Ayyar v. Rama Atyat, this Court had 
consistently held that, when a person is suing, for a decree for possession of 

2 1. (1987) 64 M.L.J. 67. 
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iinmovésble property, the-court-fee inust be dd on the market .value 
of the land notwithstanding that it had formed part of an estate paying Teve- 
gue to the Government. See Godavariy Syndoramma v. Godavarty Mang- 
amma, Kandaswami Goundon v. Subbat Goundon’, Viswanatha Awar v. Rama- 
swam Naw? and Raghava Reddtar v. Krishna Beddiar*. The Judgment in 
Bubramania Atyar v. Rama Aiyar? was delivered by Hameeam, J., sitting with 
Cornish, J. It-was there held that the notification of the 10th ‘September, 
1921, covered a case where the plaintiff was suing for the recovery of posses- 

sion of a specified immoveable . property which had formed part of an estate. 

The Court was of the opinion that the words ‘‘fractional share’’ in the notif- 
eütion covered.both a definite fraction and also an indefinite fraction. In 
other words the learned Judges considered that the deciding factor was 
whether the land had formed part of an estate paymg revenue to the Govern- 
ment. This decision not only conflicts with the previous decisions of this 
Court but also is in conflict with three decisions of the Allahabad High Court, 
Reference under the Couri-Fees Act, 1870, section 5°, Chandhan v. Bishan 
Singh! and Randhir Singh v. Randhir Singh’. The only reported ease in 
which it has been referred to with APPIO is Kuljas Ras v. Pala Singh? but 
the facts there were different. 

In our judgment the correct opinion was expressed in the cases decided by 
this Court. What the Court has to look at is the relief which the plaintiff 
seeks. If he is asking to be put in possession of immoveable property the 
boundaries of which are indicated, as here, the case falls under section T (v) 
(d) of the Court-Fees Act. In such circumstances he is not askmg for a 
‘‘share.’’ He is asking the Court to give him possession of what has already 
fallen to him. It is only when he is seeking possession of property as a frae- 
tional share of a portion of an estate that the notification applies. The desi- 
sion in Subramanta Awar v. Rama Awar” must be overruled. 

The result-is that the petitions are allowed and the cases will be remanded 
to the District Munsif to inquire into the question of the market values of the 
respective properties. If it turns out that the values are within his pecuniary 


jurisdiction he will require the plaints to be stamped accordingly and he, will" 


then proceed to try the suits. If the values exceed his pecuniary Jurisdiction, 
he will return the plaints for presentation to the proper Court. ~ 


The petitioner i8 entitled to his costs. 
V.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jumnom HORWILI. 
Minor Kandaswami Pillai and another ... Pehiiomers* 


v. 
TIN. C.-Kandaswami Pillai and others .. Respondents. 

Provincial Insolesnoy Am (V of 1080), section 28 (7T)—RHelation back of order of ad- 
judioation—BSoops and afaot—ÁAneulment of adjudication of Hindu Lela aad of sons 
born after petition for adfudoation and bafors aneuimeni—Order ME nan EAS properties to 
oontinus to vest in the Offoial Eoosiver—Nf oot. 

On 18th April, 1988, a petition was filed to adjudisate X (a Hindu debtor) an insolvont and 
he was adjudged insolvent on Ist November, 1084. On 8th March, 1940, tho adjudication was 
annulled, because the insolvent had not applied for e discharge within the time allowed; but 
at tho shme time the Court passed an order directing that the property should continue to 
— OL ee ee 


1. (1810) 84 M.L.J. 558. | 6. (104) I.L.B. 18 AN. 498. 
3. (1998) 46 M.L.J. 845. 7. (1911) T.L.R. 88 AN. 680. 
8. B.A. No. 886 of 1917. 8. 1.L.RH. (1987) AIL 188. 
€. B.A. No. 711 of 1015. 9. A.I.B. 1045 Lah, 15. 

5. 
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vest in tho Official Receiver; Y and Z the sons of X born in Apri 1984, and May, 1989, 
respectively, filed a petition in 1944 for permission to suo in forma pawperis to have the 
salo of their shares in the properties sold by the Official Receiver in 1089 and 1942 met aside. 

Held: The effect of section 28 (7) of the Provincial Insolvency Act is that the adjudica. 
tlon must be deemed to have taken p on 18th April 1988, and that from that date the 
Pu e ML E and the property passed out of the bands of the 

Beh pak aa a pang Z were born and they were in no better position 


As simultaneoualy ee Rc E E a E 
tinuing the vesting of tho property in the Official Receiver, the pr continued to vest 
throughout in the Official Reeeiver and there was no reverter to the vent to confer any 
rights on Y or Z at any time. 

Accordingly the petition for permission to suo ia forma pauperis must be dismissed on 
ihe ground that the draft plaint disclosed no eause of action. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge, 
Tinnevelly, dated 22nd February, in O.P. No. 87 of 1944. 


8. V. Venugopalachari for Petitioners. 


A. Bwaminaltha Ayar, T. E. Srinivasan, A. K. Annaswami Aat. K. Ven- 
kateswara Atyar and R. Sundaralingam for Respondents. 


The Court delivered the following 


JupawENT.—On 18th April, 1933, I.P. No. 27 of 1933 was filed to adjudi- 
eate the father of the petitioners herein an insolvent; and he was adjudged an 
insolvent on the 1st Novembér, 1934. On the 8th March, 1940, the adjudi- 
cation was annulled, because the insolvent had not applied for discharge within 
the time allowed; but at the same time the Court passed an order directing 
that the property should continue to vest in the Official Receiver. The first 
petitioner was born in April, 1984, and the second petitioner i May, 1939. 
They flled O.P. No. 87 of 1944 for permission to sue in forma pauperis to 
have the sale of their shares in the properties gold by the Official Receiver in 
1989 and 1942 set aside. The learned Subordinate Judge dismissed the peti- 
tion'on the ground that the allegations contained in the draft plaint showed 
no cause of action. 


It is argued here that as far as the first petitioner was concerned, he was 
born before his father was adjudicated an insolvent and so was entitled to 
share in the family properties as soon as he was born. It is further argued 
that in any event on the 8th March, 1940, when the adjudication was annul- 
led, the petitioners acquired & right to the properties, which were family pro- 
perties, and were therefore entitled to maintain a suit to have the alienation 
set aside. 


With regard to the first point there is no doubt that the learned Subordi- 
nate Judge was right. Section 28 (7) of the Provincial Insolvency Act states, 


‘cAn order of adjudication shall relate back to, and take effect from, the date of the 
presentation of the petition on which it is made.’ 


It is argued that this has application only to certain aspects of the insol- 
vency, though what aspects has not been stated. I find no reason for qualify- 
ing the application of section 28 (7), in the manner suggested; and the effect 
of this sub-section is that the adjudication must be deemed to have taken place 
on 18th April, 1938, and that from that date the property therefore vested in 
the Official Receiver. That means that the property passed out of the hands 
of the insolvent before either of the petitioners was born; and they are in no 
better position with regard to that property than they would have been with 
regarde«o alienations made before they were born. 
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The argument of the learned Advocate for the petitioners with regard to 
the effect of the annulment of the adjudication on 8th Mareh, 1940, is that it 
revested the properties in the insolvent, although the Official Receiver continued ~ 
to administer the property from that date for the purpose of satisfying the 
debts ofthe creditors; and it is argued on the authority of Suryoncrayanamurt 


‘Iş is not, in our opinion, correct to say that an insolvent eopareoner's share ceases to 
be joint family property while it is vested in the Official Amignee merely because the 
other eopereoners lose their right of survivorship or because it is not divested from the 
Official Assignee on tho insolvgnt/s death.’ 

From this it is argued that when the petitioners were born, they acquired an 
interest in the family property which they were entitled to enforce after the 
adjudication was annulled. I am unable to accept this reasoning; because m 
the ease above cited and other cases relied on by the learned Advocate for 
the petitioners, the learned Judges were coficerned with the effect of a reverter 
-to the insolvent upon his adjudication being annulled. In this case there was 
no reverter to the insolvent. Simultaneously with the order of annulment of 
the adjudication, there was an order gonfinuing the vesting of the property in 
the Official Receiver. The effect of the vesting was to make him the legal 
owner of the property, although he could not do what he liked with it, but had to 
-dispose of it in accordance with the directions of the Insolvency Court. If he 
was the legal owner of the property, then the insolvent at no tima had any legal 
interest in the property after 18th April, 1933, and the two petitioners could 
-at no time have acquired any right to the property. At all the relevant dates 
ihe property was the property of the Official Receiver. 

In this view the learned Subordinate Judge rightly dismissed the applica- 
tion of the petitioners. 

The petition is dismissed with costs. T 

K.8.. Potition dismissed. 


IN THE HIGH COURT OF JUDICATURH AT MADRAS. 
^  PmumEENT:—MR. Joran HonwiLL. i 
A. K. Ramakrishna Ayyar .. Petitionesr* 
“ v. 
P. Bargavi Amma and others - .. Respondents. 
. Morigage—Usufrectuary morigage—Leass back—UConstruotion —Lease with provision for 
surrender of possession at the emd of one yeor—Provision for payment of Tent ^epery season 


onwards every season before the 80th Makarem and your fecetpt obtained therefor; and 
if the arrears of rent are allowed thay shall be paid with interest at 12 per cent. per annum."? 
There was a provision that “we shall surrender possession at cur own expense after the 


for Hs. 1,165, cur other properties and ourselves are liable and we agrees to your taking 
surrender of the properties’’. 

On a question as to the nature of the lease and extent of the charge created, 

Held: The rental agreement i for a period of one year and not for an indefinite period. 
Frassa Henon v. Abdul Raman, (1986) 61 M.L.J. 878, distinguished. But that does not 
have the affect of restricting the charge to the rent due during the year of lease. By vir- . 
tue of the clause in the deed, ‘‘For the balance of rent and interest...... our other pro 
oe 


1. (1945) 1 M.L.J. 898. 


*O.R.P. No. 985 of 1945. 94th October, 1946. 
a8 l 
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and ourselves are Hable....’’, the charge would extend to the whole of the rent due, 
3 the event of the tenants remaining in possession beyond the year of- lease. 

Pila v. Boopalarayar, (1084) 07 M.L.J. 455: I.L.R. 58 Mad. 75; 
Kuiti Umma v. Madhava Monon, (1901) 1l M.L.J. 186; Rama Vadhyor v. Krishna Nair, 
(1925) 98 1.0. 20 and Mamambath Pettyeth v. Cheria Uthalamma, (1912) 16 I.0. 660, dis 


Petition under section 25 of Act LX of 1887 praying that the High Court 
will be pleased to revise the decree of the Court of the District Munsif of 
Ottapalam, dated 31st March, 1945, in 8.0.8. No. 142 of 1943. 

' QC. E. Viswanatha Atyar for Petitioner. 

C. S. Swaminathan for Respondents. 
“+ The Court delivered the following 

JupaxENT.— The rental agreement was executed by the respondents in 
favour of tho petitioner for a period of one year from the 30th Makaram 1111. 
The particulars of the pattom were set out, and the rent payable calculated 
to be Rs. 28. The deed then contains this important sentence: 

«(This sum of Hs. 28 shell be paid for the year 1111 onwards every season before the 
30th Makarem and your recelpt obtained therefor; and if the arrears of rent are allowed 
they shall be paid with interest at 12 per coni. por annum." í 

This sentence is relied upon by the petitioner as indicating that the lease 
was not merely for one year as stated earlier in the document but for an un- 
limited period. This sentence is however followed by one roughly to this 

Tt: 

t* Wa shall surrender possession at our own expense after the 80th Makaram 1112.’’ 

Then comes a sentence which imposes a charge and is in these words: 

‘(For the balance of rent and interest, the equity of redemption over and above the 
mortgage for Rs. 1,165, our other properties and ourselves are Heble and we agree to your 
taking surrender of the properties.” 

The question is whether this sentence creates a charge for the arrears of 

rent only for the year which is stated in the early part of the document to be 
the period of the lease or also for the subsequent years during which the res- 
pondents remained in possession. The lower Court purporting to follow Gnana- 
deyikam Pillai v. Boopalarayar' held that there was no charge beyond the period 
of the lease and that the suit was therefore barred by limitation altogether, as 
the suit claim did not relate to any period within three years of the filing of 
the suit. 
.  Gnanadesikam Pillai v. Boopalarayar! was largely a decision on the parti- 
cular facts‘ of that case as they appeared from a study of the two relevant 
documents. Reference is however made therein to Kutti Umma v. Madhava 
Yenon?. The learned advocate for the respondents relies also on the two other 
cases in which it was held that when a document creates a_charge, the charge 
is only for the rent due during the period of the lease. They are Kama Vadh- 
yar v. Krishna Nair’ and Mamambath Petiweth v. Cheria Uthalammat*, following 
Kutti Umma v. Madhava Menon!. The ratio decidendi was that after the ex- 
piry of the term of the lease, the tenant was only holding over and was not 
in possession and owing rent under the lease. The rent was then due under 
an oral contract implied by the conduct of the tenant in tendering rent and of 
the landlord in accepting it. The rent was therefore not due under a regis- 
tered document and no charge could therefore be created. 

I agree with the learned Advocate for the respondents that Hx. P-8, the 
rental agreement, is for a period of one year and not for an indefinite period. 
On the face of it, the document states that it is for a period of one year and 
near the end of the document we find the sentence already set out, vie., ‘We 


1. (1084) 67 M.L.J. 455: I.L.R. 68 8. (1925) 98 I.O. 20. 

(3B. es 4. 1913) 18 1.0. 560. 
2. &€1901) 11 M.L.J. 188. i : 
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shall surrender possession: at our own expense after the 80th Makaram 1112” 
This case therefore differs from that in Hrassa Menon v. Abdul Hahimaw, in 
which the learned Judges found upon a reading of the document as a hls 
that despite the initial recital that the lease was for one year, it was really 
for an indefinite period. The sentence, ‘‘This sum of Rs. 28 shall be paid 
from the -year 1111 onwards every season before the 80th Makaram POS ace 
seems merely to make provision for the possibility that after the year had ex- 
pired the tenant would continue on the same terms and does not have the effect 
of extending the period of the lease beyond one year. 1 do not however think 
that this interpretation would have the effect of restricting the charge to the 
rent due during the year of lease. The documents referred to in the cases 
relied. on by the respondents do not contain a sentence of this kind, ‘‘For the 
balance of rent and interest........ our other properties and ourselves are 
Hable.......... " This sentence refers to the total amount of rent referred 
to in ““This sum of Ra. 28 shall be paid from the year 1111 onwards every 
seaBon''; and so on a plain reading of the Pala awa tard d persius 
to the "whole of the rent due, in the event of the tenants in posses- 
sion beyond the year of lease. That means that the petitioner’s claim is not 
barred by limitation. 

The petition is allowed and the suit in the lower Court decreed as prayed 
for. The petitioner is entitled to his costs in both the Courts. 

K.S. ———— Petition allowed. 

IN THE HIGH COURT OF JUDICATURH AT MADRAS. 
Present :-—Mr. JUBTIOE Yanya At. 

M. Abdul d Sahib .. Pehhoner* 


Dewanjee Abdul Khader Sahib + «+ Hegpondemi. 
Madras Bwüdiags (Lease and Remi Conirol) Aot (XV of 1946), section 12—Appel- 
late awthority appointed by Government notifoatton—If persone designata or ka ng Li 
cation for transfer i. appeal Vafore that authorliiy—Motaiainabttig—Oicll Procedure Code 
(V of 1908), section 24 
On the questions whether under seetlon 12 of tho Madras Buildings (Lease and Bent 
ee DM 
Spit bar deep Eo ao ami et A ege vise si velie 
designata Court an 


such appellate authority would not be maintainable. 


H. A. Asis Kilyoboy, (1928) Y.L.B. 4 Rang. 804 (F.B.) and Kiron Chandra v. XKaldas 
"atierjse, A.I.B. 1948 Oal. 847 referred to 


Petition praying that in the e An stated in the affidavit filed 
therewith, the High Court will be pleased to direet the transfer of O.M.A. 


No. 18 of 1946 from the file of the District to that of oth 
= Court, Bellary, of any other 


Kasturt Sivaprasada Rao for Petitioner. 
B. V. Ramonarasu for Respondent. 


The Court made the following 


1. (1926) 51 M.L.J. 8 a 
* C. M.P. No. 18 of 1947. | 95h , AA, 1947. 
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to this Court, and that consequently no application for the transfer of appeal 
before such authority can be maintained in this Court. The Madras Buildings 
.(Lease and Rent Control) Act (XV of 1946) regulates the letting of residential 
and non-residential -buildings, and control of leases of such buildings. Under 
that Act a Controller is appointed who has been invested with cartam powers. 
A right of appeal has been given against some orders passed by him under 
section 12 of the Act. That section empowers the Provincial Government by 
general or special order notified in the official Gazette to confer on such officers 
and authorities as they may deem fit, the powers of appellate authorities for 
the purpose of the Act in such areas or in such classes of cases as may be 
specified in the order. The remaining subsections of section 12 embody a 
special procedure that is prescribed with regard to such appeals. Under clause 
(b), sub-section (1), an appeal may be filed by any person aggrieved by an 
order passed by the Controller within 15 days. Under subsection (2) that 
appellate authority may order stay of further proceedings in the matter pending ` 
decision on the appeal. Under sub-section (3) the appellate authority is given 
powers to send. for the records of the case from the Controller, and after 
giving the parties an opportunity of being heard and, if necessary, after making 
such further enquiry as he thinks fit either personaly or through the Control- 
ler, to-decide the appeal. In exercise of the power vested under this section 
the Provincial Government issued an order on the 11th November, 1946, which 
is notified in Fort St. George Gazette, dated the 19th November, 1946, confer- 
ring on the District Judge of Bellary, méer alia the powers of an appellate 
authority for the purpose of the Act in respect of cases arising in the District 
of Bellary. Likewise powers bave been conferred on all the District Judges 
and some of the Subordinate Judges in the Presidency in respect of cases aris- 
ing in their respective jurisdictions. The question is whether having 

to the provisions of section 12 of the Act and the language of the Notifica- 
tion mentioned above, the District Judge in functioning as an appellate autho- 
rity is a persona designata.or a Court subordinate to this Court. There have 
been various decisions bearing upon this point. The test to be applied in such. 
cases is whether the appointment of the authority was in his personal capa- 
city or as a Court. From the language of section 12 it seems clear that the 
District Judgea and the Subordinate Judges mentionéd in the Notification were 
appointed as persona designata and not as Courts. The procedure which is 
required for the purposes of the appeal has been embodied in section 12, which 
would have been wholly unnecessary if the appellate authority was to fune- 
tion as a Court, in which case the provisions of the Code of Civil Procedure 
would be automatically applicable. I may refer to two decisions throwing con- 
siderable light upon this matter. H. A. Asis v. Kslyoboy' and Kiron Chandra 
v. Kalidas Chatterjee?.. The preliminary objection raised by the respondent is 
upheld and the petition is dismissed. ; 

K Petition dismissed. 


Kon ———— 
IN THE HIGH COURT OF JUDICATURH AT MADRAS. 


Present :—Mer. Justice WADSWORTH AND Mr. JUBTIOE GOVINDARAJAOHARI. 
Ayisha Bi Bi .. Petitioner" 


v. A 

Muhammad Sadakathulla Marcair and others | "T s. 
Madras Civil Courts Act (III of 1878), sections 12 ond 18—85w Aled in Distriot Mwnaif's 

Court—V aluation in platnt—Forwn of appeal—Subject-matier of swit shown to be of higher 

salug—Appedl direot to High Court—Susiainadtity. 

| The effect of Sa. 18 and 18 of the Madras Civil Courts Act is that when a suit is en- 

tert&!ned by the District Munsif’s Court, on the basis of its own valuation, that valuation 


. 4. (1028) I:L.B. 4 Bang. 804 (F.B.).  .8. A.I.B. 1948 Cal. 347. l 
*O.B.P. No. 886 of 1946 _ 28th November, 1946. 
da A.O. No. 209 of 1946 and 
O.M.Pe No. 1585 of 1046. 


o- 
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will determine the forum of thé appeal and nothing in seet!on 18 of that Act will justify 


tried 
the Subordinate Judge and the appeal should have been laid to the High Oourt. In such 
eases the valuation of the sult determines the forum of appeal unless and until 
has been amended. l 

Konnayya Chetti v. FVaakatanarasayya, (1910) 88 M.L.J. $31: I.L.B. 40 Mad. 1 
. (Y.B.), relied on. | 


Petition under section 116 of Act V of 1908, praying that the Court 
will be pleased to revise the order of the Court of the Subordinate Judge, Cud- 
dalore, dated 1ith January, 1946, in A.B. No. 48 of 1945, preferred against 
the decree of the Court of the Distriet Munsif, Cuddalore, in 0.8. No. 391 
of 1942, etc. 


T. E. Romabhadrachariar for Petitioner. 
K. 8. Ramamurihé and K. Srimvasan for Respondents. 
The Judgment of.the Court was delivered by 


Wadsworth, J.—All these three matters arise out of an order in appeal from 
the decision in O.S. No. 891 of 1942 on the file of the District Munsif’s Court, 
Cuddalore, which was a suit for partition and posseesion of the share of tho 
widow in the estate of one Khadirsa Maracair: The total value of the estate 
was approximately Rs. 41,000, in which the plaintiff’s share was just under 
Ea. 9,000. The plaintiff valued the suit for purposes of jurisdiction at 
Rs. 2,979-10-2, treating it as a suit for partition. The suit was decreed in 
part and an appeal was preferred to the District Court of South Areot, but 
was transferred to the Court of the Subordinate Judge, Cuddalore. The res- 
pondents took a preliminary objection that the suit filed as a suit for partition 
was, In substance, a suit for administration of the estate of the deceased Kha- 
-dirsa Maracair and should have been valued on the total value of the estate. 
Accepting this contention and relying on the decision of King, J., m Khadir 
Husam Rowther v. Jamia Bibi, the learned Subordinate Judge held that the 
only Court which could hear the appeal is the High Court. The memoran- 
dum of appeal was therefore returned for presentation to the proper Court. 

inst this order, C.M.A. No. 209 of 1946 and, in tho alternative, G.R.P. 
No. 336 of 1946 have been preferred. The connected O.M.P. No. 1585 of 
1946 has been filed by way of abundant caution, praying that in case the High 
Court holds that the appeal lies to. thia Court, the delay may be excused and 
the memorandum of appeal may be received. 

lt is now conceded that no appeal lies against an order returning the 
memorendum of appeal and that the correctness of the lower appellate Court’s 
order can only be canvassed in the civil revision petition. Section 12 of the 
Madras Civil Courts Act provides that the jurisdiction of a District Munsif 
extends to “all like suits not otherwise exampted from his cognizance, of which 
the amount or value of the subject-matter doés not exceed Rs. 3,000.” Seo- 
tion 18 of that Act provides that appeals from the decrees and orders of the 
Subordinate Judges and District Munsifs shall, when such appeals are allowed 
by law, lie to the District Court, except when the amount or value of the 
subject-matter.of the suit exceeds Rs. 5,000, in which case the appeal shall 
lie to the High Court. For the petitioner it is contended that the provisions 
of section 13 has to be read along with the provisions of section 12 of the Act 
and that section 18 does not contemplate an appeal to the High Court from a 
decree of the District Munsif's Court even though on a proper valuation of 
the suit tried by the District Munsif’s Court, the subject-matter thereof would 
exceed Re. 3,000. On the other hand, the respondent. contends that the combi- 
nation of the provisions regarding appeals from decrees of Subordinate Judges 
and appeals from decrees of District Munsifs into a single clause providing that 
such appeals shall lie to the District Court except when the value of the subject- 


1. (1948) 9 M.L:J. 687. E de 
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matter exceeds Rs. 5,000, in which case the appeals should lie to the High t: 
clearly contemplates the contingency of a decree by- the District Munsif’ in & 
guit, the gubjéct-matter of which exceeds the proper jurisdiction of that, Court 
and in such a case if the subject-matter is more than Ha. 5,000 under the plain 
provisions of section 18, the appeal must lie to the High Court. 7" 

In this connection, the provisions of section 11 of the Suits Valuation Act 
are important. Sub-section 1 of that section provides that s 

‘Can objection that by reason of the over-valuation or under-valuation of suij or ‘appeal, 
a Court of first instance or lower appellate Court which bad no jurisdiction with respect 
to the suit or appeal, exercised jurisdiction with respect thereto, shall not be entertained by 
an appellate Court, unless— 2 y MEO 

(a) the objection was taken in the Court of first Instance at or before the hearing at 
which issues wore first framed and recorded, or in the lower appellate Court in the memo. 
randum of appeal to that Court, or RN SE 

(b) the appellate Court is satisfied, for reasons io bo recorded by it in writing, thet 
tho suit or appeal was over-valued or under-valued, and that the over-valuation or . under- 
valuation thereof.has prejudicially affoeted the disposal of the suit or appeal on its merits.’ 
Sub-section 2 provides that, a. 7 d 
. "if the objection was taken in the manner mehtioned in clause (a) of sub-section 1 
but the appellate Oourt 1s not satisfied as to both the matters mentioned in clause (b) of 
that sub-section and has before it the materials necessary for the determination of the other 
grounds of appeal to itself, it shall dispose of the appeal as if there had-been no defect 
Sf jurisdiction in tho Court of first instance or lower sppellate Ooit”? - d é 

Now, turning to the facts of the present case, it does not appear that there 
was any objéetion to the valuation of the guit in the trial Cqurt. Objection 
was raised for the first time in the lower appellate Court, and if is contended 
for the petitioner that under such circumstances it was the duty:of the appel- 
late Court to proceed with the hearing of the appeal as if the trial Court had 
jurisdiction to entertain the suit, with the consequence that the appéal would lie 
to the Court which would have had jurisdiction on the basis of the valuation 
in the plaint.- The petitioner relies strongly on the decision in Kannayya 
Chetti v. Venkatanarasayya!. That was a cage in which the District Munsif 
in a suit for.accounta, the plaint of which valued the relief at less than Ha. 
3,000, passed a decree for more than Rs. 5,000, and it was held that under 
section 18 of the Madras. Civil Courts Act the appeal from the District Munsif’s 
decree lay to the District Court and not to the High Court. In the order of 
reference the léarned Judges point out that in every ease where the Court is 
geized of jurisdiction it cannot and does not lose it by any change in the value 
of the subject-matter of the suit after the institution of the suit or by the pre- 
eigo ascertainment of its value in cases which do not admit of such ascertain- 
ment at the time of institution, except when the plaint is allowed to be amend- 
ed. In dealing with the question of the forum of appeal, they say, 

‘(We think that tho same simple rule oiia | pa rangga tho amount or 
value of the subject-matter es fixed in the plaint ah determing the Court to which the 
appeal Hes. It is to be observed that the words ‘amount or value of the subject-matter of 
SPOT it? occur both In sections 12 and 18 of the Civil Courts Act and tho words should be 

in the absence of any indication elther from 


«uit is the same in the original Court and in the Court of Appeal. They there- 


1, e(1918) 32 M.L.J. 221: I.L.B. 40 8. (1908) I.L.B. 86 Mad. 91. 
Mad. 1 (W.B). Beer C» Se 
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lia only to the District Court.and that the amount or value of thesubject- 
matter of the suit, whether in the Court of Appeal or in the trial Court, is the 
amount as fixed in the plaint. This view was accepted by the Full Bench and 
it is contended that on the authority of this case the fact that in the trial Court 
the suit was valued on a wrong basis BO as to give jurisdiction to the District 
Munsif in a matter which should have been taken only by higher Court, will not 
alter the jurisdiction in ‘appeal which will proceed on the footing of the valua- 
tion in the plaint. In Ketu Achan v. Cheriya Parvathi NeiMar!, the question 
was whether by reason of the under-valuation of the suit which wag instituted 
in the District Munsiff’s Court, though it should bave been valued at more than 
Rs. 5,000 and instituted in the Court of the Subordinate Judge, the fact that the 
party was thereby deprived of the right of first appeal on tacts to the High Court 
which was dealing with the matter in second appeal, can be deemed to affect 
prejudicially the disposal of the suit or appeal on the merits so as to fall within the 
terms of section 11, sub-section 2 of the Suits Valuation Act and to require the 
retrial of the suit by the proper Court. The.decision of the Full Bench was that 
re) 


‘Thero is ample authority of this Oourt that the lower appellate Court in such a case 
not only has jurisdiction to hear the appeal from a District Munsiff who has exceeded als 
jurisdiction but that it must do so unless ij is satisfied, as required by section 11 df the 
Suite Valuation Act, first, that tho pomt was taken, and secondly, that the decision on the 
merits was prejudieially affected. ’’ 


Coutts-Trotter, J., as he then was, states : 


«I take it that the object of section 11 of the Suits Valuation Act is to provide a 
machinery for euring the original lack of juriwdietion m such circumstances. lr tt 
not do that, it does nothing else; yet, it is argued before us If you once 
in ona Court which decides on the merits, the section, has no power to eure the original 
of jurisdietion whieh remaing uncured to the end; that is Xo tha 
something with ong hand and immediately takes it awa 
scams to Me to follow from that, beyond & possibility of question, that in sub-section 1 (b) 
when wo get to talking about ‘appellate Court’, that means not the Court in which the ap- 
peal should have been started in the first instance, but the Oourt to which it did, in faci 
go and ought to have gone if the lack of jurisdiction were to be condoned. ’’ 

tha 


The other learned Judge agreed with this view. It seems to us quite clear. 
the learned Judges in this decision took the same view as that which is found in the 
order of reference in Kannayya Cheti. v. Venkatancrasayya*, namely, that, regarding 
sections 12 and 19 Maec c ce ies Md ined: 
by the District Munsiff's Court, on the basis of its own valuation, that valuation 


to in the judgment in that case. We do not think it is necessary to consider these 
decisions in il, for the decision in the later Full Bench case binds us. It has, 
however, been pointed out that in Raghaveckariar v. Raghapachariar?, Muthuswami 
Aiyar, J., who was a party to the decision in Vasudea v. Madhava? has taken a 





1. (r923) 45 MLL.J. 135: LL.R. 46 Mad. . 3- 1892) I.L.R. 16 Mad, 325. 
63: (F.B.). | 4. bee ag M.L.]. 148 :, LL.R. 39 Mad: 
a. (1916) ga M.L.J. RAI 1 I.L.R. 40 Mad. 447. PIA ere w 
I(F.B. ^. S 5. (1893) 20 MLL-]. 8e - - 57 
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different view. As to the decision of King, J., in Khadir Hussain Rowther v. Jamala 
Bibit, on which the learned Subordinate. udge has relied, the attention of the 
learned Judge does not appear to "have been drawn to the Full Bench cases cited 
aboye. In Bhujam Sriramulu Chetti, In reh, Happell, J., bas followed the rule that 
the valuation of the suit in the plaint determines the forum of appeal unless and 
until the plaint has been amended. It seems to us that this is a salutary rule which 
has the great advantage of removing the uncertainty which would otherwise prevail 
as to the proper procedure, to the great detriment of the litigant public. We do 
not think it icon to go into the decisions which the respondent has quoted 
under section 110 of the Code of Civil Procedure regarding the value of the subject- 
matter of the suit for purposes of appeal to the Privy Council. In this view we 
allow the civil revision petition with costs and remand the case to the Court of the 
Subordinate Judge, Cuddalore, for disposal on the merits. 

C. M. A. No. 209 of 1946 and C. M. P. No. 1585 of 1946 are dismissed and 
there is no order as to the costs. The memorandum of ap in S. R. No. 2565 
of 1946 will be transmitted to the Court of the Subordinate Judge, Cuddalore. _ 

B.V.V. ———— Petition allowed. 


IN THE HIGH COURT -OF JUDICATURE AT MADRAS. 
E PRESENT :—Mm. JUSTIOE YAHYA ALI. 
Thirumalayandi Thevar .. Petitioner" 
I . ; 

Court-Fess Aot (VII of 1870), seotion 7 (iv-A) (Mad.)—Setitng aside sale deed—Prayer . 
for declaration that deed was nominal and sham and for delivery of possession —Deolaration 
whether a surplusage—V oid and voidable docwnents—Applicabtiity of section T ($v-A) and of 
Specific Beef Aot (I of 1877), section 89. 

A: suit to set aside a sale of certain immoveable properties effected by a registered sale 
deed executed by the plaintiff in favour of the defendant praying for a declaration that the 
sale deod was a sham and nominal transaction and therefore never intended to be acted 
upon, end not valid in law, end for delivery of of the properties from defendant 
as consequential relief Js governed by section 7 (4v-4) of the Oourt-Foes Act as the prayer 
for declaration is not a mere surplusage. | 

' Oase-law discussed . 


Section 39 of the Specific Belief Aet covers both void and voldable documents and sec- 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Tenkasi, 
dated 1st November, 1945 and made in O. S. No. 60 of 1945. 


A. Swaminatha Atyar for Petitioner. 


G. R. Fagadisa Aiyar and the Government Pleader (K. Kuttikrishna Menon) for 
Respondent. 

The Court delivered the following 

JupomENnT.—This revision petition raises the question of court-fee ble 
on the plaint brought by the petitioner herein in O. 5. No. 69 of 1945 in the District 
Munsift’s Court, ‘Tenkasi. e learned District Munsiff held that the relief prayed 
for by the plaintiff fell in substance under séction 7 (iv-A) of the Court-Fees Act 
and that consequently court-fee should be paid on the actual market-value of the 
properties affected by the sale deed dated 16th December, 1 , in respect of which 
a declaration was asked for in the plaint. The petitioner 8 contention is that in 
view of the position taken by him that the said sale deed wasa sham and nominal 


1. (1949) a M.L.J. 587. 2. (1945) 1 MLL.J. 16a. 
O.R.P. No. 1502 of 1945. 27th Marh, 1946. 
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transaction and hence inoperative, the provisions of section 7 (iv-À) of the Court- 
Fees Act were not attracted. The question is which view is correct. l 

One Thirumalayandi Thevar was the owner of the plaint mentioned properties. 
He had two daughters Sundarathammal and Achi Ammal. The former had 
two sons, the plaintiff and his younger brother Vellaiyappa Thevar. The latter 
had one daughter Ramayce alias Ramathal. After the death of Thirumalayandi 
Thevar (senior), the property passed to the daughters and for the purpose of con- 
venient enjoyment they seem to have divided it into two shares and enjoyed each 
her share separately. On the 13th May, 1940, Ramathal the daughter of Achi 
Ammal who was in possession of her mother's share executed a deed of settlement 
in favour of three persons. Vellaiyappa Thevar filed O. S. No. 6 of 1941, Sub- 
Court, Tinnevelly, to set aside the aforesaid deed of settlement executed by Ramatbal 
as being invalid and inoperative. "While that suit was under contemplation, a 
document of transfer was taken from the plaintiff of his half share in the properties 
which were in the possession of Achi Ammal's daughter. This transfer was found 
to be inoperative being a transfer of mere spes successionis and eventually a decree 
was passed in O. S. No. 6 of 1941 in favour of both the plaintiff therein Vellaiyappa 
Thevar and his elder brother the plaintiff in the present case. In this state of 
affairs, another transfer was executed by the plaintiff on 16th December, 1942, 
for Rs. 1,000 in favour of the defendant in the present action conveying to the 
latter the plaintiff's interest in the said property,i.e., the share that was being enjoyed 
by Ramathal. It is to avcid that:sale and to obtain a declaration that the'same 
was sham and nominal and never intended to be acted upon and not valid in law 
that the present suit was instituted by the plaintiff. In paragraph 8 of the plaint 
it is urged that he executed the sale deed and had it registered, that he received 
no consideration whatever for the sale deed and that it was only a sham and nominal 
transaction. He explains that because the first sale dated 16th May, 1940, was 
executed for Rs. 1,000 the latter transfer of 16th December, 1942, was also executed 
for the same amount. Although the document recites that cash consideration 
was paid, the recital is not true and was made only for the sake of formality. [t is 
further averred that the plaintiff did not receive from the defendant Rs. 600 for 
the expenses of O. S. No. 6 of 1941 or any amount for family expenses or for T 
jewels. He remained ex parte in the prior suit. In paragraph . 9, again, it is sai 
that the sale deed.was not executed with the idea that it should be operative and 
take effect and that the defendant has not acquired any interest in the suit property 
through the said document. The following passage in that paragraph is significant : 

“At the time of sale deed the properties were not in the possession of the plaintiff. 
Up to this date he has not got possession. The defendant had also no possession till the 
filing of the platnt. !? 
In paragraph 11 the plaintiff states that the defendant was making 

*'terrible attempts for the past one month to establish his interest"! 


in the suit properties and then adds: 


“If the sale deed executed by the plainthf were allowed to remain with the defendant 
the plaintiff apprehends much injury’’. 
Paragraph 11-A which seems to" have been subsequently added says as follows : 

“(As the defendant had obtained delivery of possession of the properties through the 
Bub-Oourt, Tinnevelly the plaintiff has to get delivery of the said properties as a conse- 
quential relief. Though, in fact, the defendant had not obtained delivery of possession of 
the properties, yet as the records show that possession (symbolical possession) had been 
delivered to the defendant, the plaintiff in order to avold unnecessary litigation in future 
has ineluded that prayer." : 


Paragraph 12 says that the cause of action arose on 16th December, 1942, the date 

of the execution of the sale deed and November, 1944, when the defendant claimed 

interest in the suit property. The prayer is couched in these words in paragraph 15 : 
‘‘ Therefore it is prayed that the Court may be pleased ; 


a) to declare the sale deed as the undermentioned properties exeduied on 
16th December, 1942, by the plaintiff in your of the defendant is & Donum oro, that it was a 


214 THE MADRAS LAW JOURNAL REPORTS. [1947 


sham and nominal transection, that it was never intended to be acted upon and that it is 
not vad in law, ——- 

(b) to direct delivery of possession of the properties from the defendant to the plaintiff 
as & consequential reHef, 

(e) to decree that the costs of the sult may be paid by the defendant, and 

(d) for such other relofs??. 

The main contention of Mr. A. Swaminatha Ayyar for the petitioner is that 
the prayer for declaration with reference to the sale deed datéd, 16th December, 
1942, is superfluous and unnecessary and hence it is not essential for the plaintiff 
to get the sale deed cancelled or set aside for obtaining the relief regarding pos- 
session of the properties. The learned Government Pleader urged that in the 
plaint as framed, the main relief that is required is the declaration touching the 
sale in question and possession is asked for merely by way of caution and as an 
incidental or consequential relief. Numerous decisions have been cited on both 
sides. In view however of the existence in this case of two features in combination 
which appear to me to decisively negative the petitioner's contention, it may not 
be necessary to deal exhaustively with the long series of cases cited at the Bar. 
Those features are (1) that the plaintiff himself was a party to the sale deed which 
he now impugns as being sham,nominal and inoperative and (2)that he has expressly 
and specifically asked in the plaint for a declaration that the said deed of sale is 
for the reasons mentioned by him not valid in law. In none of the cases brought 
to mv notice I find that both these features were together present. On that ground 
alone it will be sufficient to hold that this case is distinguishable from the various 
decisions relied upon by: the petitioner. 

Section 7 (iv-À) of the Madras Court-Fees Act is as follows : 


“(In a suit for cancellation of a decree for money or other property having a money 
value, or other document securing money or other property having such value, according to 
the valuo of tho subject-matter of the sult and such value shall be deemed to be— 

If the whole decree or other document is sought to be cancelled, the amount or value 
of the property for which the decree was passed or the other document executed. 

If a part of the decree or other document is sought to be cancelled, such part of the 
amount or value of the property”. 


Article gt of the Limitation Act provides a period of three years for suits for 
the cancellation or setting aside of an instrument not otherwise provided for, com- 
mencing from the date when the facts entitling the plaintiff to have the instrument 
cancelled or set aside become known to him. 


Section gaof the Specific Relief Act also deals with the cancellation of documents 


and runs thus: 


‘‘Any person against whom a written instrument is void or voldable, who was regson- 

able apprehension that such instrument, 1f left outstanding may cause him serlous jury, may 
suo to have it adjudged void or voidable; and the Court may, i its diseretion, so adjudge 
it and order it to be delivered wp and cancelled”. 
It is evidently having the language of this provision in view that the plaintiff stated 
in paragraph 11 of his plaint, as already mentioned, that if the sale deed executed 
by the plaintiff war allowed to remain with the defendant, the plaintiff apprehended 
much injury. It may be further noticed that section 39 of the Specific Relief Act 
covers both void and voidable documents and'as contended by the learned Govern- 
ment Pleader section 7 (iv-A) of the Court-Fees Act is not by its language confined 
to-cancellation of voidable documents only. Even a plaint asking for cancellation 
of a document which is void ab initio for the reason that it is benami-or sham or 
nominal would fall within the ambit of section 7 (iv-À). It is for this reason that 
the learned advocate for the petitioner argued that even if he has asked expressly 
for the setting aside or cancellation of a document of this nature, such relief being 
really unnecessary and superfluous according to the various decisions on which 
he relied, the particular relief should be altogether ignored for court-fee purposes 
and the plaint should be stamped according to the valuation of the main relief 
sougHt by bim apart from the relief concerning the nature of the document. 
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In Bijoy Gopal Mukerji v. Krishna Mahisht Debit which was a suit by Hindu 
reversioners im ing certain alienations made by the widow, the plaintiffs 
had specifically asked for a declaration that the ijarain dispute had beccme in- 
operative after á certain point of time and asked for possession on that basis. The 
ee that arose before the Privy Council was whether upon such averments 

e period of limitation that applied was the one provided under Article 91 of 
Schedule I of the Limitation Act or the usual 12 years period provided by Article 141. 
Tt was held that it was unnecessary to ask for a T that the ijara was in- 
operative. This was in the view that a Hindu widow is not a tenant for life but 
the owner of her husband’s property subject to certain restrictions as to alienation 
and subject to its devolving upon her husband's heirs upon ber death. She is 
competent to alienate it subject to certain conditions although it is voidable at the 
election of the reversionary heir. A reversionary heir may either affirm it or treat 
it as a nullity without the intervention of any Court and if he has manifested his 
election by the overt act of commencing an action to recover possession of the 
property, there is no call upon the Court to cancel or set aside the alienation as a 
condition precedent to the right of action of the reversionary heir awarded to him 
under the personal law and it is open to him to ignore the alienation and sue straight- 
away for the recovery of the property. Their Lordships however stated this : 


*'It is true that the appellants prayed by their plaint a declaration that tho ijara was 
moperative as ggainst them, as leading up to their prayer for delivery to them of pos 
session. But it was not necessary for them to do so, and they might have merely claimed 
possession, leaving it to the defendants to plead and (if they could) prove the cireumstan- 
ces, which they relied on, for showing thet the ijara or any derivative dealings with the 
property were not în fact voidable, but were binding on the reversionary helrs.’’ 


Eventually their Lordships held that the Article that was applicable was 141 
and not gr. 


In Pethaberumal Chetty v. Muniyandi Servai*, again the question arose before the 
Judicial Committee whether Article g1 was the appropriate provision to apply or 
Article 141. The instrument in that case was alleged to have been brought into 
existence to defeat and defraud & creditor, and being benami was said to be in- 
operative in effect. The suit was to recover possession and there was no prayer 
for a declaration that the document was inoperative. The only objection raised 
was that as a preliminary to the relief for possession, the plaintiff bad to set aside 
or cancel the document and that the suit would be barred under Article 91. It was 
held that it was unnecessary for the plaintiff to have it set aside as a preliminary 
to the obtaining of the relief that he claimed, since the deed had been held by the . 
Courts in India as being inoperative and ineffective which. finding their Lordships 
accepted as binding upon them. With reference to both these decisions, the 
point of distinction that is noticeable is that in both, the plaintiff was not a party 
to the impugned document and in Pethaperumal Chetty v. Muniyandi Servar’, there 
was no declaration asked for that the document was inoperative. The document 
was merely ignored and possession was claimed. It must however be mentioned 
that although in Peihaperumal Chetty v. Mumyandi Servai*, the plaintiff was not a 
party to the document that was questioned, he claimed that his brother was a party 
to the same. 


In Sangawa v. Huchan gotda?*, which was a suit to recover possession of lands, 
a sale by the plaintiff's husband was impugned as a paper transaction not intended 
to be operative having been vitiated by misrepresentation and fraud. It was 
found that the sale that was attacked was an inoperative transaction and it did not 

ire to be set aside before granting to the plaintiff the relief of possession. It was 
also held that Article r44 applied to the case. In this case also it has to be noticed 
that the plaintiff was not a party to the document sought to be set aside and there 
was no declaration asked for concerning the inoperative nature of the sale deed. 


T. (1907) 17 M.L.J. 154 : L.R. 34 I.A. 87: LLR. 35 Cal. 551 (P.C.). 
LL.R. 84 Cal. 329. (P.O). 9. (1923) I.L.R. 48 Bom. 1:66. 
2. (1908) 18 M.L.]. 277 : L.R. 85 I.A. 98 : : 
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In Krishnaswami Aiyangar v. K Ammal!, decided by Curgenven, J., the 
relief claimed was a declaration of the plaintiff's title to certain property and an 
injunction to restrain the defendants from interfering with his possession. A settle- 
ment deed that had been executed by the plaintiff's maternal grandfather in 
favour of the grand-daughters was impugned as a mere fictitious or sham transaction 
contrived as a defence against a maintenance claim and no aaa Sak was intended 
to pass thereunder. The learned Judge held that the plaintiff was not in those 
circumstances obliged to have the settlement set aside before becoming entitled 
to the other reliefs and that the appropriate provision of the Court-Fees Act to be 
applied was section 7 (iv) (c). Reference was made in this judgment inter alia to 
Unni v. Kunchi Amma’, relating to recovery of pro alienated by the karnavan 
of a Malabar tarwad and to the Privy Council decision in Pethaperumal Chatty v. 
Muniyandi Servai? already referred to sad the latter was held to conclude the question. 
The decisions in Sangawa v. Huchan gowda* and Swaminatha Appar v. Rukmini Ammal’ 
were also adverted to. The decision largely turned upon the question whether 

there was a real or actual transfer however voidable. If there was no real transfer 
but it was only a fictitious arrangement, it was not necessary to set it aside. If 
however the transfer was merely voidable, the learned Judge would have thought 
it necessary to get it set aside before giving any further relief. With regard to this 
case also it must be observed that the plaintiff was not a party to the transfer and 
there was no declaration asked for to set aside the deed that was questioned. All 
that was prayed for was a declaration of title to the pr in suit. 

In Kattiya Pillai v. Ramaswamia Pillai* there was a will executed by the plaintiff's 
father in favour of the plaintiff's brothers, defendants 1 and 2. The plaintiff sued 
expressly for a declaration that the will was a forgery and for its cancellation and 
also for the cancellation of the registration of the will by the Sub-Registrar. He 
alleged that he and another brother the third defendant were in actual possession 
ofthe property. Venkatasubba Rao, J., referred to section 39 of the Specific Relief 
Act and pointed out that that provision did not contemplate that the plaintiff 
should himself ask for the cancellation and delivering up of the instrument and 
that it would be sufficient if the plaintiff asked that it should be adjudged void or 
voidable. He said that it was the function of the Court to order that it should be 
delivered up. and cancelled and, if it was registered, to send a copy of its decree 
to the Registrar who should note on the copy of the instrument contained in his 
books the fact of its cancellation, In this view the learned Judge held that the 
prayer relating to cancellation was unnecessary and superfluous and that it was 
not obligatory on the plaintiff to have the will set aside, that therefore Article g1 
did not apply but the ordinary 12 years period governed the case. With regard 
to the court-fees payable, it was found that Article 17-A (1) of the Court-Fees Act 
was applicable and not section 7 (iv) (c). Thus it would be seen that the suit 
was treated virtually as a suit for a declaration alone where no consequential relief 
was prayed and not a suit for a declaratory decree where consequential relief was 
required. The second point of distinction is that in this case also the document 

that was in dispute was not executed by the plaintiff. 


The next case that I would refer to is the decision of Wadsworth, J., in Vellayya 
v. Ramaswam". That was a suit by a creditor under section 53 of the Transfer 
of Property Act for a declaration that an alienation made by the debtor was void 
against the creditors and the question was whether it was a suit for cancellation 
of a document under section 7 (iv-A) of the Court-Fees Act or a suit where no 
consequential relief was prayed falling under Article 17-A. It was held that the 
case fell under Article 17-À. The learned Judge was at pains to point out that in 
cases under section 53 of the Transfer of Property Act, the relief asked for is a decla- 
ration that the sale is not binding upon the creditors to the extent of their debts 
po uu ou UU AA MU T 


1, AI.R. 1929 Mad. 478. 3 1919 35 I.O. 766. 

2. eon I L R. 14 Mad. 26. . (1929) 56 M.L.J. 304. 

t 1908) 18 MLT. 277 : L.R. 35 L.A. 98: 7. (1939) 2 ML.L.J. 400: ILR. (1940) 
I.L.R. 95 551 (P.O). Mad. 73. 


4- (1923) LL.R. 48 Bom. 166, 
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and not a prayer for the cancellation of the instrument of alienation, because not 
being a party thereto, the plaintiff cannot ask for its being cancelled. This pa 
was effectively brought out in a clear distinction that the learned Judge 
between the two sets of cases. The first set is one where the plaintiff seeks to establish 
a title in himself and cannot establish that title without remo an insuperable 
obstruction such as a decree to which he has been a party or a deed to which he has 
been a party and the second set of cases is where the plaintiff is seeking to establish 
a title and finds himself threatened by a decree or a transaction between third 
aa and he is not in a. position to get that decree or that deed cancelled in toto. 

t was pointed out that in the former class of cases he must get a declaration that 
the decree is void in toto and whatever actual relief may be that he asked for, his 
suit is in substance a suit for the cancellation of the decree or deed even though 
it is framed as a suit for a declaration. In the latter category of cases, the proper 
remedy would be in order to clear the way to establish his title to get a declaration 
that the decree or deed is invalid so far as he himself is concerned and he must 
therefore sue for such a declaration and not for the cancellation of the decree or 
deed. This distinction, it was pointed out, was made clear in Unni v. Kunchi Amma! 
and in Chathu Kutty Nair v. C. Kutiy Nawi, In that case and Vellayya v. 
Ramasiami? also neither was the plaintiff a party to the impugned document nor 
was a declaration or cancellation of the said document asked for. 


Next is the Full Bench decision of this Court in Ramaswami Aiyangar v. Ranga- 
chanar*. That was a suit for partition by an undivided member of a joint Hindu 
family inter alta questioning he alienation made by the father; there was no 
prayer for declaration or cancellation of the instruments, the prayer asked for being 
an account of the moveable and immoveable joint family roperties and partition 
by metes and bounds of the plaintiff’s one-fifth share. "The suain in question there 
was whether Article 17-B of the Court-Fees Act applied or section 7 aye, or 7 Gv): (Or 
With regard to certain decrees passed against the plaintiff in suits in which he 
been eo nomine impleaded as a , however, it was held that the fee Sa a 
under section 7 (iv-À) would have to be aid, that such decrees were binding 
on bim until set aside, and that therefore he cannot seck to obtain a decision on 
the footing that his interest in the joint family property is not affected by them. 
It was further observed that the plaintiff must be held to have im impliedly asked for 
a cancellation of the decrees passed t him and must acco ly stamp his 
plaint ad valorem on the amount of the decrees and not merely on bis fraction, 
as his liability is for the full amount, though necessarily limited to the extent of his 
share in the joint family assets. There were certain other deeds to which he a pears 
to have been made a party by his father and with regard to them the Full Bench 
held by & majority : 

“that the plaintiff could not be required to pay seperate court-foe as regards any of 
them even though he had hnpleaded the several creditore or glieneos and even if the plaint 
had contained prayers for declarations or cancellations in respect of the said tra&nsactions."" 


The last mentioned dictum was based on the observations of the Privy Council 
in Bijoy Gopal Mukerji v. Krishna Mahishi Debi®, which I have already adverted to 
in brief in the earlier portion of this judgment. After setting out the relevant 
passage, the learned Chief Justice said : 

“Tn such cases even if the plaint contains & prayer for a ae or canes sy 


there is good reason for holding it to be one for a purely incidental, but 
Hef. As I have indicated there Is no such prayer in the plaint and in the Ught eae 


principles explained there is no justification for implying them and then demanding a feo 
for it. 29 

From the last quotation it is clear that no prayer was contained in the plaint for 
a declaration or cancellation with regard to the alienations to which the plaintiff 


2. (1929) 19 L.W. 249 


I (resi I.LR. aoe a6. ZI (1940) 1 MLL.J. 32 : I.L.R. (1940) Mad. 
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was eo nomins a party, and that the decision on this point rested on the consideration 
that under the substantive law by which the plaintiff was governed, he was not 
bound to sue for a declaration or cancellation in respect of any of those transactions. 
Reliance was placed by the Full Bench on Unni v. Kunchi Ámma!, where the following 
words, which were taken from an unreported decision of this Court occur : 
If a person not having authority to execute & deed or having such authority under 
circumstances which did not exist, executes a dead, it is not necessary for persons 
who are not bound by it, to sue to set it aside, for it cannot be used against them. They 
may treat 16 as non-existent and sue for their right as if it did not emet.”’ 
Adinarayana v. Raitainmal!, decided by Horwill, J., was a case where the transaction 
was impugned as sham, nominal and inoperative and of no legal effect, It was 
alleged to have been executed nominally for the purpose of screening the donor’s 
property from his creditors. The donor was subsequently di of this 

roperty and he sued for a declaration that in spite of the gift deed executed by 
Eur ee of his first wife, he was still the owner and was entitled to a decree 
for possession. The question was whether it was a suit for a declaration and 
consequential relief or in substance a suit for the cancellation of the gift deed. The 
learned Judge held that section 7 (iv-A) did not apply and that it was a suit 
where a declaration was asked for with a consequential relief. Here, though the 
plaintiff was a to the questioned document, he did not specifically ask it to be 
declared that tbe document was sham or nominal and of no effect against him. 
He asked for a declaration of his title to the property and for possession. The 
learned Judge examined a number of cases that were cited before him, most of 
which have dr s adverted to in this ju ent. Referring to a decision 
in Singarappa v. Talari Sanjivappa? which was relied upon by the Government 
Pleader, the learned Judge remarked : 

‘í There, the deed with which the learned Judges were concerned, was alleged to be a 
sham sale deed in favour of the defendants; and the question was one of limitation. The 
learned Judges held that the suit had to be brought within three years from the date when 
the plaintiff apprehended that the defendants had set up title under the instrument; but 
that wes a caso ın which the plaintiff specifically asked to have the deed cancelled; and the 
learned Judges did not consider whether it was necessary for the plaintiff to pray for the 
cancellation of the document. Moreover, the matter did not arise, because the sult was 
held to be within time. If a plaimnff miss for a declaration, he would have to pay oowri- 
fees wider section 7 (WA) of the Court-Fees Act, whether it was necessary to have the 
deed canceled or noh”? 


The last sentence italicized by me very clearly indicates that even apart from the 
question whether the particular relief is necessary or not, it is open to a party even 
lon cuu relic and if he has chosen to ask for a particular declaration 
touching the validity and binding nature of a document, he will have to pay court- 
fees under section 7 (iv-A). This is as stated in Unni v. Kuncht Amma! on the 

rinciple of removing a cloud on the plaintiff’s title and preventing further litigation. 
Horwill, ., referred to the decision of Wadsworth, J., in Vellayya v. Ramaswami*, 
and the distinction that he drew between the two of cases that have been 
already set out by me, With reference to the two categories of cases, the learned 
Judge pointed out that although the statement of the law as stated by Wadsworth, J., 
was correct in all cases of decrees and with regard to voidable deeds, there is an 
exception to the general rule with regard to deeds which are intended to be inope- 
rative and with reference to such documents unless the plaintiff expressly sued for 
a declaration even though he was a party to it, it was open to him to ignore the 
same and seek substantive relief against the property itself. 


Lastly reference was made to a decision of mine in Ramanyam Pillai v. Rama- 
tvami Pillai® where I followed the decision of Horwill, J. In that case the plaintiff 
was not a party to the impugned document and no declaration was asked for 





I. ee LLR. r4 Mad. 26. 4 (1999) 2 MLJ. 400: LL.R. (1940) 
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-concerning the document. ‘That arose out of a suit by a mortgagee who contended 
that certain prior transactions between the defendant and third parties were nominal 
-and never intended to be given effect to and were not binding on the mortgagee- ' 


plaintiff. 
. As I have already stated, in none of the cases referred to above was it 
held that where as in the present case the plaintiff himself was a to & deed 


and where he specifically prayed in the plaint for a declaration t the deed in 
question was a benami one and that it was sham and nominal and was not valid 
in law, the plaint could be treated as merely for possession of the property, the 
relief asked touching the document being altogether ignored for court-fee purposes. 
The plaintiff’s case as set out in the plaint is that it is essential to get rid of the docu- 
ment as if the sate deed should be allowed to stand, much injury would result to him. 
-He also states that up to the date of the suit the properties were not in the plaintiff's 
p nor were they in the defendant's possession. He further states that he 

asked for possession more or less as a matter of formality since the defendant 
-has obtained symbolical possession of the property through the Court. He definitely 
states that he claims possession as a consequential relief although the defendant 
has not obtained actual possession of the properties; in fact the very cause of 
action is based upon the execution of the deed and the only substantial relief that 
18 asked for is that the obstruction caused by his sale deed dated 16th December, 1942, 
should be removed from his way. Far from treating the prayer for declaration 
as a mere unnecessary or superfluous prayer or as a surplusage, the plaint shows 
that that is in substance as well as in effect the main if not virtually the sole relief 
that he wants the Court to grant. l agree with the conclusion of the learned 
District Munsiff that section 7 (iv-A) governs the case and that court-fee should 
be paid on the actual market value of the property affected by the sale deed 
«dated 16th December, 1942. ; 

The civil revision petition is dismissed with costs (one set). 

V.P.S. —— Petition dismissed. 

[PRIVY OOUNOIL.] . 
(On appeal from the High Court of Judicature at Madras.) 
PRESENT :—Lorp WRIGHT, Lorp SIMONDS, Lonp UTHWATT AND Sir JOHN 


BEAUMONT. 
Pulukuri Kottayya and others .. Appellants* 


p. 
"The King-Emperor .. Respondent. 
Criminal Procedurs Cede (V ef 1898), sections 162 and 537—Higkt given to the accused by section 162 
T ee right—Cireumstances—Curebility under section 
7—Test—Evidence Act (1 of 1872), mie 27—Scope of —'' Fact discovered "—— Maaning— Nature of 


. ormation relating to the “ fact discovered i 


.effect. Minor inconsistencies in his several statements may not embarrass a tru witness, but 
May cause ap untruthful witness to prevaricate, and may lead to the ultimate breakdown of the 
whole of his evidence. Where the statements are never mado available to the accused, an 
inference, which is almost irresistible, arises of prejudice to the accused. | 

But where the statements were made a c though too late to be effective it was keld, in the 
‘peculiar circumstances of the case, that no prejudice was occasioned to the accused by the failure 


to produce in proper time the note-book of the sub-i in which the statements were recorded. 
The contention that a breach of the direct and i provisions of the Code of Crimmal 
Procedure cannot be cured under section 537, Criminal ure Code, is based on too narrow a 


view of the operation of that section. When a trial is conducted in a manner different from that 
prescribed by the Code (as in N.A. Subramensa Iper’s case?) the trial is bad, and no question of curing 
-an irregularity arises ; but if the trial is conducted substantially in the manner prescribed by the Code, 
keiten sese Accused pt pean c the irregularity can be cured under sec- 
tion 537 and nonc less so because the irregularity in ves, as must nearly always be the case, a. 

of onc or more of the very comprehensive provisions of the Code. distinction between 
an illegality and an irregularity in this connection is one of degree rather than of kind. "Where there 


— 
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Sukhan v. The Crowa, (1929) LLR. ro Lah. and Gani Chandra Kashid v. Emperor, i 
ey DOGL TM naa D UENIRE MPG , (1937) 2 M.L.J. 60: LL.R. (1937), Mad 
695 (F.B.), overruled. di 

Where evidence has been admitted which ought not to have been admitted, the duty ‘of the- 
appellate Curt bedere which objection is mid i to Ta whether after ‘discarding the evidentt 
improperly admitted, there was sufficient evidence to justify the conviction. ; 

Appeal by special leave against the judgment and order of the High Court óf 
Judicature at (Horwil and Bell, JJ.) dated 22nd October, 19451, 
dismissing an appeal against the judgment and order of the Court of Sessioh,, 
Guntur Division. PE 

Pritt, K.C., for Ap ts. l es 

' Megaw on behalf of the Crown. l UE 

Their Lordships Judgment was delivered by js d 

Sm Jonn BEAUMONT.— This is an appeal by special leave against the judgment 
and order of the High Court of Judicature at Madras, dated 22nd October, 19457, 
pium Pn appeal against the judgment and order of the Court of Session, 
Guntur Division, dated the 2nd August, 1945, whereby the appellants, who were 
accused Nos. 1 to 9, and nine others, were found guilty on Su of rioting and. 
murder. Appellants 1, 2,.3, 4, 7 and 8 were sentenced to death, and ap ts 
Nos. 3 to g were sentenced to transportation for life. There were other lesser 
concurrent sentences which need not be noticed. At the conclusion of the argu- 
ments their Lordships announced the advice which they would humbly ténder to: 
His Majesty, and they now give their reasons for that advice. 

The offence charged was of a type common in many parts of India in which 
there are factions in a village, and the members of one faction are assaulted by 
members of the other faction, and in the prosecution which results, the Crown 
witnesses belong to the hostile to the accused ; which involves that their 
evidence requires very scrutiny. In the present case the assessors were not 
prepared to accept the prosecution evidence, but the learned Sessions Judge, whilst 
taking careful note of the fact that the six eye-witnesses were all ile to the 
accused, nevertheless considered that the story which they told was substantially 
true, and accordingly he convicted the accused. As already noted, this decision 
was upheld by the High Court in appeal. a ay 
= The grounds upon which leave to appeal to His Majesty in Council was granted. 
were two :,, 

".r. The failure of the prosecution to py the defence at the proper time 
with copies of statements which had been made by important prosecution witnesses 
during the course of the preliminary police investigation involving, it.is alleged, æ 
breach of the express provisions of section 162 of the Code of Criminal Procedure. 

.2. The alleged wrongful admission and use in evidence of confessions 
alleged to have been made whilst in police custody by appellants Nos. 3 and 6} 
This point involves an important question as to the construction “of section a7 
of the Indian Evidence Act upon which the opinions of High Courts. in 
India-are'in"conflct-——7— ^00 0000 0000 c oct cm om m 
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Their Lordships will deal first with the alleged infringement of section 162 
of the Code of Criminal Procedure. The relevant portions of that section are 


as follows :— 


idu. Nowatciient made by any person to & polih ofica ur the coune of an iyi 


under this chapter ahall, if reduced into writing, be signed by the person making it; nor 

such statement or record thereof, whether in a police-diary or otherwise, or any part of 
statement or used for any purpose (save as hereinafter ided) at any inquiry or trial 
in respect of any under investigation at the time when statement was e: 


Provided that, when any witness is called for the prosecution in such inquiry or trial whose 
satanen Tas een edie o waling ay airaa, o Ca EE ee e RENE 
refer to such writing and direct that the accused be i with a copy thereof, in ordér that any 
pari Gi Ru E M e RI EE Ee 
vided by section 145 of the ian Evidence Act, 1872. When any part of such statement is so used, 
any part thereof may also be used in the re-examination of such witness, but for the purpose only 
of explaining any matter referred to in his crom-cramination." 


The facts material upon this ak of the case are these. The offence took 
lace at about 6-90 p.m. on the 29th December, 1944, and at 7 A.m., on the goth 
ber, the police Sub-Inspector held aninquest on the body ofoneof the 
murdered men. He examined five of the prosecution witnesses, including four 
of the alleged six eye-witnesses, and wrote down their statements in his note-book, 


After the conclusion of the inquest the Circle tor took over the investigation 
from the police Sub-Inspector andonthe same day, that is, the goth December, 
he examined all the alleged eye-witnesses and others, includi the witnesses. 


who had been examined by the police Sub-Inspector, and their statements were 
recorded in the case di P by the Circle Inspector. It isthe failure to 
produce the S ue d e police Sub-I tor which constitutes the alleged 
infringement of the proviso to section 162, and the facts as to this are stated in an 
affidavit of Gutla Venkata Appayya sworn on the 19th October, 1945, and 
are not challenged. ior to the commencement of the preliminary inquiry before 
the Magistrate an application was made on behalf of the accused for grant of copies 
of statements under section 162 of the Code of Criminal Procedure recorded. by 
the Sub-Inspector and the Circle odes of Police from the prosecution witnesses 
in the case during investigation. e accused were supplied with copies of state- 
ments made by witnesses before the Circle Inspector of Police and were informed 
that statements made to the Sub-Inspector of Police were not available. During 
the Sessions trial, when prosecution witness No. 2, who was the principal prosecution 
witness, was in the witness-box, counsel for the accused represented to the Court 
that he had not been ka at with copies of statements recorded by the Sub-Inspector 
at the first inquest, and requested the Court to make those statemepts available 
to enable him to cross-examine the important prosecution witnesses with reference 
to the earliest statements. The learned Sessions Judge directed the Public Prose- - 
cutor to comply with the request. The Public Prosecutor, afler consulting .the 


cere“ -a - - 
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It is clear from the facts narrated above that there was a breach of the proviso 
to section 162 of the Code of Criminal Procedure, and that the entries in the police 
' Sub-Inspector’s note-book were not made available to the accused, as they should 
have been, for the cross-examination of the witnesses for the Crown. The right 
given to an accused person by this section is a very valuable one and often provides 
important material for cross-examination of the prosecution witnesses. However 
slender the material for cross-examination may seem to be, it is difficult to gauge 
its possible effect. Minor inconsistencies in his several statements may not embarrass 
à truthful witness, but may cause an untruthful witness to prevaricate, and may 
lead to the ultimate break-down of the whole of his evidence ; and in the present 
case it has to be remembered that the accuseds’ contention was that the prosecution 
witnesses were false witnesses. Courts in India have always regarded any breach 
of the proviso to section 162 as matter of gravity. Baliram v. King-Emperor!, where 
the record of statements made by witnesses had been destroyed and Emperor v. 
Bansidhar and others*, where the Court had refused to supply to the acc copies 
of statements made by witnesses to the police, afford instances in which failure to 
comply with the provisions of section 162 have led to the convictions being quashed. 
Their Lordships would, however, observe that where, as in those two cases, the 
statements were never made available to the accused, an inference, which is almost 
irresistible, arises of prejudice to the accused. In the present case, the statements 
of the witnesses were made available though too late to be effective, and their contents 
are known. This by itself might not be decisive, but, as already noted, the Circle 
Inspector re-examined the witnesses whom the police Sub-Inspector had examined, 

did so on the same y The notes of the examination by the Circle Inspector 
were made available to the accused at the earliest opportunity and when the 
note-book of the police Sub-Inspector was produced towards the end ofthe prosecution 
case, counsel for the accused was in a position to ascertain whether there was any 
inconsistency between the statements made to the police Sub-Inspector and those 
made later in the day to the Circle Inspector. If any such inconsistency had 
been discovered, this would have been a strong point for the accused in their appeal, 
but no such point was taken ; indeed, the only complaint upon this subject in the 
High Court was that the police Sub-Inspector e to be presumed to have pre- 
pared a case diary which he was suppressing. e High Court rejected this con- 
tention, rightly as their Lordships think. Nor has any such point been taken before 
this Bo and the entries from the Circle Inspector's diary are not on record. 
In the result, their Lordships are satisfied that, in the peculiar circumstances of 
this case, no prejudice was occasioned to the accused by the failure to produce in 
proper time the note-book of the police eae ees | 

Even on this basis, Mr. Pritt for the has argued that a breach of a 
direct and important provision of the Code of Criminal Procedure cannot be cured, 
but must Teri to the quashing of the conviction. The Crown, on the other hand, 
contends that the failure to produce the note-book in question amounted merely 
to an irregularity in the proceedings which can be cured under the provisions of 
section 537 of the Code of Criminal Procedure if the Court is satisfied that such 
i ity has not in fact occasioned any failure of justice. There are, no doubt, 
authorities in India which lend some support to Mr. Pritt’s contention, and reference 
may be made to Tirkha and another v. Nanak and another?, in which the Court expressed 
the view that section 537 of the Code of Criminal Procedure applied only tò errors 
of procedure arising out of mere inadvertence, and not to cases of disregard of, or 
disobedience to, mandatory provisions of the Code, and to In re Madera Muthu 
Vannian*, in which the view was expressed that any failure to examine the accused 
under section 342 of the Code of Griminal Procedure was fatal to the validity of 
the trial and could not be cured under section 537. In their Lordships’ opinion 
this argument is based on too narrow a view of the operation of section 537. When 
a trial is conducted in a manner different from that prescribed. by the Code (as in 
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JV. A. Subramama Iper’s case+), the trial is bad, and no question of curing an irre- 
depre arises, but if the trial is conducted substantially in the manner prescribed 

y the Code, but some irregularity occurs in the course of such conduct, the irregu- 
larity can be cured under section 537, and none the less so because the i ty 
involves, as must rearly always be the case, a breach of one or more of the very 
comprehensive provisions of the Code. The distinction drawn,in many of the 
cases in India between an illegality and an irregularity is one of the degree rather 
than of kind. This view finds support in the decision of their Lordships’ Board 
in Abdul Rahman v. The King-Emperor!, where failure to comply with section 360 
of the Code of Criminal Procedure was held to be cured by sections 535 and 537. 
The present case falls under section 537, and their Lordships hold the trial valid 
notwithstanding the breach of section 162. : 

The second question, which involves the construction of section 27 of the Indian. 
Evidence Act, will now be considered. ‘That section and the two preceding sections, 
with which it must be read are in these terms : 

T " 295. No confession made to Police officer shall be proved as against a person accused of any 
oirence. i 

26. No confemion made by any person whilst he is in the custody of a Police officer, unless 
it be made in the immediate presence of a Magistrate, shall be proved as against such person." 
The explanation to the section is not relevant. 

" 97. Provided that when any fact is deposed to as discovered in consequence of information 
received from a person accused of any offence in the custody of a Police officer, so much of such infor- 
mation, whether it amounts to a confession or not, as relates distinctly to the fact thereby discovered, 
may be proved.” 

-Section 27, which is not artistically worded, provides an exception to the 
ranean imposed by the preceding section, and enables certain statements made 

y a person in police custody to be proved. The condition necessary to bring 
the section into operation is that the discovery of a fact in consequence of infor- 
mation received from a person accused of any offence in the custody of a Police 
officer must be deposed to, and thereupon so much of the information as relates 
distinctly to the fact thereby discovered may be proved. The section seems to be 
based on the view that if a fact is actually discovered in consequence of information. 
given, some guarantee is afforded thereby that the information was true, and 
accordingly can be safely allowed to Le given in evidence ; but clearly the extent 
of the information admissitle must d on the exact nature of the fact discovered 
to which such information is required to relate. Normally the section is brought 
into operation when a person in police custody produces from some place of conceal- 
ment some object, such as a dead body, a weapon, or ornaments, said to be con- 
nected with the crime of which the informant is accused. Mr. Megaw, for the 
Crown, has argued that in such.a case the “ fact discovered ” is the physical object 
produced, and that any information which relates distinctly to that object can be 
proved. Upon this view information given by a person that the body produced 
is that of a person murdered by him, that the weapon produced is the one used by 
him in the commission of a murder, or that the ornaments produced were stolen 
in a dacoity would all be admissible. Ifthis be the effect of section 27, little substance 
would remain in the ban imposed by the two preceding sections on confessions 
made to the police, or by persons in Trans custody. That ban was presumably 
inspired by the fear of the Legislature that a person under police influence might be 
induced to confess by the exercise of undue pressure. But if all that is required 
to lift the ban be the inclusion in the confession of information relating to an object 
subsequently produced, it seems reasonable to suppose that the pursuasive powers 
of the police will prove equal to the occasion, that in practice the ban will lose 
its effect. On normal principles of construction their Lordships think that tbe 
proviso to section 26, added by section 27, should not be held to nullify the substance 
of the section, In their Lordships’ view it is fallacious to treat the “‘ fact discovered ”’ 
within the section as equivalent to the object produced ; the fact discovered embraces 
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the e from which the object is produced and the knowledge of the accused as 
to this, and the information given must relate distinctly to this fact. Information 
as to past user, or the past history, of the object produced is not related to its dis- 
covery in the setting in which it is discovered. iniormadon supplied by a person 
in custody that “I will produce a knife concealed in the roof of my house” does 
not lead to the discovery of a knife ; knives were discovered many years ago. It 
leads to the discovery of the fact that a knife is concealed in the house of the infor- 
mant to his knowledge, and if the knife is proved to have been used in the commission 
of the offence, the fact discovered is very relevant. But if to the statement the words 
be added “ with which I stabbed A” these words are inadmissible since they do 
not relate to the discovery of the knife in the house of the informant. 


High Courts in India have generally taken the view as to the meaning of section 
27 which appeals to their Lordships, and reference may be made particularly to 
Sukhan v. The Crown! and Ganu Chandra Kashid v. Emperor, on which the appellants 
rely, and with which their Lordships are in agreement. A contrary view has, 
however, been taken by the Madras High Court, and the question was discussed 
at length in a Full Bench decision of that Court In re Athappa Goundan?, where the 
cases were referred to. The Court whilst admitting that the weight of Indian 
authority was against them, nevertheless took the view that any information which 
served to connect the object discovered with the offence charged was admissible 
under section 27. : In that case the Court had to deal with a confession of murder 
made by a person in police custody, and the Court admitted the confession because 
in the last sentence (readily separable from the rest) there was an offer to produce 
two bottles, a rope, and a cloth gag, which, according to the confession had been 
used in, or were connected with, the commission of the murder, and the objects 
were in fact produced. The Court was impressed with the consideration that as 
the objects produced were not in themselves of an incriminating nature their 
production would be irrelevant unless they were shown to be connected with the 
murder, and there was no evidence so to connect them a from the confession. 
Their Lordships are unable to accept this reasoning. e difficulty, however 
great, of proving that a fact discovered on information supplied by the accused 
is a relevant fact can afford no justification for reading into section 27 something 
which is not there, and admitting in evidence a confession barred by section 26. 

t in cases in which the possession, or concealment, of an object constitutes 
the gist of the offence charged, it can seldom happen that information relating to 
the discovery of a fact forms the foundation of the prosecution casc. It is only 
m mas in the chain of proof, and the other links E forged in manner allowed 
by law. 

- In their Lordships’ opinion Athappa Gowndan's case? was wrongly decided and 
it no doubt influenced the decision now under appeal. 

The statements to which exception is taken in this case are first a statement 
by accused No. 6 which he made to the police Sub-Inspector and which was reduced 
into writing, and is Ex. “P.” It is in these terms : | 

“ The mediatornama written at 9 A.M. on I9th biet 1945, in front of Maddineni Verrayya's 
choultry and in the presence of the undersigned i 
Ed Statement made by the acciaed Thila Sydey yh Pang about Rud Ap 14 CANA LUE 

in wait ir e crs at t sunset timo corner of Pulipad 
tank, We, ail Leer Bodhupati Chinna Sivayya and Subbayya to death. The remaining persons, 
Pullayya, Kotayya and Narayana ran away. Ramayya who was in our received 
‘blows on his bands. He bad a spear in his hands. gave it to me then. I hid it my stick 
in the rick of Venkatanarasu in the village. I will show if you come. We did all this at the instigation 
of Pulukuri Kotayya." 
: (Signed) POTLA Canta MaTAYYvA. 

( » ) KOTTA KamumATYA. 


oth anuary, 1945- (Signed) G. BAPATAH, l 
2 Em . Sub- Inspector of Police. . 

E m a a a ———————————— 
i "d I.L.R. ro:Lah. 283. g. (1997) 2 M.L.J. 60 : L.L.R. (1937) Mad. 
2. (1934 I.L.R. 56 Bom. 1:72. 695 (F.B.). e 


n VENKATA APPALA NAIDU, Ja ré." °' ^ di5 


1^ | The whole of that statement except the passage ““ I hid it (a spear) and my stick 
‘$Y the rick of Venkatanarasu in the village. I willshowifyou come is inadmissible. 
In the evidence of the witness Potla China Mattayya proving the document: the 
-statement that accused 6 said “I Mattayya and others went to the corner of the 
tank-land. We killed Sivayya and Subbayya" must be omitted. . , . 

A confession of accused 3 was deposed to by the police Sub-Inspector, who - 
a us didis prm 


`“ I stabbed Sivayya with a spear, I hid the spear in a yard in my village. I will show you the 


The first sentence must be omitted. This was followed by a Mediatornama. Ex, 
Q-1 which is unobjectionable except for a sentence in the middle. ; 
“ He said that it was with that spear that he had stabbed Boddapati Siveyya,” 

^which must be omitted. l , 

` °` The position therefore is that in this case evidence has been admitted which 
ought not to have been admitted, and the duty of the Court in such circumstances 
is stated in section 167 of the Indian Evidence Act, which provides: 

“The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of an derision any cam if it dhall appear to te Oort bane Wa Vi pan 
there was sufficient 


is raised that, independently of the evi o to and admitted, 1 
d guo ete Mice had been received, it ought not to have varied 


It was therefore the duty of the High Court in appeal to apply its mind to the question 
whether, after discarding the evidence improperly admitted, there was left sufficient 
to justify the convictions. The Judges of the High Court did not apply their minds 
ta, this question because they considered that evidence was pro ly admitted, and 
their Lordships propose therefore to remit the case to the Hig Court of Madras, 
“with directions to consider this question.” If the Court is satisfied that there is 
sufficient admissible evidence to justify the convictions, they will uphold them. 
If on the other hand they consider that the admissible evidence is not sufficient 
*o justify the convictions they will take such course, whether by discharging the 
accused or by ordering a new trial, as may be open to them. ; 

'Their Lordships have, therefore, humbly advised His Majesty that tbis appeal 
be allowed and that the case be remitted to the High Court of Madras, with 
.directions to consider whether the evidence on record apart from the confessional 
statements of accused No. 3 and accused No. 6 which their Lordships have held 

b be inadmissible, is sufficient to justify the convictions and to make such order in 
ie matter as may be right having regard to their decision upon the question remitted 
to them. 
V.S. Appeal allowed and case remitted. 


“ri 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f PRESENT :—MR. JUSTIGE YAHYA ALI. 
Rethu Venkata Appala Naidu and others e «= Accused.* 
i? : 
z Criminal Procedure Code (V of 1898), section 522 (1) and ( or irespast—Ofence aticnded 
D eas en empta heran by te f uror a Y ee Or eg eiiam of peri 


r 
- 


Hence, where an offence trespass was attended by criminal force, and the complainant was dis- 
possessed o£ tbe land show of force or use of force, it would be wrong to, deny restoration of 
Packed to tbe oni t : ° 
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` Case referred for the orders of the High Court under section 438, CriminaF 
Procedure Code, 1898, by the Sessions Judge, Vizagapatam, in his letter, dated: 
I2th November, 1946. 


Accused not represented. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


-~ The Court made the following 


. Orver.—This is a reference made by the Sessions Judge, Vizagapatam, under 
section 438 of the Code of Criminal Procedure to revise the order made by the 
Sub-Divisional Magistrate, Vizianagaram, under section 522 (1). It was a case 
of trespass against the three accused for which they were convicted. desee 
the conviction the complainant applied under sectiou 522 (3) ofthe Code of 
Procedure for the restoration of possession of the land to him. The Sub-Divisional. 
Magistrate took the view that section 522 (3) would apply only if there was show of 
force or use of force. The learned Sessions Judge has pointed out that that view 
is not correct and that what is required is that the offence should have been attended 
by criminal force or show of force or by criminal intimidation and it should appear 
to-the Gourt that by such force or show of force the complainant was di | 
of the land. In the present case there was evidence, as indicated by the learned 
Sessions Judge, that the offence was attended by criminal force and that the com- 
plainant was dispossessed of the land by show of force or use of force. The order 
of the Sub-Divisional Magistrate under sub-section (9) of section 522 of the Code 
of Criminal Procedure is set aside and the three accused are directed to restore 
possession of the land to complainant’s legal representatives as it is reported that 
the complainant has since died. 


KC, ————— Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk. Justice KUPPUSWAMI AYYAR. 


V. Venkatasami Chetty ^. Appellant* : 
D. : 
D. Panchakshara Reddy and others ~ Respondents. 
Contract Act (IX 872), section semeni remitting portion of the amount dus under promissory 
gosto makes Seles poets od dee TU eae ee dl diim 
Remission in pracsenti or agreement to reit— Test —Ramission in part—Validity—Consideration—If essential. 
An agreement between the parties to two promissory notes provided: “ The balance due is 
Re. 5909 2-11, out of which the amount excused out of grace is Ra. 809-2-11, the balance of Ra. 1,500- 
be paid by goth Juna, 1649 and the two bonds executed-and deis cred on r5th May, 1941, shail 
be taken back after getting the endorsement of payment made thereon.” In suits on the promissory 
the language clearly indicates that to the extent to which there remission out of 
it vesica in preesent! and under dia of he Cc act Ace there could be renin 
in part aswell. The to follow up the i payment of the balance does not mvalidate- 
the remimion and make the whole amount remission was valid even though it was 
not supported by consideration by reason of section 63 of the Contract Act. 
Remanocmi v. Rudrebba, A.I.R. Mad. med and Jitemdra Chandr Checodhwri Ye- 
S. N. Banerji, LLR. (1943) 1 CaL i eec E Spes - T diss : 
Appeals against the decrees of the District Court, Chittoor, in A. S. Nos. 129 
and 145 of [90 reed against the decrees of the Court of the Subordinate’ 
Judge of Chittoor O. S. Nos. 45 and 46 of 1942, respectively. 
S. A. Seshadri and G. Ramalinga Reddi for Appellant. 
K. Subba Rao and Messrs. Short Bewes @& Co. for Respondents. 
The Court delivered the following È 


JupcauENT.—The only point for decision in these vis is whether the remis- 
sion of the entire amount due except Rs. 1,500 granted by the agreement evidenced. 


* 3. As. Nos. 710 and 711 of 1945. E " g8th August, 1945. 
e 





I] VENKATASAMI GQHETTY D. PANGHAKSHARA REDDY. 227 


by Ex. D-g is invalid and cannot be claimed under section 63 of the Contract 
Act unless the balance of the amount payable had also been paid and the contract 
itself had been wi out. ‘These two appeals arise out of two suits on two pro- 
missory notes. e plaintiff in both is the same. The defendants are different. 
The promissory notes were executed for money due under prior dealings. Interest 
was payable under the promissory notes. The defendants’ case is that on the 
16th June, 1942, accounts were taken and it was agreed then that a certain amount 
should be paid and that the balance payable was only Rs. 1,500 and that it should be 

id on 30th June, 1942. The question was whether the amount cited as having 
been remitted in Ex. D-3 was not validly remitted and whether the plaintiff was 
entitled to eschew that remission and claim the entire amount. e question 
was considered with reference to section 63 of the Contract Act. The first Court 
Geld Babunce the:caureiebe was abr discharced Dus thes romise to remit 
and a promise to remit cannot be valid and the entire amount was therefore decreed.. 
On appeal the District Judge of Chittoor held that there was a valid remission 
and du under section 63 there could be a remission of the entire debt, that in this. 
case there had been a valid remission to that extent and that the plaintiff is not 
entitled to claim the amount already remitted. 


It is urged before me that this is only a case of a promise to remit and not a 
case of actual remission and that therefore on the principle of the decision in Rama- 
swam v. Rudrappa!, the remission is not valid. J have sent for the records in the suit 
in which that ruling was given and it is clear from therecords that what was pleaded: 
there was not an actual remission, but an ent to remit. The decision in 


^ The balance due is Rs. 5,309-2-11 out of which the amount excused out of grace is Ra. ,8og-a-11, 
the balance of Rs. 1,500 (Rupees one thousand and five hundred) shall be paid S en 
bonds ie aud debveredon I5th May, 1941, shall be taken after getting the 
endorsement of payment made thereon.” 
The language clearly indicates that to the extent to which there was a remission 
out of grace it was a remission in presen. lhe ward used was in the past tense 
“the amount excused is so and so " and under section 63 of the Contract Act there 
could be a remission in part as well. If as contended for the appellant a remission 
like this must be followed by ent of the balance and the extinguishing of the 
debt to that extent, there could i remission at all in prasenti at the time when 
“the remission is made and I do not think it could be said that the language of 
section 63 warrants this construction. I therefore find that the learned District 
Judge was justified in finding that there was a remission im prasenti at the time of 
D-3 and therefore it was valid even though it was not supported by consideration 
by reason of section 63 of the Contract Act. 


The appeals accordingly fail and are dismissed with costs. 
(No leave). 
K.S. Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WApsworTH. 


Thummalapalli Viswanadham .. Appellant* 


D. 
Sokalachand Chunnilal and others . Respondents. 
‘ — Madras Agriculturisis? Relief. Act (IV of 1998), sections 23 and 25-A— tealtem wader section 29 to 
get aside sale on the ground that applicant mas an agriculturist entitled to the of the Act —Di. 


Sor 

default on vakil reporting '' no instructions ””—{f can be as an erder to set aside the sale and 

against under section 25-A—Cinil Procedures Code (V of 1908), section 141 Order 9, rules 8 and g. 

By virtue of section 141 of the Civil Procedure Code the procedure under Order 9 is attracted 
to the trial of petitions under the main provisions of Madras Act IV of 1938. 

An order dismissing an application under section ag of Madras Act IV of 1938 to set aside a 


sale on the that the i was an agriculturist entitled to the benefits of the Act, on the 
vakil “no instructions," cannot be regarded as one on the merits refusing to set aside the 
sale against under section 25-A of the Act. The order is not a decision either to grant 
or to refuse the prayer in the petition but is an order of a procedural nature under Order 9, rule 8 
of the Code of Civil Procedure giving rise to the remedy of an for restoration and a special 
right of appeal conferred under Order 4g, rule 1 of the Code in case such an application is dismissed. 

Appeal against the order of the Court of the Subordinate Judge, Narasapur, 


and made in A. S. No. 80 of 1944 preferred against the order of the Court of the . 
District Munsiff, Bhimavaram in E. A. No. 594 of 1938 in E. P. No. 202 of 1935 
in O. S. No. 34 of 1932, Subordinate Judge's Court, Bezwada. 


P. V. Vallabhacharyulu for Appellant. 
- G. Chandrasekhara Sastri, D. Narasaraju, P. Satyanarayana Rao and V. Viyyanna 


for Respondents. 
The Court delivered the following 


UDGMENT.—On 23rd November, 1997, a sale was heldin execution of a decree. 
On 6th May, 1938, an application was preferred by the judgment-debtor under 
section 23 of Madras Act IV of 1938 to set aside the sale on the ground that he was 
an agriculturist entitled to the benefits of that Act. The application was pending 
till 10th June, 1944, when the District Munsiff passed the following order : 

“ (1) Petitioner absent and his vakil reports no instructions. 

(2) Petition dismissed with costs.” i 
No attempt was made to get the application restored to file. The lower appellate 
Court assumes that the procedure under Order 9, rule 9 of the Code of Civil Pro- 
cedure would not be available; but I am of the opinion that that assumption is 
wrong having to the decision in Satyanarayana v. Peddi Naidu’. Instead of 
taking the p ure of applying for restoration of the application, the applicant 
filed an appeal purporting to be under section 25-A incorporated into Madras 
Act IV of 1938 by the Amending Act XV of 1943. That section provides : 

“Ana skall lie Gonny o thE PLANGE ONUA Dé A a o a ree 
such order ed to the execution, discharge or of a decree within the meaning of section 47 
of the Code of Civil Procedure ...... (C) Anorder under section 29 setting aside or refusing 
to set aside any sale or foreclosure of immoveable property.” i 
The Subordinate Judge held that no ap lay and the present second appeal 

estions the correctness of that order. sii cbse therefore, is whether 

is order dismissing the petition owing to the absence.of the petitioner and his 
vakil reporting “ No instructions ” can be regarded as an order under section 23 
of Madras Act IV of 1938 refusing to set aside the sale. i 

It is argued for the appellant that seeing that this order is passed on a petition 
under section 23 under the Act, the order must be regarded as an order abisa 
to set aside the sale and that, necessarily; the erg provision will be a 
to it. It seems to me that when once it is established that b reason of section IAI 


of the Code of Civil Procedure the provisions of Order 17 Order 9 of the e 
VU e e e €— M —— RI —Á— —————————M EÓRUM 
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of Civil Procedure are attracted to the trial of petitions under section 23 of the 
Madras Act IV of 1938, the logical way of regarding this order dismissing the 
application for default, is to regard it as an order, not under section 23 of Madras 
Act IV of 1938, but under Order 9, rule 8 of the Code of Civil Procedure. Seeing 
that such an order would give rise to a right to apply for the restoration of the appli- 
cation and its hearing on the merits, it must necessarily be held that there is no 
order on the merits y. If the dismissal for default was to be regarded as an 
order refusing to set aside the sale, then the restoration of the application to file 
would be of no avail to the applicant, for he would be confronted with the decision 
on the merits adverse to him, with reference to which his only remedy would be an 
appeal without any evidence upon which to base his appeal. The scheme of the 
Code of Civil Procedure is to regard orders passed under Order 9, rule 8 of the 
Code as orders sui generis giving rise to the remedy of an application for restoration 
and a special right of appeal conferred under Order 43, rule 1 of the Code in case 
such an application is damis i It is not the intention of the Code—and that is 
made clear by the definition of “ decree "—that the plaintiff whose suit has been 
dismissed for default should have two remedies, one, the remedy of an application 
to restore the suit to file and the other, an a against the dismissal as if it were 
a decree. When we hold that by virtue of section 141 of the Code of Civil Pro- 
cedure, the procedure under Order 9 is attracted to the trial of petitions under the 
main provisions of Madras Act IV of 1938, we are in fact holding that the dismissal 
for default of a petition such as that now under consideration is not a decision either 
to grant or to refuse the prayer in the petition but is an order of a procedural nature 
which attracts a special procedural remedy and does not give rise to the right of 
appeal attaching to the determination of the question on the merits. Looked at 
in that way, the order now under consideration cannot properly be regarded as 
an order refusing to set aside the sale ; for, had the petitioner applied for restoration 
of his application and shown good reason for his absence, this order would have 
p no obstacle to the subsequent decision of his application on the merits. 

t is not, therefore, an order refusing to set aside the sale even though in certain 
circumstances such as those which have now arisen it may bar a future application 
for the same relief. 


In this view I dismiss the second appeal with costs—two sets to be divided amongst 
the respondents. (Leave is refused). 
K.S. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CHANDRASEKHARA AIYAR. 
P. Veda Bhat .. Appellani* 


D. 
Mahalaxmi Amma and others .. Respondents. 


Lamdlerd ond tenant—Lsasa—Mulgeni lease—Forfeiture clause tohether works when entire properties ars 
transferred im parts by separate deeds. 

Where the lessee transferred her mulgent rights first in some of the suit properties by one deed 
and then in the remaind er of her properties by another deed, with the result that the mxigexi 
wight was alienated , on the question whether there was a forfeiture of the smigen lease, 

Held, though covenants for forfeiture should be strictly construed against the landlord and alie- 
nations of a part of the holding do not work # farie there is no reason why, when by 
alicnations the entire right in the tenancy has been to third party strangers the 
clause should not take effect. To hold that where tenancy is alienated in part by separate deeds, 
there is no forfeiture, notwithstanding the ultimate result that the tenancy has 
with, is to enable the tenant to set at naught the forfeiture and re-entry clause by tricks and devices 

Terrell v. Chatterton, (1922) 2 Ch. 647, relied upon. 

Ap against the decree and judgment of the Court of the District Judge, 
South dated 27th June, 1945,in A.S. No. 97 of 1943 (O. S. No. 486 
of 1941, District Munsiff Court, Mangalore). ; 


* S. A, No. 2257 of 1945. f i 24th January, 1947. 
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K. Y. Adiga, K. P. Adiga and K. P. Bhat for Appellant. 
. S. Ramayya Naick for Respondents. 
The Court delivered the following 
.  JupGuENT.—In this second appeal preferred by the plaintiff, the 
uestion which arises for consideration is whether there has béen a forfeiture of 
c mulgent lease evidenced by Ex. P-1, by reason of alienations made by the mulgent 
tenant, who is now the first defendant, of the tenancy. By Ex. P-7 she transferred! 
her mulgent rights in some of the properties, and by Ex. D-1 she transferred her 
right in the remainder of the properties, with the result that the mulgeni right has 
now been wholly alienated. Both the lower Courts have held that as the alienation: 
under each deed of transfer was only of a part, no forfeiture has been incurred. The 
clause against alienation and providing for re-entry is set out at length in paragraph 24 
of the District Munsiff’s judgment. 
In Chatterton v. Terrell? which was on appeal from the decision of the Court of 
Ap in Terrell v. Chatterton? . (which in turn reversed the decision of 
Astbury, J.) one of the learned Law Lords expressed himself thus : 


“ My Lords, but for the fact that ; J-, found a defence to this acti a a 
the case unarguable. I do not know whi oo pi nae iip ici 
learned J or some of the propositions with reference to terms and derivative terms of years which 
have been advanced by counsel at your Lordships’ Bar.” 

Such surprise can be expressed of the decision by the lower Courts in this case. 
While it is perfectly true that covenants for forfeiture should be strictly construed 
against the landlord and that the alienations of a of the holding have been 
uniformly held not to work a forfeiture it is very difficult to understand why, when 
by separate alienations the entire right in the tenancy has been transferred to third 
party strangers, the forfeiture clause should not take effect. If even then it is not 
to become o tive, it really means that Courts are not to attach any value to such 
a clause under any circumstances. To hold that where the tenancy is alienated 
in parts by separate deeds, there is no forfeiture, notwithstanding the ultimate 
result that the tenancy has been completely with, is to enable the tenant to- 
set at naught the forfeiture and re-entry clause by tricks and devices. This is 
pointed out by Yo , L.J., in his judgment in Terrell v. Chatterton®, That case 
was a stronger one, i any, for the tenant; for, as a portion of the premises. 
transferred, the tenant took the consent of the landlord for the sub-letting. It is 
with reference to the remainder of the premises which was also sub-let a few days 
later that the consent was not obtained. The decision governs the present case. 


On the question whether items 6 and 7 are accretions to the em holding, 
both the Courts have found that they are not. They were not p to presume 
from the fact that they were obtained by darkhast by the mulgenidar that he 
obtained them in his capacity as mu/genidar and after the date of the mulgent 
tenancy. The finding is one of fact and must be accepted. 

The learned advocate for respondents 2 to 5, who are the earlier alienees under 
Ex. P-7 has raised two questions. One is that the later alienation evidenced by 
Ex. D-1 was a collusive affair brought about by the plaintiff for the purpose of 
enabling him to say that there has been a forfeiture. This point is dealt with by 
the District Munsiff under the fourth issue in paragraph 27 of his judgment and. 
has been found against them. The District Judge does not deal with it in the 
course of his judgment. Apparently, it was not raised before him. These defend- 
ants preferred a memorandum of objections in answer to the appeal preferred by 
the plaintiff and the memorandum covered only two points he: than the point 
now raised. 

. The other question relates to the value of the improvements which was fixed 
by the District Munsiff at Rs. 259-12-0. What was the proper compensation for 
the improvements was not considered by the District Judge ; and it is urged that 
he should be called upon to decide it now. Here, again, I think the respondents 

——————————————M——Ó——ÓÓÓÓM € € 
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are bound by what happened in the lower appellate Court. It was for them to 
have raised the question that they ought to have got more for the improvements 
said to have been effected by them. They could not assume that the appeal was 
‘going to be decided in their favour ; in the alternative of its being decided against 
them, they should have asked the District Judge to go into the question of improve- 
ments. They do not seem to have done so. I do pud sae a to set this question 
at large now. ‘The defendants-respondents will get only the sum of Rs. 259-12-0 
found as compensation for improvements by the District Munsiff. T 

The result is that the decrees of the lower Courts are set aside; and the 
plaintif will have a decree for possession of all the items except items 6 and 7, 
subject, however, to the payment to defendants of the sum of Rs. 259-12-0, as 
-com tion for improvements. Mesne profits from the date of the notice, 
Ex, P-2, namely, 7th June, 1941, by which the plaintiff determined the lease till the 
date of delivery of possession will be determined by the first Court. There will 
also.be a decree for arrears of rent as fixed by the first Court up to 7th June, 1941. 

Ihe parties will pay and receive proportionate costs right through. 

K.C. — Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Jusnag HAPPELL. 


Anthony Salvador Dias .. Petitioner" 
U. 
A. Sivarama Rao ..  Rerpondent. 
Court-Feas Act (VII of 1870 as amended), section 7 (ix) and Scheduls I, Article 1— Mortgage—Sui for 
claim for damages—Cowri-fee payables. 
The petitioner sued for redem tion af a mortgage and paid court-fee under section 7 (ir) of the 
“Court-Fees Act. In the body of plaint the petitioner alleged that owing to the delay on the 
of the respondent in paying the debts for which the consideration for the was retained 
him, a suit had been filed i 


Inst the petitioner, that insolvency proceedings had instituted 
against him and that he had arrested for debt. The petiti further stated that for the 


petitioner 
“had caused bim, the petitioner was entitled to recover a specified amount as e plai 
however merely pr&yed foc a decree for redemption on payment of any sum may be found 
due by him on an account being taken. 


. Held, that the claim for damages was a separate relief from the claim to be entitled to redeem 
the mortgage and that hence separate court-fee was payable thereon. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Court, South Kanara, dated rath june, 
1945, in C. M. A. No. 47 of 1944 (O. S. No. 239 of 1944, District Munsiff Court, 
Mangalore). 


S. J. S. Fernandez for Petitioner. 
K. T. Adiga and K. P. Adiga for Respondent. 
The Court delivered the following 
JuDGMENT.—The question in this civil revision petition relates to the court-fee 
yable on O. S. No. 239 of 1944, brought by the petitioner in the Court of the 
istrict Munsiff of Mangalore. The petitioner on rst September, 1992, executed 
a usufructuary mortgage in favour of de ndent, the sum secured by the mort- 
gage being Rs. 2,575. The petitioner brought the suit now in question for redem 
tion of the mortgage and paid court-fee on the principal sum secured, Na A 
Rs. 2,575, under section 7, clause (ix) of the Court-Fees Act. Almost the whole of the 
mortgage money was retained with the respondent to pay debts due by the petitioner 
to respondent himself and other creditors. In the body of the plaint the petitioner 
alleges that owing to delay on the part of the respondent in paying the debts for 
which the consideration for the mortgage was retained by him, a suit had been 
filed against the petitioner; insolvency proceedings had been instituted against 
him and he had been arrested for debt ; and in paragraph 7 of the plaint it is stated 
that “ for the worry, inconvenience and ignominy and mental distress, apart from 
———. $$ aaa maamaa 
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pecuniary loss," which these proceedings had occasioned him, the petitioner was ' 
entitled to recover at least Rs. 2,000 from the defendant. In the concluding portion, 
however, of the plaint there is no specific reference to damages and it is stated 
that the plaintiff prayed for a decree against the defendant for the following reliefs : 
“ (1) Rederapbon f ANE quu pre a bayak T e DE ORE END of any 
sum the Court may on account beng from the defendant found to be due to him and possession 
of the suit property I5 Ev he Wedel 
The learned District Munsiff found that the claim for was a separate 
relief from the claim to be entitled to redeem the mortgage accordingly found 
that court-fee was payable in respect of the sum of Rs. 2,000 claimed in addition 
to the court-fee payable for the redemption of the mortgaged property based on 
the principal amount secured, namely, Rs. 2,575. This meant that the District 
Munsiff had no jurisdiction to try the suit; and accordingly he directed that the 
plaint be returned for presentation to the proper Court. 

It is argued by Mr. Fernandez for the petitioner that the claim for sparen de 
should not be regarded as a separate relief. He says that the petitioner is entitled 
to have the damages set off against the amount due under the mortgage, and that 
this amounts to no more than the taking of an account in order to ascertain the 
amount duc to tbe ndent as a condition of redemption. In support of his 

ent he has refi me to the following decisions of this Court ;- Gonndan Nayar 
v. jihaleity!, Gopal Menon v. Raman Menon*, Grandhi Pothanna v. Satyananda Charyulu? 
and Radhakrishna Chelti v. Teckla Schomberg‘. In the first two cases it was held by 
Jackson, J., that where a suit was filed for redemption of a kanom with an added 
prayer for a certain sum by way of damages, the proper valuation for court-fee 
and jurisdiction is the principal amount secured and not that amount plus the 

claimed. The basis of these decisions, however, was the terms of section 6 (3 

of the Malabar Compensation for Tenants Improvement Act. The rato decidemdi 
was that the claim for damages from the point of view of payment of court-fee was 
in pari materia with compensation for improvements also covered by section 6 (3). 
It had previously been held by this Court that in a suit for redemption of a kanom, 
court-fee bad not necessarily to be paid on the amount of compensation for improve- 
ments. These cases, therefore, are clearly distinguishable rom the present case. 
In the other two cases, Grandhi Pothanna v. Satyananda Charyulu* and Radhakrishna 
Chatti v. Teckla Schomberg‘, it was held that the valuation put by the plaintiff on the 
relief for redemption covered a relief in regard to surplus profits as well, since the 
ascertainment of the amount payable by one party to the other, and prayers for 
surplus profits or accounts are merely incidental to the main relief. These cases 
also, it seems to me, are clearly distinguishable from the present case. Except to 
say that it was not known even on the date of the plaint whether one of the deb: 
a sum of Rs. 484-0-6 due to a certain Francis Pinto had been id in full, the 
petitioner did not maintain that the debts for the payment of which the mo 
money or most of it had been retained had not been paid at all. He said that the 
delay in paying them had caused him “ worry, inconvenience and ignominy and 
mental distress, apart from pecuniary loss" ; and he assesses the damages to which 
he was entitled at Rs. 2,000. It seems to me impossible to say that a claim to an 
ascertained sum of damages to be set off against the amount otherwise due on the 
mortgage is a matter merely incidental to the ascertainment of the amount ayable 
by one party to the other in a suit for redemption. A claim for surplus profits may 
well be regarded as merely incidental to the main relief ; but a claim for damages. 
for “ worry, inconvenience and ignominy and mental distress " due to such reasons 
as arrest for debt and the institution of insolvency proceedings in consequence 
of the conduct of the respondent are of a different character altogether. The 
relief claimed is clearly a separate relief and the decision of the District Munsiff 
was correct. 

The petition is, therefore, dismissed with costs. 





o B.V.V. ae Petition dismissed. 
5 MLL. J. 493. d | | g. A 60 M.L.]J. 
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E s IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
y PRESENT :—Mnm. Justice HomwiLL AND Mr. Justice Berr. 
Bava Mohideen Rowther l .. Appellani* 


D. 


Pathuma can Ammal and others .. Respondents. 
Res judicata —Decrae in terms of award — Regular and reviston petition to High Cowt—Dismissa]— 
— and matters covered by tt cannot be r by fresh proceedings. 


A decree m terms of a was passed in a suit, the compromise providing a reference 
gecesi eee dades A dispute having arisen there was a reference to arbitration 
and i 1 


appeal lay and that there was no error in jurisdiction. An Original Petition was then filed in the 
Court I : 


Held, (1) that there was a final determination of the points raised which precluded the appellant 
from filing the Original Petition. 
(if) Whered bjection a wrong procedure is followed, or a jurisdiction fs wrongly assumed 
the only remedy Ducis ade available is to prefer an appeal against the decree, or, if no appeal 
d praeci am peli anA the aggrieved Darty having done so and eiel the decree js 
binding on him. 
' Ghulam Khan v. Muhammad Hassan, (1901) 12 M.L.J. 77: L-R. 29 LA 51: I.L.R. 29 Cal. 167 
(P.Q), explained. 
Appeal against the order of the District Court, East Tanjore, at Negapatam, 
dated 17th February, 1944, in O. P. No. 72 of 1943. 


K. V. Ramachandra Aiyar for Appellant. 
S. Rangaswami Atpangar for Respondents. 
The Judgment of the Court was delivered by 


Horwill, 7.—This appeal has been filed against an order of the District julge 
‘of East Tanjore dismissing an application purporting to be made under sections 30 
and 31 of the Arbitration Act. 
The dispute between the parties relates to the administration of a trust. In 
O. S. No. 18 of 1941 on the file of the District Judge of East Tanjore, a compromise 
was arrived at and a decree was passed in its terms. According to clause 13 of the 
compromise, there was a provision.for reference to arbitration in the event of a 
dispute. A dispute did arise between the parties and a reference was made. An 
award was given and an application filed in the Court of the District Ju pass 
a decree in terms of the award. The Court did so. The appellant then filed A. S. 
No. 449 of 1942, in this Court against the award and also C. R. P. No. 1702 of 
The regular appeal was dismissed on the ground that no appeallay. The 
c revision petition was dismissed on the ground that there was no error in the 
exercise of jurisdiction which warranted interference in revision. Having been 
unsuccessful in both his applications to this Court, the appellant then filed O. P. 
No. 72 of 1943 in the Court of the District Judge, the ie on which is now under 
appe In that application he sought to re-agitate matters that had been raised 
S. No. 449 of 1942 and C. R. P. No. 1702 of 1942. The Court held that they 
Ea an NE ale as it was filed long 
after the decree was passed.” 
It is argued here that time never began to run ; for the time allowed for filing 
an application to set aside an award is 30 days from the serving of the notice, an 
no notice was ever given. 
Whatever grounds of argument the appellant may have on the question 
‘of limitation, we ju satished that-he could not in O. P. No. 72 of 1943 re-agitate 
matters raised in À. S. No. of 1942 and C. R. P. No. 1702 of 1942. Since A. S. 
No. 449 of 1942 was dismissed on the ground that no appeal lay, it waa o to the 
appellant to raise the same questions in C. R. P. No. 1702 of 1942, and € did so ; 





* A. A. O. No. 409 of 1944. rgth December, 1946. 
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and since this Court beld that his objections on the ground of the exercise of juris- 
diction were groundless, there was a final determination on that point which pre» 
cluded him from filing O. P. No. 72 of 1943. It is argued on the authority of 
Ghulam Khan v. Muhammad Hassan! a decision of the Privy Council, that a revision 
ition to this Court was incompetent. We do not however find that Ghulam 
v. Muhammad Hassan}, is an authority for that position. In that case, the ques- 
‘tion raised was whether, if the decision of the arbitrators on a point of law was 
wrong, the High Court could interfere in revision. Their Lordships pointed out 
that the matter was referred to the arbitrators and that their decision, right or 
wrong, was binding on the parties, that the Gourt was bound to pass a decree in 
terms of the award whatever its opinion might have been on the question of law, 
and that since that question could not be agitated by way of ap it would have 
been objectionable if the matter could have raised in a revision petition. They 
held that a decree was rightly passed and binding on the parties. That decision 
has no application to the case here. If there were irregularities in the Dice 
-of the District Judge, the appellant was certainly entitled to come to this Court, 
and if he could satisfy the Gb rt that material irregularities in the exercise of the 
Court's jurisdiction had been committed which would justify this Court interfering 
in revision, to ask this Court to set aside the decree passed on the award. ‘This 
Court considered the questions argued before it on the question of jurisdiction 
and held against the appellant. That matter therefore became conclusive between 
the parties. 

It is further argued that since the proper procedure was not adopted, the decree 
was a nullity and can be ignored by the appellant. We do not agree that he can. 
When despite objection a wrong procedure is followed, or a jurisdiction is wrongly 
assumed, the only remedy ordinarily available is to prefer an appeal against the 
decree or, if no appeal lies, to prefer a revision petition to this Court. If the aggrieved 
party does not adopt one of these courses or if he does so and fails, then the decree 
is final and binding on him, whether there was any wrongful exercise of jurisdiction 
‘or not. ; 

The appeal fails and is dismissed with costs. ; 

V.PS. oe Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. Í 

(Ordinary Original Civil Jurisdiction.) 
PRESENT — MR. JUSTICE CLARK. l 
In the matter of The Indian Companies Act and In the matter of 5. 5 R. S. 
Nidhi, Lid., Kumbakonam. 


The Official Liquidator m 
D. Applicant 
N. Krishnaswami Iyengar and others .. Respondents. 
_ Compames Act (VII of 1913), section 295 (1) (as amended in 1936)—Appli , by oficial liqui 
nip e os charging the respondent with misfeasance—Defence of limitation which would 


ave been available if a suit had been filed by the compagy—lf open. ] 

The words of limitation in section 235 1) of the Companies Act must be regarded as governing 
all proceedings under the section and a of limitation, which might have been available to 
a person charged if a suit had been filed, will no longtr be available to him. 

Authorities di ; : 

Benares Bank v. Sri Prakasha, A.I.R. 1946 All. 269, followed. i 

Travancore National and In ication No. in O. P. 

PE eee Quilon Bank, Lid, In re, Appli No. 2788 pf 1941 in O. P. No. 198 
. R. Narasimhachari for Applicant. , TE 

K. V. Ramachandra Aiyar, T. R. Sundaram, R. Viswanathan, S. Thyagarajan, K. S- 
Desikan, K. S. Champakesa Aiyangar, S. Ramachandra Aiyar, N. Rajagopala Aiyangar, 
M. Seshachalapathi, C. R. Krishna Rao and P. B. Singarachari for 2 to 12 Respondents, 





1. (19or) 12 M.L.J. 77: LR 29 LA. 51: LL.R. 29 Cal. 167 (P.C). ' 
MAI re No 2997 of 1944. 16th August, 1946. 
(O. P. No. 202 of 1941.) : di 
. 
e 


T E AM USATE is 

The Court delivered the following 

JupGuxNT.— This is a petition by the liquidator under section 235 of the Act. 
The first ndent was the ing Director of the Company and the 2nd to 
roth respondents were Directors. € 11th respondent was the Company's auditor 
and the r2th respondent its head clerk. The first respondent is not appearing 
in these proceedings. He was (y Popes insolvent and the 13th respondent, 
who was the Official Receiver of his estate, was joined, but I am told that the 


insolvency has been annulled and accordingly the 13th respondent has no further 
interest in the matter. 


The liquidator claims that large amounts are recoverable from the respondents 
for misteasances consisting for the most part in their having ted loans contrary 
to the bye-laws of the Company. It is alleged that these which are now, 
I understand, irrecoverable, were granted at the absolute discretion of the first 
respondent without any previous sanction by the Board and, accordingly, that 
the first ent is primarily liable for these losses. It is claimed by the liquidator 
that the other Directors, the auditor and the head clerk, i.¢., the respondents now 
before me, were aware of these loans and were negligent in the performance of their 
duties in that they did not take steps to prevent them, or to recover the amounts 
solent. In these circumstances, the case for the liquidator is that they are equally 
liable along with the first respondent. Se IDA up ode: Was made on the 
gth January, 1942, and it is common ground that the business of the Company 
was discontinued as from the 7th April, 1941. 


they had been guilty of offences relating to the Company, I directed liquidator 
to refer the matter to the Registrar of Joint Stock Companies under section 237 
e 


police under the Indian Penal Code and that the question of taking action against him 
and the other Directors under the Indian Companies Act is still under consideration. 

In these circumstances it is clearly impossible to proceed with the hearing of 
this petition on the merits. But as the respondents 2 to 12 inclusive contend that 
the relief now sought by the liquidator is barred by limitation, I have heard argu- 
ments on that point as a imi issuc. 

Under section 235. (1) the Court may t relief on an application by the 
liquidator “ made within three from the date of the first appointment of a 
liquidator in winding up or of the misapplication, retainer, misfeasance or breach 
tra. sd been ay bes whichever B looge Now the first appointment 
of a liquidator in the windi A Wakaka aaa ie EE when isi 
liquidators were appointed this application was presented on 8th November, 
I and-fied on die rh November 1 jedes agri | eae E. 
deny within cies but it is urged on of the ts that this does not 
dispose of their contention. is said that section 235 e haa ai section, which 
gives no new rights, but merely provides a summary e ing existing 
rights (vide Narasimha Ayyangar v. Official Assignees of Madras!) and i 
that any defence of limitation which would have been open to the respondents if a 
guit been filed by the Company, or by the Official Liquidator in its name under 


section 179 (a) of the Act is open to them in these It is said that if a 
suit had been filed, the limitation rri; to ‘alleged misfeasances would 
have been that provided in Article 36 of the First Schedule to the Limitation Act 


and that in as much as the business was admi discontinued in 1941, the 
reliefs asked would accordingly have been barred. It is urged that as a suit would 
have been barred, the present proceedings must be barred also, 

p eee aba ag ee eon EE 
verbatim reproduction sed a e English panies Acts, which first 
appeared as section 165 of Act of 1862. < 


1, (1989) 60 ML. J. 280 : LLR. 54 Mad. 153. e 
92 
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In Siringer's case, the jurisdiction of the Court in summary under 
sections 165 and 101 (which corresponds to section 186 af on present ) was 
considered and Selwyn, L.]., at page 484 of the report o 

that in these every objection is 25 to the t to be 
charged as it would have boca E a bil had been Bled.” juu open to the pencn sog 
There have been many decisions in the English Courts on these two sections since 
Stringer s case! was decided, but so far as I am aware, it has never been doubted that a 
defence of limitation which would have been available i in an action will be equally 
ens in proceedings of that nature. Recently in Hansraj Gupta v. Official 

idators of Debra Dun, etc., Company®, the Privy Council has laid down that this 
zi ence of limitation is open to a party charged under section 186 of our Act. But 
I am here concerned with section 235 of the Act, which has undergone certain 
changes since it was first enacted in india. 


It will be convenient, I think, if I now set out the changes which have been 
made in this section. The section appeared as an exact copy of the English section 
in the Act of 1882. In the 1913 Act there was added to it a third sub-section as 
follows : 

“ The Indian Limitation Act, 1908, sball apply to an application under this section as if such 
application were a suit.” 
In 1996, this sub-section (3 3 w was deleted and the words of limitation now appearing 
in sub-section (1) were 


The question I have to decide, therefore, is whether the addition in 1996 
of the words of limitation to section 235 (1) excludes the right of a person 
which formerly existed, to avail hirhself o a plea of limitation, which would have 
been open to him if a suit had been filed. 

I had to consider this same point last year in the liquidation of the Travancore 
National and Quilon Bank, Lid.* and I there answered the question in the negative. 
In that case, like the present, the application was filed a the period specified 
in sub-section (1) of section 235. I arrived at that decision largely on a literal 
interpretation of the section as it now stands and on what I considered to be a line 
of reasoning similar to that adopted by their Lordships of the Privy Council in 
Hansraj Gupta v. O Liquidators of Dehra Dun, etc., Gompany?. But on a further 
consideration of the point and after hearing a very able argument by Mr. Nara- 
simhachari, who appeared for the liquidator, I am satisfied that my decision in 
that case was erroneous. I am now satisfied that the question cannot properly 
be answered by a literal interpretation of section 295, but that due regard must be 


id to the history of that section. Lindley, M.R., observed in In re Mayfair 
Property Company‘ as follows: ` 


“In order operly to interpret any statute it is as necowary now as it was. when Lord Coke 
5 gase® to er how the law stood when the statute to be construed was passed, 
he Ka DEDI vrai bor which the ald law did aoi orovide: kad ihe remed, provided Ey ie senat 
to cure that mischief.” > 
On this authority’I am "satisfied that it is not only proper, but necessary for me ` 
to consider the history of this section in our Statute Book, so that an interpretation 
may be given which accords with the apparent intention of the Legislature, a8 it 
may be gathered from that history. ` 


"Whilst, as I have already observed, the English Courts have throughout reco 
nised that applications of this nature are subject to the same limitation as wo d 
be applied te suits for the same relief, this does not appear to have been the view 
generally accepted in India. Mr. Narasimhachari has drawn my attention to p 
authorities, one of this Court and one of the Allahabad h Court In 189 
bench of the Allahabad wo ches (Edge, C.J. and Banerji, EN held in Conns i" 
The himalaya Bank, Ltd.’ t proceedings under the section as it then stood were 


EN: son) de ML res i ER Go LA. 19: Hom 
re V- A cation No "2788 of 1941 in O. P. No. b. (gos) LLR. 1 KA 


“I 
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not subject to the periods of limitation arat. the Limitation Áct. In that 
case it was suggested that Article 36 of the First Schedule would apply, but it 
was observed as follows at page 15 of the report : 

- "In opinion Article 96 does apply to this It well be that the Legislature 
intended not to provide uade rend Grameen ie e o MD 
section 214 of No. VI of 188a (section 2 of the present Act). The ions of 
ee eee of Schedule 


mis 
ki Lengan of that might not be discovered by the Court until after lapse 
two years from the date of the mi $ ar misfeasance. It a kal prod 


have to in this country .... We hold that the in this case against the appellant 
E aa an jeg V E by limitation." E 
The case in this High Court was Ramaswami v. Sreeramulu Chetti!, That case was heard 
by a bench of this Cóurt (Collins, C.J. and Parker, J.) in December, 1895. There 
is no reference to the decision in the ad High and doubtless the rt 
of that case was not available when the case in this Court was heard. Further it does 
not appear that the attention of the Court was drawn to the trend of the j 
authorities. Shepherd, J., on the Original Side had dismissed a claim under the 
section apparently on the ground that it was barred under Article 36. His decision 
was reversed on the ground that Article 36 had reference only to a suit and could 
not be applied in the case of an application. Accordingly, this decision, like that 
of the Allahabad High Court was that there was no period of limitation for an 
application under this section. > l 

It is suggested that it was these decisions which led the Legislature in 1919 
to add sub-section (3). The effect of that sub-section was to constitute an appli- 
cation under the section a '' suit instituted’ within the provision of section 9 of 
the Limitation Act, 1908. Thereafter, an application by a liquidator under this 
section was to be deemed, for the purpose of limitation, to be a suit and was subject 
to the law of limitation as such. - "M ; - 

From 1913 when this sub-section was added until its removal in 1996, there 
were many and conflicting decisions of the Indian High Courts as to its application. 
It is, I think, unnecessary for me to refer to any particular one of those decisions, 
Tt will suffice if I say that,-broadly s ing, the difference of opinion that emerged 
was as to the application, on the one hand, of Article 36 with its two year period 
of limitation on the other hand, Article i20 with its six year period from the 
date when the cause of action accrued. As to Article 120, there was a fürther 
difference of opinion as to the correct method of fixing the date on which the cause 
of action could be said to accrue in the case of the liquidator. In 1929 Sir Amberson 
Marten, C.J., observed in Govind Narayan v. Ranganath 5, which was a case 
under section 295 of the Act; at page 255 of the report, as follows : SUME 

“ I would also like to add that in my opinion this appeal shows the desirability of some amend- 
ee 191g, s0.83 to nulbfy the existing difference of opinion in various 
High Courts as to the of section 235 of that Act, ... 27 . . i 

. Then in 1936, the Legislature removed sub-section (3) from the section and 
added the words oflimitation to sub-section (1). In view of the difference of opinion 
expressed by the various High Courts, I cannot doubt that this amendment of the 
law by removing sub-section (3) must be regarded as displaying an intention on the 
Ru Dian DA COE NE hy ICE HENCE i 
m the provisions of the Limitation Act. It may be said that the law was 

settled and would have been the same even if sub-section (3) had never been added. 
That may be so, but the sub-section was added in: 1919, and what had been only 
casc-law until then, became statutory thereafter. Is it.then to be supposed that 
when the Legislature removed the sub-section in 1996, its intention was merely 


| 


V rues s N Sah ff E )- 
r. (1896) LL.R. 19 Mad. 149. a. (1929). LL-R, 34 Bom. a26.. , ° 
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to go back to the old state of affairs? I cannot accept this. I am satisfied that 
the clear intention was to remove the application of the Limitation Act and, by the 
additions to sub-section (1), to impose, instead, a special period of limitation not 
merely for the application, but for proceedings under the section in their entirety. 
Accordingly I hold that the words of limitation in section 295 (1) of the Act 

must be regarded as governing all proceedings under the section and that a defence 
of limitation, which might have been available to a person charged if a suit had 
been filed will no longer be open to him. This finding disposes of the contention 
raised by the respondents and it is unnecessary for me now to consider the further 
point, which I had to consider in the ‘Travancore Bank case, viz., which Article 
of the Limitation Act is to be applied. 

A recent decision of the Allahabad High Court (Braund and Wali Ullah, 37.) in 
Benares Bank v. Sri Prakasha? has been relied on before me for the li uidator. 
view which I have arrived at is the same as that arrived at by the ahabad High 
Court in that case. 

Lastly, I think it desirable to state that my decision on this point of limitation 
must not be regarded as in any way qualifying the power of the Court in dealing 
with an application under this section. The section is aoi and it cannot 
necessarily follow that an order must always be passed when a case, which is filed 


records rii available. The costs of the hearing of this issue will be costs in 


K.S. ——Á Ordered. accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR, Jusma Yanya ALI. 
Tirumal Raju .. Petitroner.* 
Criminal Procedure Code (V of 1898), sections 4 (8) and 545—O fence under section Indian Penal 
ee a ee by t Mani —Compettu) of sitting 
in appeal to higher than that by the trial Court for compensation by appellate Court 


leviable in the case. But under section sub-section of the Criminal Code, 
fodit the same d which might have been inflicted 


an order compensation as contemplated in that section. 

Petition under sections 435 and 499, Criminal Procedure Code, 1898, prayi 
that the High Court will be ple to revise the order of the Court of the Joint 
Magistrate, dragiri, in C. A. No. 2 of 1946, dated 19th January, 1946 (C. C. 
No. 270 of 1945, Stationary Sub-Magistrate, Puttur). 


V. T. Rangaswami Aiyangar for Petitioner. 


V. Rajagopalachariar for P.W. 2. ! 
The Public Prosecutor (V. L. Ethiray) on behalf of the Crown. 


I. ALR. 1946 All. 269. 


* rl. R. G No. of 1946. 21€« February, 1947. 
* (On R P. No. 615 of 1945). , 
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The Court made the following _ 

OnpER.—The petitioner was convicted by the Stationary Sub-Magistrate, 
Puttur, under section 498 of the Indian Penal Code- and sentenced to rigorous 
imprisonment for four months. On appeal the Joint istrate, Chandragiri, 
while confirming the conviction converted the sentence of imprisonment to a 
fine of Rs. 1,000 and further directed that out of the fine, if collected, Rs. 500 
should be paid to P. W. 1 by way of n under section 545 of the Code 
of Criminal Procedure. Both the Courts have found that inducement was offered 
to the wife of P. W. 1 before she was enticed by the petitioner from-the house of 
her husband: It isin evidence that some time prior to the occurrence the petitioner 
told P. W. 1°s wife ' itis not possible to come and go like this, come along. I will 
take you and you as my concubine". This amounts to saying that he could 
not continue the liaison in the house of P. W. 1 any longer and that if she wanted 
to maintain the friendship she should agree to desert her husband's roof and go 
over to the petitioner and live with him and in that case he undertook to keep ber 
as his mistress. I cannot conceive of a stronger inducement than this to amount 
to enticement. MEM hi; 

The next contention raised is that the Joint Magistrate who for the first time 
levied a fine of Rs. 1,000 was not com t to do so as the appellate Court has 
no power to impose a punishment hi er than what the Court of first instance 
can do. .There 1s force in this contention and I that the Joint Magistrate 
should not have levied a higher fine than Rs. 200 which is the maximum fine that 
could have been imposed by thetrial Court. But under sub-section (3) of section 439, 
this Court as a Court of revision can inflict the punishment which might have been 
inflicted by the First Class Magistrate. In exercise of the powers conferred under 
E 439, I impose a fine of Rs. 1,000 on the petitioner for the offence committed 

y 

Lastly, with regard to the order made under section 545, it is contended that 
nd the trial Court could make such an order or an appellat Court which dealt 
with the sentence of fine imposed by the trial Court that an appellate Court 
which for the first time imposed a sentence of fine could not make such an order. 
This contention is altogether untenable. It empowers any Criminal Court which 
imposes a fine or any Criminal Court which confirms in appeal the sentence of fine 
to make the order contemplated in that section. 1 do not sec any circumstan 

tion of the petitioner's crime. He was holding a responsible position as 

Munsiff and in that capacity played upon the confidence of an unsophisti- 
cated person, viz., P. W. 1’s wife. It is brought to my notice that on account 
of the overwhelming sense of humiliation, the kabana has since died and the 
woman has borne an offspring to the petitioner. 


The petition is dismissed. The conviction and sentence and the order 
under section 545 of the Code of Criminal Procedure are confirmed. 


K.O. a Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JusricE KUPPUSWAMI ÁYYAR. l 


Pokuri Sivaramiah and another .. Appellants" 
v. 
Vodde Audi Reddi (minor) and others < .. Respondents. 
Civil Precedurs Code (V ef 1908), sections 52 and 53— Decree against sens in a suit on a promissory neis 


A promissory note executed 
by the father, passed against the asects of the father in the hands of his sans was sought to be executed 
ande siioni ga and 35 UE D EE ee a it was contended by the sons that the 

ve any separate properties of his own and that the decree cannot be executed 
against the joint family properties. s 


* A. A. A. O. No. aj] of 1945 14th. February, 194%. 





240 THE MADRAS LAW JOURNAL REPORTS. [1947 


Held, that a decree could be passed not only against the separate amets of the father in the 
hands of his sons but also I A MM 4 
the sons by right of i and the decrec-holder was entitled to proceed against such properties. 


Bhadri Venkatasami v. Mandl Tata Reddi and another, (1946) a M.L.J. 961 and Rristmemurthi Aypar 
v. Ketlaram Ayyar, (1947) 1 M.I.J. 183, followed. 

Appeal against the order of the Court of the Subordinate Judge, Nellore, 
dated 20th April, 1945 in A. S. No. 270 of 1943 (E. P. No. 192 of 1942, District 
Munsiff Court, Kavali, in O. S, No. 80 of 1940, District Munsiff Court, Kanigiri). 


P. S. Raghavarama Sastri for Appellants. 
Kasturi Seshagiri Rao and T. V. R. Tatachari (Court Guardian) for Respondents. 


The Court delivered the following 

Jopomenr.—The a tis the decree-holder. He obtained a decree against 
the sons of a Hindu father in respect of a sum due on a promissory note executed 
by the father and endorsed over to the decree-holder, A decree was passed against 
the assets of the father now in the hands of his sons, The decree was sought to be 
executed under sections 52 and 33 of the Code of Civil Procedure and it was con- 
tended by the defendants that the father did not have any separate properties of 
his own and that the decree cannot be executed against the Joint family P ics. 
Under section 53 of the Code of Civil Procedure the property in the hands of an 
undivided’ Hindu son or other descendant which is liable under Hindu Law for 
the payment of the debt of a deceased ancestor, in respect of which a decree has 
been passed, shall be deemed to be the property of the deceased which has come 
to the hands of the son or other descendant as his legal representative. The matter 
was considered in Bhadri Venkatasami v. Mandi Tata Reddi and another1, by a Bench 
of this Court of which I happened to be a member. ‘It was held that a decree can 
be passed not only against the separate assets of the father in the hands of his sons 
but also against the share of the father in the joint family properties obtained by 
the sons by right of survivorship. This decision is followed by Rajamannar, J., 
in Krishnamurthi Ap ar v. Kailasam Ayyar in C. R. P. No. 869 of 1945 on the file 
of this Court since reported?*, where he points out the effect of section 53 of the 
Code of Civil Procedure in t of the claim made against the ppc d of a 
Hindu father obtained by right of survivorship by the son on the death of the 
father and holds that under the section the decree-holder is entitled to proceed 
against the joint family properties of the father obtained by his son by right of 
survivorship. 

In these circumstances the order of the lower Court is set aside and the appeal 
allowed with costs throughout. - 

V.P.S. ———— Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mn. FREDERIOK WILLIAM GENTLE, Chief Justice AND Mr. JusriGE 
RAJAMANNAR. 
Chodagiri Seshayya .. Appellant* 

D. 

Alluri Venkataraju and others .. Respondents. 

Hindu Late—Widoww—Alienation—Income or matnicining herself 
ae ee E prodiere 
and wiltnesses and long lapse of time—Preswmptions as to necessity to supbort the alitnation — 


$ 
E 
i 


the purpose of maiataialng the and her daughter much evidence 





K necessity and presumptions are permissible to fill in the details which have been obliterated 
r (1946) 2 M.L.T. 961. 2. (1947) 1 M.L.J. 189. 


Appegl No. 377 of 1945. Gth February, 1947. 
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Appeal against the decree of the Court of the Subordinate Judge, Narasapur, 
dated 2nd April, 1945, in O. S. No. 63 of 1043. mE 


-. G. Chandrasekhara Sastri for Appellant. 


P. Somasundaram, P. Suryanarayana, S. Venugopala Rao and P. Satyanarayana Rayu 
for Respondents. 


The Court delivered the following 


JupGuzwTs: The Chief Justice—At some time prior to the year 109g, the 
exact date is unknown, one Chodagiri Bojjigadu died leaving a widow, Viri, 
and a daughter. At the time of his death he owned three items of immoveable 
property. The widow died about the year 1917. Prior to her death she had 
alienated those items of property and two other items which the Court below 
held were her stridhanam property. The daughter died in 1943. The plaintiff 
in the suit is the nephew of Boii u and he claimed from the alienees or their 
successors all the five items of pro on the ground that they formerly 
belonged to Bojjigadu and that the alienations were not binding upon him. 


The plaintiff was unsuccessful in respect of all items of property and the present 
appeal was filed challenging the judgment of the learned Subordinate Judge of 
arsapur before whom the suit came on for hearing and by whom it was decided. 
At the outset Mr. Chandrasekhara Sastri for the liep pilant informed us 
that he abandoned the ap so far as items 1, 2, 4 and 5 were concerned and he 
proposed only to pursue the appeal in respect of item 3 which formerly belonged 
to Bojjigadu and which is now in the possession of the fourth defendant in the suit, 
the fourth respondent in the appeal before us. The sole ground upon which the 
decision of the lower Court is sought to be set aside is that the alienation was not for 
legal necessity, as was found by the learned Subordinate Judge. 


The piece of pro in question was sold by the widow by & deed dated 
the 1st January, 1893, for Rs. 130. In the deed of sale there is no recital or statement 
that the property was being sold for legal necessity ; the sole point made in the appeal 
is that since there is no such recital, the alienation could not have been for legal 
necessity and consequently the plaintiff should succeed in respect of his claim 
to item 9 and the decision of the Subordinate Judge should be reversed. 

In the Court below evidence was given by three witnesses that the income or 
revenue from the five items of property was insufficient to maintain the widow and 
the daughter and, it would follow, that other income would be required in order 
that they should be able to keep themselves alive. The alienation took place more 
than 50 years ago. Allthe parties to the sale as well also, as witnesses and others 
whose names appear on the documentare now dead. Had the deed been questicned 
during the lifetime of all the parties concerned, in the absence of any recital that 
the property was being sold for legal necessity, nevertheless evidence aliundi could 
have been given to show that legal necessity was present and was the reason for 
the sale. e same position must exist when all the parties are dead. 

In Venkata Reddi v. Ram Saheba of Wadhwan1, their Lordships of the Judicial 
Committee quoted with approval the observations of two learned Judges of this 
Court to the following effect : 


“Tt is not disputed that the onus lay upon the defendant to prove the necessity for the sale, 
but having regard to the great lapse of time fince the Wi te expect m that is, about Ba years, 


In the present case not only can the circumstances justify a presumption that the 

alienation was for a legal necessity, but there is direct evidence that legal necessity 

did exist. A widow is not bound to starve herself and preserve the estate which, 

aa ee ee 
t. (1919) $8 M.L.J. 393 : LR. 47 LA. 6 : LLR. 43 Mad, 541 (P.C. ° 
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on her death, will pass to some reversioner, in order that the estate in its entirety 
as recei ved by the widow on the death of her-husband might be available to the 
reversioner, if the income or revenue from the estate is insuff cient to maintain her 
and, asin this case, her daughter. The widow can alienate property for the purpose 
of kee : herself and her i aa alive. When these circumstances exist, clearly 
there is Tegal necessity for sale of property. That is the position here. There 
was undisputed evidence, which was accepted by the Court below, that the income 
or revenue from the property left by the deceased was insufficient for the purpose 
of maintaining the widow and her daughter. Although there is no recital in the 
deed of sale that the property was sold for legal necessity, nevertheless the evidence, 
in my view, was conclusive that there was legal necessity. 

In my view, this aan must fail and the plaintiff must pay the costs of all the 
respondents one set ea ; 

Rajamannar, J.—I agree. 

K.S. er LUE Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice CLARK. 
In the matter of The Ideal Studios, Lid. (in liquidation) 


Gudipalli Sundararamiah .. Petitioner. 

The Official Receiver, High Court, Madras .. Applicani* 
U. 

Rao & Co. and others .. Respondents. 


Act (VII of 1913), section 228—Company in liquidation toning out to be soloeni—Surphi 
inhoss debt does not cary interesi—tf entitled in winding up to payment of taterest. 
Where a company in liquidation turns out to be solvent, a creditor af the company whose debt 


nox nor carr intere by cement Or Otani; ds ol Edat ia wine up-to payment of interet 
on debt. 


Dekra Dun- Miussoorie Electric Tramway Co., Lid., In re, (1933) I.L.R. 56 AIL 429, dissented from, 

Applicant in person. 

S. V. Rama Atyangar for Respondents. 

The Court delivered the following 

JupauENT.—his is an application by the Official Receiver as Official Liqui- 
dator for directions regarding the payment of interest to the creditors of the company 
and the amount to be paid to the contributories of the company. 

When this application first came before me, I directed notice to issue to the 
creditors, as I desired to give them an opportunity of being heard on the application 
as regards the payment of interest. One creditor has A kap and is represented 
before me by counsel. This company is able to pay all its debts including in the 
ease of those bearing interest, interest up to the date of payment. There is also 
sufficient to pay interest on the debts which do not carry interest, if such payment 
is permissible inlaw. The directions asked for by the Official Receiver are on this 
point and the question accordingly is whether a creditor of a company whose debt. 
does not carry interest is, in any circumstances, entitled in winding up to payment 
of interest. 

It has been held in England consistently since 1869 that, where a company 
in liquidation turns out to be solvent, creditors whose debts carry interest by agree- 
ment or otherwise, are entitled out of the surplus assets to payment of interest 

ing after the commencement of the liquidation until payment is made. The 
doubt Which the Official Receiver feels is as regards those creditors whose debts do 
not carry interest by agreement or otherwise and the creditor who is represented 
before me is a creditor of that class, his debt being &n amount due in respect of 
professional services. - 
* Application No. 618 of 1946 in Q, P, No. s of 1942. : 5th March, 1946.. 
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Section 228 of the Companies Act provides that all claims against a company, 
present or future, certain or conti t, shall be admissible to proof against the 
company “‘ subject in the case of insolvent companies to the application in accord- 
ance with the provisions of this Act of the law of insolvency.” e following section 
(section 229) provides that “in the winding up of an insolvent company, the same 
rule shall prevail and be observed . . . . . and to debts provable . ^. . . . 
as are in forcefor the time being in the law of insolvency ....... a 
The winding up of this company has arrived at a stage when it has been ascertained 
that the company is not insolvent and accordingly it seems to me that section 229 
can have no application and the right of a itor can only be that given to him 
under section 228. His proof of debt will be the same as it would have been, had 
it been a proof as between himself and the company. Apart altogether from 
liquidation proceedings, that would be a debt due to him with interest, if his-contract 

owed it or if he could establish that he was otherwise éntitled to interest. He 
would be otherwise entitled, if he was entitled to interest under the terms of a 
decree or if he had become entitled by reason of a “ demand " within the meaning 
of that expression in the Interest Act. EE: 


Only one case has been brought to my notice in which it was held that in 
circumstances like the present a creditor ie debt does not carry interest will 
be entitled to receive interest. That is In the matter of the Dehra Dun-Mussooris 
Electric Tramway Co., Lid.! In that case Young, J., held that when there was a 
surplus in the winding up of a company, the creditors are entitled to payment of 
interest from the date of the winding up until payment and that such interest is 
payable not only to the creditors whose debts carried interest but also to those in 
whose cases there was no contract for interest. In arriving at this decision, Young, J., 
stated that the point was covered by authority and quoted Devi Dutta Mal v. Ofaial 
Liquidator, Amritsar Bank, Lid.* That case is undoubtedly authority for the proposi- 
tion that the creditors whose debts carry interest are entitled to claimY interest 
up to the date of payment, but it furnishes no authority for the further proposition 
that creditors who are not so entitled by their contracts are exei us. ed. With 
the greatest ible respect, I find myself unable to agree wi e decision’ arrived 
at in the Allahabad case. The view to the contrary is, I think, fully supported 
by the decisions of Lord Westbury in Ex parte Greenwood: Re Hadfield’s Patent Carsk 
and Package Go., Lid.* of the Court of Appeal in In re Humber Iron Works and Ship- 
building Co.* and of Lord Romilly in In re Herefordshire Banking Co.* Lord West- 
bury's decision turned on a construction of the provision in the Ccmpany Law 
as in force which is not contained in section 187 of our Act. The Lord 
Chancellor held that notwithstanding that there was a surplus, that surplus could 
not be applied towards payment of interest on a simple contract debt, which did 
not carry interest. Lord Romilly based his decision on the provision of the Com- 
pany Law and followed Lord Westbury. After holding that the debt in 
question was one which did not carry interest, His Lordship observed : 
“Ta cannot make the slightest difference whether there is a balance in the hands of the Official 
, or whether a callis to be made. The question l, whether you are entitled to interest ? 


Ad oct dq dur ai ae TUNG 
according to the rate Dor ORT nging JONG aene Ban a 
I must hold that you are not en to any interest." 
In passing I may observe that His Lordship went on to express the view that a 
claim made in a winding up ing could not amount to a demand under 
the Statute 3 and 4 William IV, Chapter 42 (extended to India by the Interest 
Act XXXII of 1839). In In re Humber Iron Works and Shipbuilding Co.*, Selwyn, 
L.J., at page 645 of the report said : 

“In the present case we have to consider what are the positions of the creditors of the company, 
when, as here, there are some creditors who have a right to receive interest, and others having debts 


à I All. : : L.R. . 
3. T eR LT 


95 


244 THE MADRAS LAW JOURNAL REPORTS. ; [1947 


not bearing interest. In the first place, it appears to me that we must consider the case under two 
Bees ee de docet rM qi alerte ip Ia di a kaga, pe gba 
manner yments may have been made, whether originally they may have been e, in respoct 
of capital or in respect of interest, still, inasmuch as they have all been paid in proces of law, and with- 
out any contract or agreement between the parties the account must, in the event of there being an 
ultimate surplus, be taken as between the company and the creditors in the ordinary way.” 


and Giffard, L.J., at page 647 said: 


as soon as it is ascertained that there is a surplus, the creditor whose debt carries interest is 

to his rights under his contract ; and on the other hand, a creditor who has not stipulated for interest 
does not get it." 

For these reasons, I hold that interest is payable up to the date of payment to those 
creditors, if any, whose debts cairied interest, but that no interest should be paid 
to the creditors whose debts did not carry interest. I give that direction on the 
first point asked by the Official Receiver. < 


The second point on which directions are asked is as the rate of payment 
to the contributories. In a further report which the cial Receiver has filed, 
he states that he will be in a position to pay the contributories a return of their 
capital at the rate of 0-2-9 in the rupee in the event of my directing on the first 
point in the way in which J have directed. I accordingly direct the Official Receiver 
to make a return to the contributories at that rate, or at such rate as may prove 
possible when the final figures are drawn up. 


As regards costs, the Official Receiver will of course be entitled to debit the 
company with the costs of this application. I think also in the circumstances it 
will be proper for the creditor io has appeared to have his costs. He did not 
come before the Court to urge that his client should receive interest. He came 
in response to the notice issued by the Official Receiver at my direction. That 
being so, I think it will be reasonable to order his costs to be paid out of the assets 
of the company. I fix these costs at Rs. 17-0-o. I do not consider that there is 
any need in this case for the Official Liquidator to append to the order the schedule 
or list referred to in rule 114 of the Companies Rules. 


V.S. —————— Necessary directions given. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—M n. JusTIOg CHANDRASEKHARA AIYAR: 
Malisetti Viranna and another i .. Appellanis* 
D. 
Kondeparthi Pallayya .. Respondent. | 


g ox equity of redempiion —4Agreemeni by mortgage: to sell property to mortgages ‘or agreed 
prie— . 

The first defendant entered into an agreement with tha, plaintiff to sell the suit property to him 
for a sum of Rs. 1,900. A sum of Rs. 150 which had already been received by the first defendant 
under an arrangement that the plaintiff lend him a sum of Rs. 400 and enjoy the property foc 

the income 


appropriating ; 
The balance was to be paid at the time of registration. This agreement was supersed & mortgage 
for Rs. 400 in favour of the plaintiff, by the ft defendant agreed that "it dur the trm 


Held, that it was the agreement under the mortgage that had to be ed as in force between 
T ies, even amuming that a right ii doses dadai Man aa d rs on the m it cannot be 
enforced as it serves as a clog on the equity of Saka oct di but ell the ams pomtediy. 





$ A. AJO. No. 189 of 1946. 16th September, 1946. 
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. Samuel v. Farrah Timber and Weed P ; Venkata Satyanarayana v. 
Mao Pan en Cer, La. Calas aD a MLT 196, | op o ONU : 


Ramaswami Pattar v. China Asari, (1901) 11 M.L.J. 132: I.L.R. 24 Mad. 449, commented 
upon. | T : 
m Noir neni the ru c District Court of West Godavari at Ellore, 

ebruary, 194 . No. 50 of 1945) (O. S. No. 71 of 1944, District 

Munsil? Court Kawan, i 

B. V. Subramanian for Appellants. 

P. Suryanarayana for Respondent. 

The Court delivered the following 

JupauzNT.—The first defendant entered into an p cae with the plaintiff 
on goth May, 1942, to sell the suit property to him for a sum of Rs. 1,300. 
This agreement is Ex. P-1. A sum of Rs. 150, which had been received 
by the first defendant under an arrangement that the plaintiff should lend the 
first defendant a sum of Rs. 400 and enjoy the property for four and a half years 
appropriating the income towards interest, was treated as the advance for the 
agreement to sell. The balance of consideration was tó be paid at the time of 
the registration of the sale deed which was to be executed in a month. On 17th 
Tus 1942, the first defendant executed a deed of mortgage in favour of the plaintiff, 

P-2, for a sum of Rs. 400 por that the properties were to be enjoyed 
by the plaintiff for a period of years (from Chitrabanu to the end of Vyaya) 
the income to be appropriated towards the interest. At the end of the period, 


if the principal sum not paid the mo was to be renewed for another 
term of five years. -Then follows the material with which we are concerned 
in this appeal and it is in these terms : 

“f the term of this mortgage, it I choose to sell the property, I shall sell it to you for the 


price already between us, deducting out of it the Rs. 400 now given to me, 

The sum of Rs. 400 was made up of Rs. 150 received as advance on the date of the 
agreement to sell, Rs. 8o received to cancel a mortgage arrangement made with 
third parties, and a sum of Rs. 170 lent on a promissory note. 

The first defendant sold the property on 2nd September, 1943, under Exhibit 
D-r to the second defendant for a sum of Rs. 2,500. The plaintiff has brought 
the suit to enforce the terms of Ex. P-1, the agreement to sell in his favour, alleging 
that the second defendant purchased the property with notice of the agreement. 
The District Munsiff held that Ex. P-1 was superseded by the mortgage Ex. P-2 
and that there was no prohibition under the mortgage to sell the property to any 
one else. He dismissed the suit. - On appeal, the District Judge concurred with the 
District Munsiff that the terms of the mortgage governed the rights Sie Spices : 
but he held that there was a right of pre-emption conferred on the plaintiff which 
he could enforce. He remanded the suit for consideration of the other issue, namely, 

“ Whether the second defendant is a besa fide purchaser for valuable consideration without notice 
of the alleged agreement to sell and right of pre-emption in favour of plaintiff.” 

The defendants have preferred this appeal. 

There can be no doubt that the agreement Ex. P-1 is not now in fotce after the 
mo e Ex. P-2 in which it is definitely stated that the first defendant was then 
unwilling is sell the property in accordance with the agreement already entered 
into. plaintiff was a consenting party and we must now look to the terms of 
the mortgage to ascertain their respective rights and obligations, ‘There is nothing 
like a ion of the operation of the agreement to sell which was to revive when 
the first jcrendant entertains once again an intention to sell. It is true that if he 
proposed to sell he was to sell for the zum fixed in the original agreement minus 
the sum of Rs. 400 received under the mo But it is the agreement under 
the mortgage that has to be regarded as in force between the parties and not Ex. P-1 
which was abandoned or superseded except for attracting the price specified therein. 

Can a right of pre-emption conferred on the mortgagee under the mortgage 
be enforced? Obviously not. It serves asa clog on the equity of redemption— 
not directly but all the same pointedly. The right is not extinguished ip the tense 
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that there is a term that if the niortgage is not paid on the due date there is to be 
& conveyance for the amount due. or is there any condition that the mortgagor 
shall not redeem except on payment of something more than what is really due. 
Nevertheless a term under which the mortgagor agrees, as part and arcel = the 
mortgage transaction, to sell the property to the mortgagee for a named price fetters 
the sani, in the sense that agan aka arises for him to sell the property so that 
he can redeem the mortgage, he cannot sell except to the plaintiff and for the price 
mentioned. This is prohibited by law. So long as there is the right conferred 
upon the mortgagee to enforce specific performance of the agreement to sell, it 
does not very much matter whether the option is that of the mo or the 
mortgagor. It is unnecessary to cite any other authorities in support of this view 
than Samuslv. Farrah Timber and Wood Paving Corporation!, followed in Venkata Satya- 
nar v. National Insurance Co., Lid., Calcutta’. Though the rule prohibiting 
such a contract is founded more on sentiment than on principle, as pointed out b 
Lord Macnaghten in the English case,it was still held that a mortgagee is not all 
at the time of the loan toenter into a contract for the purchase of the mortgaged 
property. ‘There is plenty of legal learning on the meaning of the rule, “ once a 
mo always a mo e,” and the exceptions ed on it by decisions. 
But itis futile to contend against a strong current of decisions in force for nearly 
one and a half centuries, if not more. Lord Lindley points out at page 329 referring 
to Resos v. Lisle?, that the decision would not have been affirmed if the agreement 
to buy the equity of redemption had been one of the terms of the mortgage trans- 
action itself. , l 

The decision in Ramaswami Pattar v.-Chinnan Asari*, which appears to recognise 
the position that a mortgagee may stipulate for a right of pre-emption cannot be 
considered good law in view of the authorities referred to above. But it is useful 
in one respect, viz.; that the fixation of a price for the property on the basis of a sale 
or absolute conveyance can be regarded as oppressive or unconscionable and that 
it can be relieved against, even if the-term e not of its own force operate as a 
clog on redemption. é 

For the reasons mentioned above, the appeal is allowed and the decree of the 
District Munsiff restored with costs right Jaen 

No leave. 

V.P.S. oo 1 e Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT — MR, Jusriag HORWILL, l 
Londa Abbayee of Pithapuram ` ..  Patitioner* 
p. 

Badam Suryanarayana and others .. Respondenis. 


n Civil Procsdurs Code (V ef 1908), section 51— Mandatory nature of the provisions ef —Complianes roith— 


In execution of a small cause decree, the petitioner, who is the judgment-debtor, was given notice 
to show cause why he should.not be corhmitted to prison. He a and filed a counter but 
was abeent on the date to which the application was posted for di The decree-holder was 
ordered to pay arrest batta and when was done an order for arrest was issued. In 
e E Ru O before the Court and was released on his 
security to file an insolvency petition, and the execution petition was s 

On & contention in revision against the order of arrest that there was a non-compliance with 





as the order eventually by the Court was not one that the t-debtor ahould be detained 
in a civil prison and that the judgment-debtor had nothing to complain of. 

I. (1 A.C. gas. : f - 8. ep AC 961, . 

na hoo 2 MET 126. oe oo II J. 132: LL.R. 24 Mad. 449. 


* (f. R. P, Nos. go and 31 of 1946. : i 17th July,” 1946. 
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Petitions under section 25 of Act IX of 1887, praying that the High Court will be 
piesa to revise the ọrders of the Court of the Subordinate Judge, dated 
th October, 1945 and máde in E. P. No. 218 of 1945 and dated 22nd October, 1945, 
and made in E. A. No. 686 of 1945, both the Ed P. No. and E. A. No. filed in 
S. C. S. No. 430 of 1933. mm 
D. Narasarayu for Petitioner. 

M. V. Nagaramayya for Respondents. 

The Court delivered the following 

Jopcment.—In execution of a Small Cause decree, the petitioner, who is the 
judgment-debtor, was given notice to show cause why he should not be committed 
toprison. He dese and filed a counter ; but on the date to which the appli- 
cation was posted for disposal he was absent. His objections were apparently read 
but overruled. The decree-holder was then ordered to pay arrest batta and when 
that was done, an order was issued for his arrest. In pursuance of that order he 
appeared before the Court; but he was released as he furnished security to file 
an insolvency petition. The execution petition was thereupon dismissed. The 
two civil revision petitions have been one against the order of arrest and the 
other against the order overruling the ane dBiectionk 

Order 21, rule 40 of the Code of Civil Procedure makes the procedure quite 
clear when a decree-holder is desirous to have the ju t-debtor committed to 
prison. In the first place, notice must go to him. en if he fails to a in 
answer to the notice, the Court may, if the decree-holder so wishes, order his arrest. 
He is then brought before the Court, which should take the evidence of the decree- 
holder in support of his application and give tbe judgment-debtor an o portunity 
of showing cause why he should not be committed to civil prison. en under 
sub-rule (3), the Court may commit the judgment-debtor to detention in a civil 
prison subject to the provisions of section 51. Section 51 contains the mandatory 

rovision that the judgment-debtor shall not be committed to prison unless the 
urt is satisfied for reasons recorded in writing that the judgment-debtor should 
be committed to prison for one of the five reasons set out in the section. Under 
rule 37 e. where ap is not made in obedience to the notice, the Court 
shall; if the decree-holder so requires, issue a warrant for the arrest of the judgment- 
debtor. In this case the judgment-debtor did appear in obedience to the notice, 
but failed to ap on the adjourned date when the matter came up for inquiry. 
If the Court eventually ordered the detention of the judgment-debtor in prison 
as a result of overruling the judgment-debtor's objections, the order would have 
been open to the objection that the learned Subordinate Judge had not complied 
with the mandatory provisions of section 51; because before committing the 
judgment-debtor to a civil prison, the Court is bound to be satisfied that one of the 
clauses (2) to (c) of the proviso to section 51 makes the judgment-debtor liable to be 
ined in prison. But a recital of reasons is not necessary if the order eventually 
passed by the Court is not one that the judgment-debtor should be detained in a 
civil prison. As the learned Subordinate Judge accepted the undertaking of the 
petitioner to file an insolven d de he released him and dismissed the execution 
petition. So the fadementle tor has nothing to complain of. 

There is no need for me to attempt to anticipate what steps the learned Subordi- 
nate Judge will take if the judgment-debtor does not file an insolvency petition. 
If the present applications are intended to meet the contingency of a later order 
committing the judgment-debtor to jail, they are premature. 

The petitions are dismissed with costs (one set). 


— 


V.P.S. —— 9 : Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
busco oes ALFRED HENRY LioNEL Leaon, Chief Justice AND Mr. JUSTIOB 
O 


Mukkara SUD Chetti .. Appellant® 


The ne Trust Estate, Tiruttani, by its executive officer 
G. Doraiswami Naidu AN uisi 


Madras Estates Land Act (1 ./ 1908) sections 3 (4) cmd 13 d 33 (^ nire 
by the in 
III ois ua E a 


cu» ee iin HM eer MAN an improvement for the 

Act, Improvement does not mean so oe Wich mun Del RIDE: 

manent character. The dizging of wells a yet ia a Bolding with a view o irrigating an 

ee ger E constitute an improvement within the meaning of 

EERE (3) ot the Estates Land Act where the water has been so utilised and the ryot cannot be 
c to pay higher rate of rent on account of any change in the nature of the crop raised. 

"A alge itp i rad ned ae hii dg o ul esl va a iu vid 
bas not at any stage by the parties and which is taken by bim swo mote. 

Appeal under clause 15 of the Ind: Patent against the decree of the Hon'ble 
Mr, Justice Byers, dated the gist of November, 1945, and passed in S. A. No. 
185 of 1945 preferred to the High er against the ecree of the District Court 
of Chittoor in A. S. No. 140 of 1943, preferred against the decree of the Court 
of the Special Deputy Collector of daaa Divionin S. S. No. 3648 of 1942. 


S. A. Seshadri Aiyangar for Appellant. 
D. Narasaraje for Respondent. 
The Judgment of the Court was delivered by 


The Justics.— The appellant is a ryot cultivating a holding in the Karvet- 
Trust tein liruttan. Originally the land was suitable only for the raising 
of dry crops. The appellant is the tenant of an adjoining holding, which is in 
another Estate. Some ten years he dug two wells on the adjoining holding 
and with water obtained therefrom, he grew wet crops on his holding in the Karvet- 
nagar Trust Estate. It is common ground that it is customary for tenants of lands 
in that Estate to pay rent according to the nature of the crop raised. When a dry 
end 1951 the appellant grew paddy and the executive ole In faslis 1349, 1350, 
1351 the appellant grew paddy and the executive officer of the Estate sought 
charge him with the customary rent on such a crop. The appellant objected, 
Dee P n d py di executive officer in the Revenue Court, a decree or the 
higher rent was passed. The appellant appealed to the District Judge of Chittoor, 
who held that as the construction of the two wells on the adjoi meant 
an improvement of the other holding, the landlord was not enti Folding mean 
higher rent, the case falling within section 13 (3) of the Madras Dowd Land Act. 
The executive officer had that the crop was raised from water supplied 
from & well belonging to the te, but this plea was not accepted by the District 
Judge. Consequently, the District Judge Fe the decretal amount in accord- 
ance with the rate e charged for a iN dry crop. ‘The Estate appealed to this 
Court. The appeal was heard by Byers, J., who allowed it on a point which 
had never been raised in the Courts below but was taken by him suo motu. The 
learned Judge considered that as the water came from the wells dug by the: tenant 
on the adjoining holding it did not constitute an JZIDprovenent within the meaning 
of section 18 (3). 
We consider that the learned Judge was not justified in deciding the 'second 
des on à AE petes which had not been raised at any stage by the parties. We 
say that the learned Judge erred in holding that section 13 (8) did 
ot iis The section says: 


* Ie P. A. No. a of 1946. 19th March, 1946. 
e 





t 
o 
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“ (3) Notwithstanding any usage or contract to the con ryot shall not, by reason of his 
an improvement at his expen, become liable to tra higher ras of reat on acount of any 


increase of oe sey ae (e AE the crop raised, as a consequence of suc 
Section 3 w gives the definition of the word “ improvement.” It means with 
reference to a ryot’s holding any work which materially adds to the value of the 
holding, which is suitable to the hòlding and consistent with its character, and 
which, if not executed on the holding, is either executed directly for its benefit or 
after execution is made directly beneficial to it. 


The evidence given by the ap t in the Revenue Court was that he had dug 
these two wells for the p ot irrigating his holding in the Karvetnagar Trust 


Estate and it is manifest that he had utilised the water from these wells for this 
. Therefore the wells constitute an improvement within the meaning of 
section 19 (3). 

On behalf of the respondent it is said that the appellant can at any time, if he 
wishes, discontinue this supply. This may bé so although it is not likely as the wells 
were dug for the purposes of this particular holding. To be an improvement 
within the meaning of the Act, does not mean so which must be of & per- 
manent nature, Any work which improves the value of the land for the time being 
is an improvement and the digging of these two wells has improved the value. 
The decree of the District Judge should not have been disturbed. It-is restored 
with costs here and before Byers, J. 

V.S. -——— Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR SIDNEY WADSwORTH, Officiating Chief Justice AND Mz. Justice 
RAJAMANNAR. 


Messrs. M. Siddique and Company .. Appellant* 
D. 
Mysore Textiles Agencies. .. Respondent. 
Madras Yarn (Dealss) Control Order (1949)—O Sa lied. Deas eae 
aan D sakan | ga Wane as CIL Ses Jenang mirah ilegai—bBwurden of proof as to illegality 
traxsaciion —' Sale "— When Railway receipi— Nature of as to title to goeds consigned—Sale of 
Act (II of 1930), section Cloth and Yarn Bc omer) ia (040) section 
—Net applicable where ceiling price was fred after the completion of 


The Madras Yarn (Dealers) Control Order ry bela designed to deal mainly with 
the phyzical storage and sale of within the Province. Th Ta making Bir 
TAn a a Dict be aa wy brig He EAA within the of the 
Order. 


: If defendant pp errs on retale in of sale of 
unable to establish that was a sale within the AE DB a uen uM 


A sale would be com br ebo delivery f the goods othe way Re eaten 
them to the buyer, ed that the seller did not reserve a right of . Thus, if the 
the 


alone the of Ip in.the while in tranzit. The mere fact that the document of title 
was in the custody of the E ngo eae give Dua ere eye bis Hea over: tae goods, 
would not prevent the title from passing to the buyer. 


I the abeence of any evidence as to the nature of the railway receipt in respect of the goods 
pe that the transaction was completed in Madras the defendant on whom the burden 





Where the prices under the Cotton Cloth and Yarn (Con fon Geen AT 3, 
Guinea MEET A Emi tne tow 
(Contracts) Ordinance ( ) will confer no not be entitled to the refimd 
of any excess over Em 
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do against the decree of the Court of the Subordinate Judge, Coimbatore, 
in O. 5. No. 195 of 1943. 


V. Ramaswami for Appellants. 
V. C. Gopalarainam and L. V. Krishnaswami Aiyar for Respondent. 
The Judgment of the Court was delivered by 


The Chief Justicé.—lhe appellant company was the defendant in a suit for 
damages for breach of contract for sale of Most of the facts are not in dispute. 
The plaintiff company has its office in ore and works in conjunction with 
a mill in Cochin state. The defendant company has an office at Coimbatore. 
On the 14th May, 1943, under Ex. P-1 the plaintiff agreed to sell to the defendant 
200 bales 40 s. of Cochin Egyptian Special D.H.X.C.R. yarn at a price of Rs. 4 
per bundle of 10 lbs. ex-mill site, delivery July 1943, payment cash against d 
or railway receipt. There was trouble between the parties about the performance 
af this contract and on the gist July, 1943, the parties met at Coimbatore and 
entered into a fresh agreement, Ex P-1 (a) the relevant portion of which provides 
that the defendant withdraws all complaints regarding quality and count which 
have been raised so far and agrees to accept and take immediate delivery of 150 
bales of of the same description as originally accepted without any objection 
as to ity and count or ticket. The bales are to be despatched from “ .omorrow ” 
from Pudukad (which:is in Cochin State) to Cochin harbour or Wadibunder 
as the case may be; and it is mutually agreed that the balance of the original 
contract should be treated as cancelled without liability on either side. In pursuance 
of this revised agreement 85 bales were despatched to the order of the defendant 
and deli was taken without complaint. With reference to the remaining 65 
bales, the defendant gave instructions for their despatch to Calcutta and on the 
17th August, 1943, an invoice for these goods of the Vu Wiles of Rs. 1,27,416-4-0 
was tendered to the defendant’s agent to Coimbatore by the agent of the plaintiff 
together with the wan E relating to the consignment of these goods from 
Pudakad to Calcutta. is railway receipt, unfortunately, is not in evidence 
and we do not know whether it was made out to “selfi?” or to the consi 

int which has a cogsiderable ing on the contentions in appeal. The defend- 
ant refused to take delivery, nominally use of a counter claim relating to another 
transaction. In the end the railway receipt was auctioned at the risk of the defend- 
ant and the goods were sold at the price of Rs. 26-8-0 bale as compared with 
the contract price of Rs. 49. The plaintiff claimed measured by the 
difference between tbe contract price and the price fetched at the re-sale. 

Various contentions were raised in the suit. We are now concerned with only 
two of these contentions, Firstly, a contention that the contract is ill because 
neither the plaintiff nor the defendant had licences as required under Madras 
Yarn ers) Control Order, 1943, and secondly a contention that in any case 
the defendant is entitled to a rebate by reason of the subsequent fixing of the pum: 
prices under the Cotton Cloth and Yarn (Control) Order, 1943; read along wi 
the Cotton Cloth and Yarn (Contracts) Ordinance, 1944. It 1s common ground 
that altho the plaintiff had a licence to deal in yarn issued by the Mysore Govern- 
ment and altho the defendant had licences to deal in yarn issued by the Govern- 
ments of Bombay and Calcutta, neither the plaintiff nor the defendant hada licence 
from the Government of Madras. The be dier Control Order, 
19435 in terms extends to the whole of the Province of . It defines “ dealer ” 
as ““a person who sells or stores for sale yarn, whether wholesale or retail, whether 
on his own account or as a commission agent, and whether or not in conjunction 
with any other business, but it does not include a cotton spinning il or its 
authorised agent selling on its behalf yarn produced 1t." 3 of the Order 
states that except as provided in clause 10 eo no application here) no 
person shall carry on usiness as a dealer in this Province he has a licence 
iugi under this order by the Provincial Textile Commissioner. Reading this 
clause alomg with the definition we may take it that it prohibits any unlicensed 


sa 
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person from either selling within the Province of Madras or storing for. sale within 
the Province of Madras otherwise than asa proprietor or an authorised agent 
of a cotton spinning mill. 


Now, it is not contended that the plaintiff was the proprietor or agent of a 
cotton spinning mill with reference to this transaction. The contract i 
the transaction is the original contract, Ex. P-1 embodied in a document Eee 
from Bangalore, as modified by the subsequent agreement, Ex. P-1 (a) which was 
signed in Coimbatore. Neither of these contracts amounts to a completed sale. 
By section 4 (3) of the sale of Goods Act, where under a contract of sale the roperty 
in the is transferred from the seller to the buyer, the contract is call a sale ; 
but where the ee ee ods is to take place at a future time 
or subject to some condition thereafter tobe fulfilled, the contract is called an agree- 


ment to sell. The of the property in the goods is controlled by section 23 
of the Sale of Act, which runs as follows: 

g Where there i tract for the.sale of unascertained future i 
ELM of that muon kad ia a dei veal] e itate ane incendie o ccu 


ipu either the arepan wadas obe TI or by the buyer with the ament of the seller, 
property in thereupon passes to buyer. ascent express or implied, 
il We ee D UM TN i 

2 Se ee e cn the seller delivers the to buyer Carrier 

P ns vin ainak bee Ge nC KE the pupee ie qi NE 
and does not reserve the right of disposal, he is deemed to have unconditionally appropriated the 
goods to the contract.” 
The question is whether with reference to the terms of this section the sale of the 
goods which forms the subject of this suit was in the Province of Madras. If it was 
in the Province of Madras, then clearly the laintiff must be deemed to have done 
business as a dealer in contravention of the Yarn (Dealers) Control Order, 
1943, and the transaction would be an illegal transaction which could not form 
the basis of an action for damages. 

We do not think that the mere making of an agreement to sell in futuro within 
the Province of Madras would of itself be sufficient to bring the transaction within 
the mischief of the Madras Yarn (Dealers) Control Order, 1943. That order is 
obviously designed to deal mainly with the physical storage and sale of goods within 
the Province ; and it has been contended before us that even if there was a sale 
within the Province, if the sale related to goods which were to be delivered outside 
the Province, it would not offend against the provisions of the Order. For the 
purpose of the present case it is unnecessary to decide this extreme contention 
one way or the other; but if the defendant is unable to establish that there 
was a sale within the Province, it seems to us that the illegality of the transaction 
upon which the suit is based could not be made out. Clearly the burden lies u n 
the defendant to establish that the plaintiff's suit must fail because of the illegality 
of the transaction. 

Having regard to the terms of section 23 ee it must, we think 
be held that the sale would be completed by the delivery of the goods to the 
railway for the purpose of transmitting them to the buyer, provided that the seller 
did not reserve the right of disposal. Translating this into the terms of y 
commerce, if the seller delivered the goods to the railway for conveyance to ‘‘self”’ 
at Calcutta, there would not be such an appropriation as would pass title to the 
purchaser. In order to complete the transaction it would be necessary to endorse 
the railway receipt and deliver it to the buyer. , If, on the other hand when this 
consignment was booked at the railway station in Cochin State the railway receipt 
was made out to the buyer, this would become a document of title vesting in die 
buyer alone the right of ownership in the goods while in transit. The mere fact 
that the document of title was retained in the custody of the seller, though it might 
give him some equitable lien over the goods, would not prevent the title from 
passing to the buyer. 

The result therefore is that the question whether this sale was a sale in the 
Cochin State or a sale in the Province of Madras reduces itself to the question, 
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whether when the goods were consigned to the railway at Pudukad in Cochin State, 
they were consigned to the railway for transmission to the buyer unconditionally 
or whether they were consigned for transmission to the seller or some agent of his. 
This is a point upon which we have no evidence and as it is incumbent upon the 
defendant to prove the illegality of the contract, the defendant not oe proved 
that the contract of sale was completed within the Province, we must hold that its 
ilegality has not been established. 

It is unnecessary to go at length into the further contention that the defendant 
would be entitled to a rebate having to the retrospective operation of the 
Cotton Cloth and Yarn (Contracts) Ordinance, 1044; section 2 of that Ordinance 
deals with the position when the contract for sale has taken place before the 
coming into force of the Cotton Cloth and Yarn (Control) Order, 1943, and 
delivery has taken place on or after the date of fixing the maximum price by an 
order under that provision. In such circumstances the buyer is entitled to the 
refund of any excess over the maximum price fixed under that order. Admittedly 
the fixing of the maximum price in the present case was after the date -on which 


the sale is alleged to have been completed. This ordinance will therefore confer 
no benefit upon the defendant. 


While therefore we do not agree with the grounds upon which the lower 
Court held the contract of sale not to be ill and it seems to us clear that the 
mere fact that the plaintiff has a licence in Mysore could not authorise him to 
sell goods in the Madras Province, we dismiss the appeal with costs. 


K.S. ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Ms. JUSTIOB YanvA ALI. 
Earamalla Sanjamma .. Appellani* 


Anna Sayanna .. Respondent. 

Madras Village Cowrts Au (l , sections 20-A amd 73—Decision of Village Court—Finality 
— cance json Gin oe bois Cee Order 21, Rules 
go and ga—Fraud extraneous te conduct of rale—Applicability of nals 9a (3). 


provided 
of a particular description of which he has taken competent ce, to the concerned 
" i E EA SR arde 
Court is concerned in which the decree was pamed and will not altogether exclude the 


sale that Order a1, rules 9o and 92, Civil Procedure Code, would come in for 


the 

the allegation of fraud relates to a matter which has nothing to do with the ication or 
conduct of a sale, the bar provide ode 98 8) will not arise. The ion whether the sale 
was brought about the fraud of decree balder, He nuek and others and the 


question whether the decree itself was obtained by fraud are matters outside the scope of Order ar, 


go. 

Appeal against the decree of the District Court, Kurnool, in A. S. No. 11 of 1944, 
preferred against the decree of the Court of the District Munsiff, Markapur, in 
Q. S. No. 423 of 1942. : / 

M. Appa Rao for Appellant. 

V. S. Narasimhachar for Respondent. 

The Court delivered the following 


Jupoment.—The plaintiff is the appellant. He owned a house which had 
been usufructuarily mortgaged to the second defendant for a sum of Rs.'170. A 
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suit for the recovery of a money debt was filed by the first defendant against the 
plaintiff in the Panchayat Court of Cumbum and a decree was obtained. The 
decree was transferred for execution to the District Munsiff's Court of Markapur 
as the house belonging to the judgment-debtor was situated within the territorial 
jurisdiction of that Court. In the execution sale held on the 16th October, 1942, 
in E. P. No. 28 of 1942 the podia ke second defendant purchased the house subject 
to his own mortgage for a sum of Rs. 155. The plaintiff thereupon brought the 
suit out of which this appeal arises to set aside that Court sale on the ground that 
the decree was obtained by fraud and that there was also fraud in connection with 
the sale proceedings. The fraud that was alleged in connection with the decree 
was that although she had permanently left Cumbum and was residing in Markapur, 
the suit was filed in the Panchayat Court at Cumbum which had no jurisdiction to 
entertain the suit against her. With regard to the sale, the fraud that was alleged 
was that there been an understanding between the first defendant and the 
laintiff that the former should receive from the latter a sum of Rs. 50 in full satis- 
tion of the decree and it was in pursuance of that understanding that an ee 
cation was made jointly by both to the Court on the i A. t, 1942, to which 
date E. P. No. 28 of 1942, had originally stood posted, to adjourn tbe sale for a 
period of two months in order to enable à to pay the said sum. ‘The plaintiff's 
contention is that sometime prior to the 16th October, 1942, to which date the sale 
was posted the plaintiff paid a certain portion of the agreed sum to the first defendant 
and the first defendant agreed to give her some further time for the payment of the 
balance. He also undertook to see that the sale did not come off on the 16th 
October, 1942. Depending upon that assurance she did not attend the Court 
on the 16th October, 1942, and on that day the second defendant in collusion 
with the first defendant purchased the property in the Court auction which was 
held for Rs. 155 subject to his mo , and the sale was subsequently confirmed 
by the Court. She contends that the house is actually worth Rs. 600 and the sale 
was brought about as a result of fraudulent collusion between the two defendants 
against her. ‘The first defendant in his written statement supported the plaintiff's 
case and stated that he had given a letter to the second delengan on the r5th 
October, 1942, to be delivered to his pleader to obtain a further adjournment of 
the sale and that that letter was fraudulently suppressed by the second defendant 
who, knowing all the circumstances, fraudulently purchased the property in his 
own name. The second defendant denied all hee allegations and stated that 
there was no fraud either in connection with the decree or in connection with the 
sale. He alleged that there was collusion between the plaintiff and the first defend- 
ant and he also contended that the suit was not maintainable. Several issues were 
framed concerning the allegations of fraud and material irregularity with reference 
to the sale and concerning its legality. The third issue which was in the followi 
effect: '* Whether the suit to set aside the execution sale is maintainable in law 
was tried by the trial Court as a preliminary issue and it was held that Order 21, 
rule 92 (3) of the Civil Procedure Code was a bar to the suit and that consequently 
it was not maintainable. ‘The suit was dismissed by the trial Court and the learned 
District Judge on appeal agreed with the view taken by the trial Court, and hence 
this appeal. M 


The first objection with regard to the maintainability of the suit is based upon 
the bar provided in sub-rule (3) of Order 21, rule 92. Rule go provides for an 
application to set aside an execution sale on grounds of irregularity or fraud. Sub- 

€ (1) of rule 92 provides inier alia that where no application has been made under 
Order 21, rule 90, tbe Court shall make an order co ing the sale and thereupon 
the sale shall become absolute, and sub-rule (3) provides, ' No suit to set aside 
an order made under this rule shall be brought by any person against whom such 
order is made." In the present case, admittedly, no application was made under 
Order 21, rule 9o and hence it is contended that sub-rule (3) precludes the institution 
of a suit to set aside an order made under rule 92 (1) co ing the sale. Before 
dealing with this question, I have to take note of the fact that in the course of the 
appeal before mid District Judge it seems to have been conceded on behalf 
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of the plaintiff that Order 21, rule 92 (3) is a bar to the maintainability of the present 
suit and hence the learned Judge did not feel called upon to examine that question 
in any detail although at the end of his judgment he stated that on the facts he 
with the learned District Munsiff that the suit was not maintainable in view 
of the provisions of Order 21, rule 92. Mr. Appa Rao is not making any such 
admission in this T and being a question of law he contends that-it is open 
to him to say that the admission made by the learned advocate for the plaintiff 
in the lower a Court is erroneous in law and is not binding. His argument 
is that it is only where there is an allegation of material i arity or fraud in 
publishing or conducting a sale that Order 21, rules go and 92 would come in for 
application. But where the allegation of fraud relates to a matter which has nothing 
to do with the publication or conduct of a sale the bar provided by rule 92 (3) does 
not arise. The contention has to my mind to be upheld. The question whether 
the sale was brought about by the fraud of the decree-holder, the auction 
and others and the question whether the decree itself was obtained by fraud are 
matters outside the scope of Order 21, rule go. (Vide Khagendranath Mahata v. 
Pran Nath Roy? and Bhagwan Das Marwari v. Suraj Prasad Singh*). The learned 
District Judge has in this connection voa od referred to the conduct of the 
plaintiff in acquiescing in the decree which she is deemed to have done by reason 
of the joint application made by her on the 17th August, 1942, for the adjournment 
of the sale on the same proclamation. Ifitis treated as a matter from which some 
sort of estoppel arises, dae there should be a specific pleading with regard to that 
matter da on a properly raised issue the plea will have to be investigated as one 
offact. From the mere circumstance that the plaintiff was a party to an application 
for an. adjournment of the sale, an inference cannot be drawn that she acquiesced 
in the correctness and validity and the binding nature of the entire decree. Her 
own case is that she made the application because, even though the decree was 
obtained by fraud, she was willing to settle the matter at a sum of Rs. 50 in full 
satisfaction and that the first defendant had agreed to the same, but after havi 
done so and having obtained from her a portion of the amount he colluded wi 
the second defendant and made her keep away from the sale with the result that 
the second defendant purchased the entire property for a grossly low price. That 
case has not been investigated at all, and without doing so, to infer from the mere 
filing of the application that she had acquiesced in the validity and legality of the 
decree is, to say the least, unreasonable and unjust. That question will therefore 
have to be left open for being duly tried in the course of the trial of the suit. 


Although the second ground upon which the learned District Judge has based 
his judgment was not raised at the trial stage before the District Munsiff, the learned 
District Judge has examined the case from a new and different standpoint. He 
held on a scrutiny of the provisions of the Madras Village Courts Act that the suit 
itself would not lie in a Civil Court in view of the provisions of section 78 of that Act. 
Section 73 of the Village Courts Act provides for the revision by the District Munsiff 
in certain cases of the proceedings of a Village Court. In cases where the Panchayat 
Court has exercised jurisdiction not vested in it by law or otherwise acted 
illegally or with material irregularity the District Munsiff, may, on a petition being 
presented within sixty days from the date of the decree by the aggrieved party, set 
aside such a decree. Then comes the following provision in that section : “ except 
as provided in this section, every decree or order of a Village Court shall be final.” 
The learned District Judge points out that no such petition having been filed to 
revise the decree before the District Munsiff within sixty days, it was not open to her 
to file a suit in the District Munsiff's Court to set aside the decree. This raises an 
important question, viz., whether, a provision in a statute of this kind has the effect 
of ousting the jurisdiction of a Civil Court and making the decree of the Panchayat 
Court final in the sense that no remedy is available in any other forum. The learned 
District Judge has not examined the question but was content with acting upon 
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his reading of the bare section 73 of the Village Courts Act without regard to the 
scheme of the entire enactment. That scheme and the effect of the decisions bearing 
upon the subject however point to a different conclusion. A number of cases have 
been cited, but it would be sufficient to deal with some of the recent and leading 
cases touching the question. In Secretary of State jor India v. Mask and Co.!, a question 
arose before the Privy Council whether a decision by an Assistant Collector on the 
duty leviable on imported goods is a decision within the meaning of section 188 
of the Sea Customs Act and whether, when the right of revision therefrom conferred 
by section 191 has been exercised and an order under that section was made, the order 
was final and the jurisdiction of the Civil Court was excluded. Their Lordships 
held upon a construction of the Act and the various sections thereof that the order 
in that case had the effect of ousting the jurisdiction of the Civil Courts. The 
general principle was stated to be that the determination of such a question must 
rest on the terms of the particular statute which was under consideration and 
decisions on other statutory provisions were not of material assistance except in 
so far as the general principles of construction were laid down. Then their Lordships 
adverted with approval to the well known judgment of Willes, J., in Wolverhampton 
New Water Works v. H ord*, which was approved by the House of Lords in 
Neills v. London “Express Newspapers Lid.3 With reference to those cases it was 
pointed out that the question was,whether the case before the Privy; Council fell 
under the third class stated by Willes, J., viz., 


“ Where the statute creates a liability not exsting at common law, and gives abo a particular 
remedy for enforcing it .... .. with respect to that class it has always been held that the party 
must adopt the form o: remedy given by the statute.” 


Their Lordships then proceed to say this: 


inferred, but that such exclusion must either be explicitly expressed or clearly implied. It is also 
Civil have to j 


The same principle has been put by Varadachariar, J., in Xamaraja Pandia Naicker v. 
Secretary of State for India in Council*, in these terms: 


“The ordinary rule is that where a person's liberty or is interfered with, under colour 
of statutory powers, he has a cause of action which the Civil are bound to entertain unless 
a ber to such entertainment has been enacted expressly or at least by necessary implication. Where 
there is no question of'a common law right and an infringement thereof, the position may be different, 
for in such cases, the ordi Tera uad Ara face no nasika eben and therefore there di no question 


Bheishankar v. Ths Municipal Council, Corpera:ion 

ef Bembay’, and Natarqja Mudaliar v. Municipal Council of Mayoaram* fall under this category, where 

the right or status was itself the creation of the statute. in ee ee ees 

the Legislature may point to particular modes of redress. But in dealing with this of cases, a 

Ske Ges Ce Ewa e g aal righi of resort to thie Civil Court And any 

eeg ure in seeking the aid of the i 
a 


decision by a Court, it is immaterial, whether the Civil Court is means of 
a suit or by an or petition is the basis of the decision in Ramachandra v. Secretary of State" 
as explained in Ramachandra v ef Stats*. The decision in Lekmarananda Bharati Sesami 


v. Commissioners, Hindu Religious Endowments Board, Madras’, is also explicable on the same ground.” 
This decision and the line of reasoning adopted by the learned Judge was ap 

with particular reference to the Privy Council decision in Secretary of Stats for India v. 
Mask and Go." by a Full Bench of this Court in Secretary of State for India v. Jagan- 
nadhan!9. That was a case that arose under the S Audit and Disallowance 
Rules framed under the Madras Local Boards Act, the question before the 
Full Bench was whether the Secretary of State was precluded from raising in the 
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High Court the question whether the Civil Court had no jurisdiction to entertain 
the suit as there was no appeal against the order of remand. The Full Bench held 
inier alia that in order to exclude the jurisdiction of the Civil Courts the exclusion 
. must be explicitly expressed or clearly implied, and on the facts of the case before 
the Bench it was found that there was a clear case of implied exclusion of the right 
to file a suit. A contention was raised by the Government Pleader in that case 
that the Civil Court had no jurisdiction to entertain the suit relying on Ramachandra v. 
Secretary of State!, Iswarananda Bharathiswami v. Commissioners, Hindu Religious Endow- 
ments Board, Madras*, Subbayya v. Thippa Reddi*, and the judgment of the Privy 
Council in Secretary of State v. Mask and Co.*. The learned Judges, after a detailed 
examination of those cases, refer to the decision of Varadachamiar, J., in Kamaraja 
Pandia Naicker v. Secretary of State for India in Council® and the Privy Council decision 
in Secretary of State for India v. Mask and Co.* and with reference to the latter say : 


“ There Lord Thankerton in deliveri the iudgment of the Board said that it is settled law that 
the exclusion of the jurisdiction of the Civil Courts 1s not to be readily inferred. exchimion must 
etther be explicitly expressed or cl implied and approval was of the dictum of Willes, J., 
in Welverhampion Waterworks Co. v. ord*, that where a statute creates a liability not existing 
at Common Law, and gives also a remedy for enforcing it, the party must adopt tbe form 
of remedy given by the statute." 


Then the learned Judges summarise the position in these words : 

“Therefore, we have here two principles clearly established. ‘The first is that, to exclude the 
jurisdiction of the Civil the exclusion must be licitly expressed or clearly implied. The 
second is that, where the lability is statutory as to liability under the Common Law, the 
party must adopt the remedy given to him by the statute. I cannot imagine a clearer case of implied 
exclusion of the right to file a suit than we have here." l 
This view was subsequently followed by a Division Bench of this Court recently 
in Sri Kothandaramaswami Temple v. Veezhinatha Aiyar!, which was a case that arose 
under section 44 of the Madras Hindu Religious Endowments Act. It was in that 
case found that section 44 did not preclude the trustees from filing a suit in a Civil 
Court and that the section merely permitted the a hea on an application 
to order the recovery of the amount charged and that did not in itself mean that 
the trustee of a temple benefited by the charge was compelled to proceed under 
that section. The section did not expressly exclude the right of a suit nor could 
it be read as implying its exclusion. 

These being the tests and principles laid down in the various decisions, we 
have to examine the Village Courts Act to see whether by reason of section 73 of 
that Act the jurisdiction of the Civil Courts is excluded with to suits or 
remedies which are ordinarily cognizable by a Village Court. Section 13 lays 
down the classes of suits of which the Village Courts can take cognizance and of 
which those Courts cannot take cognizance, and section 14 lays down the conditions 
upon which the jurisdiction of the Court arises. We then have section 20-A which 
runs thus: 

* (y) Ifa suit which is triable by a village Court is instituted in the Court of a District Munsiff, 
he may, unless sufficient reasons exist to the contrary, transfer it to the village Court. 

(2) Where a District Munsiff tries a suit which is triable by a Court and is of opinion 
that the suit ought to have been instituted in the vi Court, no costs be allowed to a successful 
plaintiff and a successful defendant shall be his costs as between pleader and client.” 
Then we have section 73 which provides for a revision the District Munsiff of 
any decree made by a Village urt and the provision therein that every decree 
and order of a Court shall be final except as provided in that section. To 
start with, it has to inted out that in this Act there is no express exclusion of 
the jurisdiction of the Civil Court. Nor is there any provision therein from which 
it can by necessary implication be inferred that the jurisdiction of the Crvil Courts 
is ousted. On the contrary section 20-À appears to have the effect of retaining the 
corícurrent jurisdiction of the Civil Courts over the classes of cases which can be taken 





I E.R. ` 


E LLR, 12 Mad. 105. I.L.R. (1940) Mad. 599, 
(1931) 61. M.L.J. 117 : L,L.R. 54 Mad. 3 nd; A 
E 7 ios s MLJ. 68 PLR frogs) 


I. 
ur 
n Mode MIT ret ORE ores 553: 


I] SANJAMMA J. SAYANNA. 257 


cognizance of by the Village Courts ided that it is open to the District Munsiff 
to transfer a case of a particular desertion of which he has taken competent 
cognizance, to the concerned Village Court. A kind of ty has been attached 
under clause (2) of section 20-À that if a suit triable by a Village Court is tried by the 
District Munsi it is open to him in certain cases to deprive that party who ulti- 
mately succeeds of the costs in view of the consideration that the could have 
lessened the costs of the other side by instituting the action in the Village Court 
instead of in a Civil Court. Thus it is clear that the common law remedy is kept 
alive and that the jurisdiction of the Court is not only not excluded, but by clear 
implication retained. Further, it is not a case where the obligation is created by 
the statute, because it is only in cases where the statute itself creates an obligation 
and provides an exclusive code for its determination that the jurisdiction of the 
Civil Court can be said to be ousted. Having regard to these considerations I must 
hold that the view taken by the learned District Judge with reference to section 7 
of the Village Courts Act is not correct. The learned Advocate for the seco 
respondent auction-purchaser drew my attention to the case reported in Rama- 
natha v. Arunachala! where with reference to section 49 of the Hindu Religious 
Endowments Act the scope and meaning of the word “ " fell to be interpreted. 
It was held that it was inal to the extent even of excluding the right of an office 
holder or a servant of a temple to challenge the decision in a Court of law. The 
decision proceeds entirely upon the interpretation of that word in the context in 
which it occurs in other sections of the Act, viz., sections 53 and and since in 
those sections the only possible meaning is the meaning that the learned Judges 
t, it was held that the same meaning should be given to the same word occurring 
in section 43. In that case also the rule as enunciated by Varadachariar, J., in 
Kamaraja Pandia Naicker v. Secretary of Stats for India in Council! was adverted to. 
But with reference to the particular language of the provision before them the 
learned Judges arrived in application of that principle at the result already mentioned. 
Here the word “ final ” appearing in section 73 must be held to mean final so far 
2s de perüculas Couttls concernedin which die decree wan passed and cannot be 
held to extend to the exclusion of the jurisdiction of the ordinary Civil Courts. 


The result is that this ap is allowed and the decree of the lower appellate 
Court is set aside as also the finding of the Courts below on issue 3. That issue is 
found in favour of the plaintiff. But it must be strictly understood as confined 
to the two particular objections regarding maintainability that have been examined 
and decided here. The learned advocate for the second respondent says that he 
has some other objection to raise on the basis of section 47 of the Code of Civil 
Procedure. Ido not have the written statement of the second respondent before me. 
It will be a matter for the trial Court to consider if and when any further objections 
to the maintainability are raised whether those objections can be entertained and 
if so to adjudicate the same on their own merits. All other questions in the suit 
except those decided here are left open. Subject to these directions, the suit is 
restored to the file of the District Munsiff of Markapur for disposal according to 
law. The appellant will get his costs in this Court. costs in the Courts below 
will abide the result of the suit. The Court fee paid on the memorandum of appeal 
will be refunded. 


No leave. 


B.V.V. Appeal allowed. 
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(On appeal from the High Court of Judicature at Fort William in Bengal). . 


PRESENT :—Srr Parriax Spuns, Chief Justice, Sm MUHAMMAD  ZAFRULLA 
KHAN AND H. J. Kania, JJ. 


Maharajadhiraj Uday Chand Mahtab of Burdwan .. Appellant* (in 
f both appeals). 

v. 
Minor Samarendra Nath Mitra and others .. Respondents, (in 
both appeals), 


Inieroener : The Advocate-General of Bengal. 


sg age ae 198%, as amended in 1940), section 168-A and Government of India Act 
1935), schedule VII, List IT, 2 and ar and List II, No. 4—Section 168-A of the 
p 


ity of the 
Tenang Decrees to which section 16B-A af the Bengal Ti Act applies—Applt- 
cability of the Bengal Tenancy Act after the termination of the relationship of landlord and tenant. 

On a contention that section 168-A of the Tenancy Act was ultra vires the Province of 
Bengal as it directed that a decree for arrears of rent c in respect of a tenure or holding shall not be 
exccuted by the attachment and sale of any moveable or immoveable other than the entire 
tenure or holding to which the decree and was not covered by Entry No. a1 or No. 21 read 
with Entry No.g of List If of Schedule of the Constitution Act, and further was in 
conflict with Entry No. 4» List III of the same schedule, 


and tenant and the collection of rents. 168-A of the Bengal Tenancy Act is clearly a piece 
of legislation in respect of the right of a landlord and tenant with regard to rent which had accrued 
i ct to the tenant and is therefore covered the words 
of Entry No. ar. F , as the collection of rents is covered by Entry oO. 21, the iction and 
powers of the Courts in respect of the collection of rents is covered by Entry No. a in the same list. 
As section 168-A of the Bengal Tenancy Act clearly deals with the and jurisdiction 
get money paid to a decreexhiold 


Tenancy Act is in conflict with Entry No. 
of List ITI in that it restricted or affected the right of the decree-holder to have his decree 
; i p 


as provided in section »1 of the Civil Code. The Civil Procedure Code is made applicable 
to decrees T Act only because of section 143 of that Act; that 
section provision for its application also provides in sub-section (a) that the Civil Pro. 
cedure Code shall only subject to the provisions of the Tenancy Act and section 168-A 
being a valid piece of legislation, the Procedure Code can apply only subject to its provisions. 
Section 168-A of the Bengal Tenancy Act would be icable when a decree is for arrears of 


rent, whether having the effect of a rent decree or money 

The contention that provision of the Bengal Tenancy Act apply after the relation of 
landlord and tenant fad ceased to exist is unsustainable. s 

Dr. N. C. Sen Gupta, Senior Advocate, Federal Court (Samarendra Nath 
Mi t, Advocate, Federal Court and Purushottam C es, Advocate, Calcutta 

igh Court, with him) instructed by Ranjit Singh Narula, t, for Appellant in 

both the appeals. 

B. Banerji, Advocate, Federal Court, (Hemendra Chandra Sen, Advocate; 
Calcutta High Court, with t instructed by P. K. Bose, Agent, for Respondents 
Nos. 4 and 5 (viz., Minors Ajit Roy and Ashotosh Roy) in both the appeals. 


Rama Prosad Mukherji, Senior Advocate, Federal Court, (Nirmal Kumar Sen, 
Advocate, Federal Court, with him) instructed by P. K. Bose, Agent, for the 
Intervener in both the appeals. 


[RESPONDENTS Nos. 1, 2, 9, 6 AND: HAVE NOT ENTERED APPEARANCE]. 
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The Judgment of the Court was delivered by ` hi 


Kania, J.—These two appeals are from a judgment of a Division Bench 
of the High Court at Calcutta and raise the question of the validity of section 
168-A of the Bengal Tenancy Act as amended by the Act of 1940. 


The relevant facts are these. The appellant in both the appeals is a big zamin- 
dar. The respondents held a fuimi as tenants under the appellant. e rents 
due in respect of this putmi were in arrears for many years and on the I th May 
1996, the putni was put up to sale under the provisions of R ation VIII of 181 
for recovery of the rent due for the last kist of 1342 B.S. (1935-30 and it was pur 
by a stranger. For recovery of the rent due in respect of the years 1389-41 B.S. 
(1932—35) and the first kis? of 1942 B.S. (1935-36), the landlord instituted a suit 
being Rent Suit No. 2 of 1937 in the court of the Subordinate Judge at Hooghly 
and obtained a decree for Rs. 56,000 and odd on the 25th February, 1938. Attempts 
were made to execute the decree between 1938 and 1940 and some amounts were 
recovered from the judgment-debtor. The appellant then started execution pro- 
ceedings on the pei September, 1940, in the Court of the Second Subordinate 
Judge of 24-Parganas, as the decree was transmitted there for execution. IE 
decree-holder applied for recovery of the balance by attachment and sale of certain 
immoveable properties belonging to the judgment-debtors, other than what was 

iven as a putni to the debtors, and certain immoveable properties were attached. 

aaa were taken to this by judgment-debtors 4 and 5 in one case and the 
Official Receiver in the other, 2nd they gave rise to Miscellaneous Cases Nos. 24 
and 40 of 1941. The appeals are from the decision of the High Court in these 
two cases. 


The contention of both sets of judgment-debtors in substance was that the 
appellant was not entitled to proceed against any other moveable or immoveable 
properties of the judgment-debtors because of section 168-A of the Bengal Tenancy 
Act. The Subordinate Judge, before whom the case first came for disposal, upheld 
the objections and dismissed the application for execution. An ap preterred 
to the High Court also failed but the Court granted a certificate under section 205 
of the Government of India Act, 1935, and the appellant has thereupon brought 
this appeal to this Court. 


On behalf of the appellant, it was contended that section 168-A was ultra vires 
the Province of Bengal. because it was not covered by Entry No. 21 or No. 21 
read with Entry No. 2 of List II of Schedule VII of the Constitution Act, In the 
alternative it was argued that it came in conflict with Entry No. 4 of List III of 
the same Schedule. The second line of argument was that tbe decree was not for 
arrears of rent ; it was a money decree and the provisions of the Bengal Tenancy 
Act did not apply to the enforcement of the decree at all. It was argued that 
therefore section 168-A of the Bengal Tenancy Act had no application to the facts 
here. These points were urged before the lower Courts, but without success. 


It is common ground that the lands given under the putni tenure were agri- 
cultural lands. Entry No. 21 in List II of Schedule VII runs as follows :— 

“Land, that is to say, rights in or over land, land tenures including the relation of landlord 
and tenant and the collection of rents, transfer, alienation and devolution of agricultural land, land 
improvement and agricultural loans, colonization, Court of Wards; encumbered and attached 
estates ; treasure trove.” 

Entry No. 2 in the same List runs as follows :— 

“ Jurisdiction and powers of all Courts except the Federal Court with respect to any of the 
matters m this List; procedure in Rent and Revenue Courts." 

Section 168-A of the Bengal Tenancy Act runs as follows :— 

“ (1) Notwithstanding anything contained elsewhere in this Act, or in any other law, or in 
any contract— 

(a). a decree for arrears of rent due in respect of a tenure or ing, whether having the effect 


of a rent decree or money decree, or a certificate for such arrean gi under the Bengal Public 
Demands Recovery Act, 1913, shall not be executed by the attachment and sale of any moveable 


85 
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or immoveable property other than the entire tenure or holding to which the decree or certificate 


Provided that the provisions of this clause shall not apply, if, in any manner other than by 
surrender of the tenure or holding, the term of the tenancy expires before an application is made for 


the execution of such a decree or certificate ; 


(b) cup cT to the decree-holder 
or certificate-holder tbe deficiency, if any, between tbe purchase price amount due under 
the decree or certificate together with the costs incurred in bringing the tenure or holding to salc and 


(2) In any proceeding pending on the date of the commencement of the Bengal Tenancy (Amend- 
ment) Act, 1940, in execution of a decree or certificate to which the provisions of sub-section (1) 
apply, if there has been attached any immoveable property of the den gr er other than 

an 


entire tenure or ing to which the decree or certificate rela te ee ee 
has not been sold, the or certificate-officer as the case may be shall, on Eu A 
attachment, 


judgment-debtor, direct an on payment by the judgment-debtor of the costs of 
be released." 


The rest of the section is not material. 


The first question for consideration is whether section 168-A of the Bengal 
Tenancy Act is covered by Entry No. 21 or No. 21 read with Entry No. 2 of List ÍT. 
That List covers matters on which the Provincial Legislature has exclusive powers 
to make laws. It was contended on behalf of the appellant that under Regulation 
VIII of 1819, the landlord had a right to recover the amount due as a personal 
debt. Under that Regulation, power is given to the landlord to get the tenure 
sold only for the rent of the previous year without filing a suit for the purpose. 
Section 17 of that Regulation provides for the disposal of the proceeds of any sale 
made under the Rules of that Regulation. A certain percentage from the net 
sale proceeds had first to be deducted on account of the Provincial Government. 
The zamindar was next to be paid the rent of the preceding year with interest and 
charges incurred in bringing de taluq to sale. Then follows & proviso which runs 
as follows : 


in fact mere personal debts of the individual taluqdar and must be recovered in the same way as other 
debts by a regular suit m the Court.” 


It was further provided that the balance should be sent to the treasury of the 
Collector to meet the other claims pending against the talugdar. Relying on the 
words of the proviso, it was argued on behalf of the appellant that the decree passed 
for arrears of rent in the present case was not a decree for rent but for a money 
claim. Itwas, therefore, contended that it was not passed under the Bengal Tenancy 
Act. 


In our opinion, the first contention that the Provincial Legislature had no 
power to enact section 168-A is unsound. The words of Entry No. 21 clearly 
cover legislation in respect of rights in or over land and include the relation of 
landlord and tenant and the collection of rents. The meaning of section 168-A 
is very clear. It appears to have been enacted to prevent a landlord from depriving 
& tenant of his other moveable or immoveable property to satisfy the claim for 
rent of the property let to the tenant. Sub-clause (1) (a) therefore directs that a 
decree for arrears of rent which has the effect of a rent decree or a money decree 
shall not be executed by the attachment and sale of any moveable or immoveable 

ro other than the entire tenure or holding to which the decree relates. Sub- 
clause (1) (b) recognises that there may be a deficit and the decree may not be 
fully satisfied by the sale proceeds. It, therefore, provides that thé purchaser 
aha make good that deficit. Sub-section (2) (which, in fact, applies to the present 
case) expressly directs that in any proceeding pending on the date of the commence- 
ment of the Amending Act, in execution of a decree to which sub-section (1) applied, 
if apy immoveable property was attached the same should be released on the 


^ 
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application of the judgment-debtor on his paying the costs of the attachment. 
It is, therefore, clearly a piece of legislation in respect of the ne of landlord and 
tenant with regard to rent which had accrued due in respect of the property let to 
the tenant. In our opinion, therefore, the words of Entry No. 21 clearly cover 
this section. 

If it were ed that this is a procedural section in respect of attachment 
of property and therefore is not covered by Entry No. 21 in List II, Entry No. 2 
is relevant. It provides for legislation in respect of the jurisdiction and powers 
of all Courts (except the Federal Court) with respect to any of the matters in List II. 
The collection of rents is covered by Entry No. 21. The jurisdiction and powers of 
the Courts in respect of the Collection of rents is therefore covered by Entry No. 2 
in the List. Section 168-A of the Bengal Tenancy Act clearly deals with the powers 
and jurisdiction of the Court to get money paid to a decree-holder in respect of 
his decree for arrears of rents of agricultural lands. We, therefore, agree with the 
learned Judges of the High Court at Calcutta that section 168-A is covered by 
Entries Nos. 21 and 2 of List II of Schedule VII of the Constitution Act. 


The next contention that the impugned section is in conflict with Entry No. 4 
of List III of the same Schedule has also no substance. The contention was that 
under section 51 of the Civil Procedure Code a decree-holder had the right to have 
his decree executed as provided therein. Section 168-A, it was ed, was in 
conflict with section 51 of the Civil Procedure Code and therefore the Provincial 
Legislature had no right to enact the same, as section 51 of the Civil Procedure 
Code was already on the Statute Book when section 168-A of the Bengal Tenancy 
Act was enacted. The answer to this is found in section 143 (2) of the Bengal 
Tenancy Act. That section runs as follows: 

* 143. (1) The High Court may from time to time, with the approval of the Provincial Govern- 
ment, make rules consistent with this Act, declaring that amy portions of the Code of Civil Procedure 


shall not ly to suits between landlord and tenant as such, or to any specified classes of such mits, 
or shall apply t6 them subject to modifications specified in the rules. 

(2) Subject to any rules so made and subject also to the other provisions of this Act, the Code 
of Procedure, 1909, shall apply to all such suits.” 

Sub-section (2) expressly makes -the application of the Civil Procedure Code 
subject to the other provisions of the Bengal Tenancy Act. If the Provincial Legis- 
lature had to enact section 168-A under Entries Nos. 21 and 2 of List II, 
it is a valid piece of legislation and will form part of the Bengal Tenancy Act. 
That being so, the Civil Procedure Code can apply only subject to the provisions 
of the Bengal Tenancy Act and that would include section 168-A. It may also be 
noted that the Civil Procedure Code is made applicable to decrees passed under 
the Bengal Tenancy Act only because of section 149 of that Act. If the same Act 
(which makes provision for its application) at i de place provides that it shall 
not apply to a certain extent, it cannot be successfully contended that the last pro- 
vision 1s in conflict with Entry No. 4 of List III of Schedule VII of the Constitution 
Act and is therefore ultra vires. In our opinion, therefore, this contention must fail. 


The last contention was that this decree is outside the Bengal Tenancy Act 
and therefore section 168-A of the Act cannot apply to it at all. It is necessary 
to look at the record to ascertain if this decree was passed under the Bengal Tenancy 
Act. It is admittedly a claim in respect of arrears of rent of land given on piim 
tenure. It is registered as Rent Suit No. 2 of 1937 between landlord and tenant 
for the recovery of rent as contemplated by section 146 of the Act. The suit is for 
rent of three and a half years only. That can be done under Schedule III, article 2 
(b) of the Bengal Tenancy Act. If this was a money claim, apart from the Bengal 
Tenancy Act, the landlord could have filed a suit to recover arrears of six years’ 
rent on the registered lease. That has not been done. Apart from the contention 
urged by Counsel before us, it does not appear to have raised in the lower 
Courts and the record does not show any reason why we should accept this con- 
tention. Apart from that, the wording of section 168-A covers the case. Itis made 
applicable when the decree is for arrears of rent, whether having the effect of a gent 
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decree or money decree. The opening words of the section further show that 
effect must be given to the section notwithstanding anything contained elsewhere 
in the Bengal ‘Tenancy Act, or in any other law, or in any contract. If the Legis- 
lature has power to pass the Act, none of these phrases overs the legislative 
limits of the Provincial Legislature. Therefore, the section would be applicable 
even though the decree may not be considered as passed under the Bengal Tenancy 
Act. We do not think that the contention of the appellant that the decree in the 
present case is not a decree for rent has any substance. Moreover, under section 
168-A if a decree for arrears of rent is passed, whether it has the effect of a rent 
decree or a money decree, the consequences mentioned in the section have to follow. 
The appellant, therefore, is in no better position in either case. In our opinion, 
the proviso to section 17 of Regulation VIII of 1819 does not make the arrears of 
rent a money claim. "The proviso only states that ie balance of the sale proceeds 
shall not be utilised in paying the arrears of rent, but those arrears must be recovered 
by the landlord as personal debts by an ordinary civil suit. The procedure to cause 
the property let to the tenant to be sold for the immediately preceding year's 
rent only, is a special procedure provided by Regulation VIII of 1819 and a 
landlord can take advantage of it without going to & Court at all. 


It was strenuously urged on behalf of the appellant that no provision of the 
Bengal Tenancy Áct can apply after the relation of landlord and tenant had ceased 
to exist. It was pointed out that before the present suit was filed, the Jand was 
sold under Regulation VIII of 1819. "Therefore, no relationship of landlord and 
tenant existed between the parties when the present suit to recover arrears of rent 
was filed. In support of this contention, Counsel relied on Arthur Henry Forbes v. 
Bahadur Singh and others, In that case, the Judicial Committee of the Privy Council 
had occasion to consider section 65 of the Bengal Tenancy Act which is in the 
following terms : 

* Where a tenant is a permanent tenure-holder, a raiyat holding at fixed rates or an - 
raiyat, he shall not be liable to ejectment for arrears of rent, but his tenure or holding shall be e 
to sale in execution of & decree for the rent thereof, and the rent shall be a first charge thereon.” 
The Board held that the right of sale and the charge given by the section existed 
only in favour of a person who occupied the positión of a landlord and so long as 
the relationship of Jandlord and tenant continued. In our opinion, that case does 
not help the appellant. The decision was on the construction of section 65 of the 
Bengal Tenancy Act. The words used in the section are clearly applicable only 
when the relationship of landlord and tenant existed on the date of the suit. "There 
can arise no occasion for an ejectment, or a claim to a first charge on a property 
liable to be sold in execution of a decree for the rent, unless on the date of the suit 
the parties were a landlord and tenant. In the course of that judgment, certain 
observations showing that the Bengal Tenancy Act would operate or would govern 
the rights of the parties when they were landlord and tenant, are found, but those 
observations, as has been repeatedly pointed out, must be read al with the 
facts of the case. A careful ing of the judgment shows that the Judicial Com- 
mittee of the Privy Council were dealing only with the effect and interpretation 
of section 65. We do not think that that case supports the wide proposition urged 
on behalf of the appellant. 


The result is that the appeals fail and are dismissed with costs. 
G.R./V.S. Appeals dismissed. 
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[FEDERAL COURT OF INDIA. ] 
(On appeal from the High Court of Judicature at Fort William in Bengal). 


Present :—Srig Parriox Spxns, Chief Justice, Sm MUHAMMAD ZAFRULLA 
KHAN AND H. J. Kania, JJ 


Sripati Lal Khan and others .. Appellants* 
D. 
Pasupati Modak .. Respondent. 
Intervener : The Advocate-General of Bengal. 
pcdes ad pd S amended in 1940), section 26-G and Geverameni of India Act 

> T : parties wader 
cuml ei Sts Vil, LU, Ban Emy No. 21 rit IE Hf dps ts rei dan irn 
if covered 


On 2 contention that section 26-G of the Bengal Tenancy Act as amended in 1 was wira pires 
the Provincial Legislature in so far as it affected the rights of parties under an mortgage, 

Held, the creation of an usufructuary and the righu of the parties thereunder are 
clearly covered by the words of Entry No. 2101 II of Schedule VII of the Constitution Act, 
In the same way, the rights of the landlord and tenant under an anomalous mortgage in respect of 
agricultural lands are CIA ARE of being defined and, if gak ria eid c ella an 
lature. Therefore, when a Provincial Legislature pemes an Act providing that a mortgagee, who 
is in possession for 15 and more, shall be considered and treated as if the mortgage debt and 
interest pid guod os oll it doce not. go beyond the legislative powers of the Province. The same 

ra aha an usuíructuary mortgage or other mortgage. The impugned 
egislation, is thus clearly the tetris of Katey No. 21 of List II. 

The contention that the amendment of section 26-G in 1940, is in conflict with the Transfer 
of Property Act, because a mortgage is created under that Act cannot be ted for the reason that 
che Rugs No. ai ot Hist HE which covers the tanir of apriculeiral aad, Will coves the kenaa of 
an interest m such land also. 

Samarendra Nath Mukherjes, Advocate, Federal Court (Purushottam Chatterjee, 
Advocate, Calcutta High Court, with him) instructed by Ranjit Singh Narula 
Agent, for Appellants, 

Rama Prosad Mukherjee, Senior Advocate, Federal Court (Nirmal Kumar Sen, 
Advocate, Federal Court, with him) instructed by P. K. Bose, Agent, for the 
Intervener. 


[RESPONDENT HAS NOT ENTERED APPEARANCE]. 
The Judgment of the Court was delivered by 


vc Je —This is an appeal from the judgment of a Division Bench of the 
Calcutta High Court and raises the question of the validity of section 26-G of the 
Bengal Tenancy Act, as amended by the Bengal Tenancy Act of 1940. 

The material facts are these. On the 12th February, 1927, the father of the 

` respondent mortgaged the disputed properties in favour of the father of the appel- 

lants. It was contended to be gn anomalous mortgage. The lands were 
agricultural lands and it is common ground that the Bengal Tenancy Act applied 
to the transaction between the parties. The material portions of section 26-G 
(before its amendment) ran as follows: 

“ (14) Notwithstanding anything contained in this Act or in any other law or in any con 
every mortgage subsisting in or after the first date of 1937, which was so cel 
into before the commencement of the Bengal Tenancy (Amendment Act, 1928, shall be deemed to 
have taken effect as a complete usufructuary mortgage a period mentioned in the instrument or 
for 15 years whichever is less." 

"(5) Notwithstanding an contained in this Act or in any other law or in any contract, 
the consideration (with all interest ) for a complet: usufructuary or another 
form of usufructuary mortgage deemed under er sub-section (12) to have taken effect as a complete 


ee quls C EE the date of the mortgageo's 
entry into possession, and the mortgagor shall thereupon become entitled to possession of the mort- 
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ed holding, and he may, if he is not forthwith given possession, apply to the Court or to a Revenue 
Ofc: tobe raed theo” 


A complete usufructuary mortgage is defined in section 3 (3) as follows: 
BALL apy acute ' means a transfer by a tenant of the right of possession 


ndyancod by way d loan upon the oondition that the loan, with all neret thereon, shall be deemed 
to be extinguished by the profits arising from the land during the period of the mortgage." 
By the Bengal Tenancy (Amendment) Act of 1940, for sub-section (14), the following 
sub-section was substituted : 

“ (1a) Notwithstanding anything contained in this Act or in any other law for the time being 
in force or in any contract, every mortgage agahan Ja a mortgage by conditional sale) entered into 

o Ur T a a portion or share thereof in which possession 

land is delivered to the mortgagee— 

(«) which was so entered into before the commencement of the Bengal Tenancy (Amendment) 
Act, 1924, and was subsisting on or after the first day of August, 1997, or 


b) which, being other than a usufructuary having under sub-section (1) no force 
oc effect, was so cnotered into after the commencement of the Bengal Tenancy ( t) Act, 


Instrument or for fifteen years, whichever is less.” 

In the case before us, after the amendment was made in A ril 1940, the res- 
pondent applied to the Debt Settlement Board for settlement of his debts. While 
the matter was Dieu before the Board, on the 28th March, 1942, the respondent 
filed an PEA er the amended section 26-G for restoration of the mortgaged 
premises to t applcation was opposed by the a ant on the ground 
that money was due to him and the debt anne! be dbi ey It was Apa 
that section 26-G, in so far as it affected the rights of the parties under an anomalous 
mortgage, was ulira vires the Provincial Legislature. ‘The appellant failed in the 
two lower Courts. The High Court, however, ted a certificate under section 
205 of the Government of India Act, 1935, and the appellant has therefore come in 
appeal before us. 


On his bebalf it was contended that the Provincial Legislature had no power 
to extinguish the debt and while the debt remained unpaid, he could not be ordered 
to hand over possession of the mortgaged premises. Inour opinion, the ieee of 
Entry No. 21 of List II of Schedule VII of the Constitution Act affords a complete 
answer to the appellant's contention. Entry No. 21 runs as follows : 

“ Land, that isto say, rights in oc over land, land tenures, including the relation of landlord 
and tenant, and the collection of rents, transfer, alena end devolubon of ngaben, laud: land 
mp i MU IM MENS colonization ; Court of Wards; encumbered and attached 

treasure trove, 


The « creation of an usufructuary mortgage and the rights of the parties thereunder 
are clearly covered by the words of that Entry. In the same way, the rights of a 
landlord and tenant under an anomalous mortgage in respect of agricultural lands 
are equally capable of being defined and, if sd, altered by a Provincial Legislature. 
Therefore when a Provincial Legislature passes an Act providing that a mortgagee, 
who is in possession for 15 years and more, shall be considered and treated as if the 
mortgage debt and interest were paid off, it does not go beyond the legislative 
powers of the Province. The same provision can be made in respect of an usufruc- 
tuary mortgage or other mortgage. The amendment, in our opinion, is thus clearly 
within the terms of Entry No. 21 of List II.. We are not concerned in the present 
case with the question of extinguishment of the debt. That question is still pending 
before the Debt Settlement Board. We are concerned only with the order made 
by the lower Courts to deliver over possession of the lands to the mortgagor. It was 
contended that this amendment is in conflict with the Transfer of Property Act, 
because a mortgage is created under the Transfer of Property Act. In our opinion, 
this argument cannot be accepted, because Entry No. a1 of List II covers the transfer 
of agricultural land. That will cover the transfer of an interest in such land also. 


The result is that the appeal fails and is dismissed with costs. 
*G.R./V.8. —— Appeal dismissed 
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[FEDERAL OOUERT OF INDIA. | 
: (On appeal from the High Court of Judicature at Lahore.) 


PRESENT :— SIR Patrick SPENS, Chief Justice, STR MUHAMMED ZAFRULLA 
KHAN AND H. J. Kana, JJ. 
The Punjab Flour and General Mills Co., Ltd., Lahore .. Appellant* 


v. 
The Chief Officer, Corporation of the City of Lahore and the Pro- 
vince of the Punjab .. Respondents. 
Government of India Act (1925), Schedule VII, List I, pega ah hg Entry No. iver: 
Qf Det wiring factrs Distinction lise 
tato a 


lacal authority —. 
Git 1 and aran on ey pd area under Entry No. ast Local taam vd i 


dk Psi Aiia Coen Ber ie of tax, tf affected by the presence or absence 


In deciding the question as to the competency of a provincial or local auth pd, 
particular tax, no conclusion can possibly be based on the forms of taxes or 
to the taxes imposed prior to April, 1937. The Gal TA Ace made a pect allein a 
of Provinces and local authorities to Impose local taxation and ss such the enquiry must be limited 
to the particular taxes imposed to ascertain whether or not they did or did noi come within the 
M DEUM RU M ee y agi Constitution Act. Further, the 
examination must be directed to ascertain the real nature and incidence of these taxes in fact and 
for this no great help can be obtained from the use of names employed or definitions applied by 
the local authority to such taxes. 
There is a definite distinction between the type of taxes referred to as terminal taxes in 
No. 58 of List I of the Seventh Schedule and the type of taxes referred to as cesses on the entry of 
into a local aren m Entry No. of List II. e former taxes must be (a) terminal, (b) confined 
to goods and passengers carried raibway or air. They must be c at a y or air 
terminus and must be referable to services (whether of or otherwise) rendered or to be rendered 
some rail or air transport organisation. The essential of the ceases referred to in Entry 
o. 49 of List II are on the other hand simply (a) the entry of goods into a definite local ares and 
i e requirement that the goods should enter for the purpose of consumption, use or sele therein. 
ticus Siar it Dha 20 of List I and Entry No. 18 of List II do not juif a deduction that 
all taxation on rail and air-borne goods must be imposed, if at all, under powers conferred by 
a ius Lit Vand tht pawar a texaGon coaternod Entry No. 49 of List II must be canfined 
road or internal waterway only. would a limitation on local 
Eun od Ee. o. 49 of List I, which d tener] in practice between 
those importing goods by road or waterway and those who could import by or air. There is no 
such limitation to be implied in Entry No. 49 of List II in regard to the manner in which the 
may be transported into a local area. It follows that so far as rail-borne x ai the 
same goods may well be subjected to local taxation under Entry No. 49 o€ The grounds of 
taxation under the two Entries are radically Na A M eut bcd dai us 
the one Entry limits or interferes in any way with taxation under the other. 


Eton pp. pursuance of the powers conferred by Entry N 
49 in List II, provision should be made or refunds. EID 


or no bela a cm NOE i NOS A9. 


On the question as to the | ity of the tax imposed by the Labore Municipality on a company 


mills and carrying on business of milling wheat in respect of wheat which it imported 
by to its mills within the local ares, 


Held, that the disputed were not terminal taxes within Entry No. o€ List I but 
were come an ihe cay d goods iis a local area within vus Ta were therefore 
. con 
d iagad vie en wer by the company of the wheat —— cee as 
S. Raghbir Singh, Senior Advocate, Federal Court (M. K. Madan, Advocate, 
Federal Court, with him) instructed by S. Ranji Singh Narula, Agent, for Appellant. 
M. C. Sttaload, Senior Advocate, Federal Court (Kali Sharan Pandit and G. N. 
Joshi, Advocates, Federal eae with him) instructed by Tarachand Brijmohaalal, 
Agent, for Respondent No. 
Basant Krishna Khanna, Aspen Punjab (Vir Sen Sawhney, Advocate, 
Federal Court, with him) instructed by Tarachand Brymohanlal, Agent, for 
Respondent No. 2. 
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The Judgment of the Court was delivered by 


Ths Chief Fustice.—The appellant in this case is the Punjab Flour and General 
Mills Company. That Company has large mills at Shahdara, Lahore, where’ 
before the recent war, it carried on the business (inter alia) of milling wheat which 
it imported by rail to its mills. The wagons containing the wheat were drawn by 
engines to a point known as “ the point of intersection " immediately outside the 

remises of the appellant. There delivery of the wheat was taken by the appellant. 
Fon the point of intersection the wagons were hand hauled into a private siding 
on the premises of the appellant and there unloaded. In the mills ofi the appellant 
the wheat was, by grinding, converted into flour and other consumable products, 
and the bulk of the wheat was in due course in such converted form again re- 
exported by rail from the mills. Contracts for sale of flour and other ucts 
re-exported by rail were effected through a selling agent, in Lahore, or, if effected 
by agents elsewhere, were confirmed by the app t at the mills. Prior to 1938, 
the mills of the appellant were not within the municipal limits of Lahore, but in 
that year the municipal limits were extended to include Shahdara and the appellant’s 
mills. 

The first respondent is the Chief Officer of the Corporation of the City of 
Lahore. The Corporation was constituted by the City of Lahore Corporation Act 
1941, and the Chief Officer was appointed under the provisions of that Act. That 
Act came into force on the Ist July, 1942. The predecessors of the Corporation 
and its Chief Officer were the ore Municipality and later an Administrator, 
constituted under the provisions of and exercising the powers conferred by the 
Punjab Municipal Act, 1911, as amended from time to time. 


By Notification No. 33833 in the Punjab Government Gazette of 19th Novem- 
ber, 1926, the Municipality of Lahore duly gave notice of the imposition, under its 
then existing powers of local taxation, of a tax called a Terminal Tax calculated 
on the gross weight of consignments or per tail as the case might be, at the rates 
and on the articles specified in the schedule, imported into the Municipality by 
rail or by road. In the taxable articles in the schedule was included grain. a 
Notification No. 1380 of 28th April, 1938, the Administrator of the Munici ity 
duly gave notice of the imposition with effect from 1st August, 1988, of a tax in 
supersession of the tax, the imposition of which was notified in the above-mentioned 
Notification of November, 1926. The new tax was called “ Octroi (without 
refunds) " and was to be calculated on the gross weight of consignments and on 
animals per tail at the rates and on the articles specified in the schedule, imported 
into the limits of the Municipality. Again in the schedule was included grain. 
In its turn the tax referred to in Notification No. 1380 of 28th April, 1938, was super- 
seded by a tax the imposition of which was notified by Notification No. 422-8 of 
the 6th February, 1940, to take effect from 11th May, 1940. This tax was also 
called “ Octroi (without refunds)" and was to be charged on consignments, 
including g1ain, imported into the limits of the Municipality. 

Consequent upon the inclusion in 1938 of the a pellant's mills within the 
municipal boundaries and the imposition of the tix called Octroi (without refunds) ” 
notified by the Notification of April, 1938, above referred to, claims were made 
by the Administrator for the payment of the said Octroi (without refunds) by the 
appellant in respect of all wheat, including wheat carried by rail, imported by the 
appellant to its said mills at Shahdara. It was claimed by the appellant that the 
tax the imposition of which was notified by the Notification of April, 1938 and the 
tax which superseded it and the imposition of which was notified by the Notification 
of February 1940 were, whatever they might be called, terminal taxes on goods 
carried by railway and as such were not imposable, after the coming into force 
of the Government of India Act, 1935, by any Province or local authority by reason 
of Entry No. 58 in List I of the Seventh Schedule to the said Act. On behalf of the 
Municipality it was argued that the taxes in questionwere clearly within the provisions 
of Entry No. 49 of List II in the said Seventh Schedule and as such were taxes which 
the Municipality could with the previous sanction of the Provincial Government 
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impose under the provisions of section 61 (2) of the Punjab Municipal Act, 1911, 
as modified by the Government of India (Adaptation of Indian Laws) Order, 1937. 


Section 61 of the Punjab Municipal Act, 1911, gives powers by sub-section (1) 
to a Municipal Committee to impose certain specified taxes subject to certain limi- 
tations and then authorises such further taxes as come within sub-section (2) which 
as modified as aforesaid, runs as follows : 

“ Save as provided in the foregoing clause, with the previous sanction of the Provincial Govern- 
ment any other tax which the Provincial Legislature has power to impose in the Province under the 
Government of India Act, 1995.” 

Entry No. 58 in List I of the Seventh Schedule to the Government of India 
Act, 1935, 1s as follows : 

"3 'erminal taxes on goods or passengers carried by railway or air; taxes on railway fares and 

Entry No. 49 in List II in the said Schedule is as follows : 

* Cesses on the entry of goods into a local area for consumption, use or sale therein.” 

As there was no regular municipal barrier at “the point of intersection ” 
to collect the octroi taxes, the Administrator eventually authorised somewhat 
violent means to bring the dispute to a head, namely, an attempt to seize by a raidi 
party stocks of wheat and wheat products from the appellant's mills. "This rai 
took place in January, 1941, and resulted in the commencement by the appellant 
of this suit against the Administrator on the grd February, 1941. After the coming 
into operation of the City of Lahore Corporation Act, 1941, the present first res- 
pondent was substituted for the Administrator. Even y on the 11th June, 1945, 
a Divisional Bench of the High Court at Lahore (Sir Trevor Harries, C.J. and 
Abdul Rahman, J) dismissed the appellant’s action but granted a certificate 
under section 205 of the Government of India Act, 1935, whereupon the appellant 
brought this appeal to this Court. - 


The main point to be decided is whether or not the particular taxes in this 
case called “ Octroi (without refunds)" the impositions of which were notified 
by the above-mentioned Notifications of April, 1938 and February, 1940, were 
“cesses on the entry of goods into a local area for consumption, use or sale therein" 
fEntry No. 49 of List II] or whether, as claimed by the appellant, they really 
amounted to *‘ Terminal taxes on goods carried by railway " [Entry No. 58 of List 
I]. A subsidiary point has also to bedecided, namely, whether, even if these taxes 
are held to be “ cesses on the entry of goods into a local area," the appellant's 
wheat in fact entered the area for consumption, use, or sale therein. 


On the main point, the appellant’s counsel stressed that the original tax which 
was imposed in 1926 was imposed asa Terminal Tax, and was charge- 
able on grain imported by rail, and that therefore the taxes of 1938 and 1940, if 
chargeable on grain imported by rail were only a continuation of the old tax 
under a new name and were really terminal taxes, and that after the coming into 
operation of the Government of India Act, 1935, the provincial or local authority 
could not impose such terminal taxes. In our judgment no conclusions can possibly 
be based on the forms of taxes or the nomenclature applied to the taxes imposed 
prior to 1st April, 1937. The Government of India Act made a great alteration in 
the powers of Provinces and local authorities to impose local taxation, and our 
enquiry must be limited to an examination of the taxes imposed in 1938 and 1940 
to ascertain whether or not the taxes claimed on the grain imported by the appellant 
did or did not come within the rowers: f the Province and the municip.tity as 
conferred by the Government of India Act, 1933. Further our examination must 
be directed to ascertain the real nature and incidence of these taxes in fact and for 
this purpose no great help can be obtained from the use of the names employed 
or definitions applied by the Municipality to these taxes. So far however as such 
points can help us, it is to be noted in favour of the Corporation's claim that from 
1938 onwards the description Terminal Tax was in fact not used in regard to the 


36 


268 THE MADRAS LAW JOURNAL REPORTS. [1947 


taxes in dispute in this action and that in an extensive revision in 1938, following 
the coming into effect of the Government of India Act, 1935, of the Lahore Municipal 
Account Code, [a body of rules dealing (inter alia) with many details of local taxes 
a definition of ** octroi " was inserted in section I of Chapter V, the Chapter head 
** Octroi” defining “ octroi ” in terms adapted directly from those used in Entry 
No. 49 in List II of the Seventh Schedule to the Act as meaning “a cess on the 
entry into a Municipality of goods for consumption, use or sale therein." But of 
course, if, in fact the taxes on examination are really, having regard to their nature 
and incidence, not cesses on the entry of goods into the Lahore Municipality 
at all but terminal taxes on the carriage of goods by rail, the names and definitions 
given and applied by the Municipality to the taxes could not bring them within the 
taxing powers conferred on Provinces by the Government of India Act, 1935. 
There appears to us a definite distinction between the type of taxes referred 
to as terminal taxes in Entry No. 58 of List I of the Seventh Schedule and the 
of taxes referred to as cesses on the entry of goods into a local area in Entry 
No. 49 of List II. The former taxes must be (a) terminal, (b) confined to goods and 
passengers carried by railway or air. They must be chargeable at a rail or air 
terminus and be referable to services (whether of carriage or otherwise) rendered 
or to be rendered by some rail or air transport organisation. The essential features 
of the cesses referred to in Entry No. 49 of List II are on the other hand simply 
(a) the entry of goods into a definite local area and (b) the requirement that tbe 
goods should enter for the purpose of consumption, use or sale eren It is to be 
noted that there is no limitation on the manner by which the goods to be subjected 
to such cesses may enter. There is no ground for suggesting that the entry of goods 
by rail or air is any less contemplated than entry by waterway or road. It was 
argued by the appellant's counsel that because by Entry No. 20 of List I Federal 
railways and the regulation of railways and so forth is included in the Central 
Government Legislative List and by List II the Provincial Government is mainly 
given the powers of legislation over roads and internal waterways and transport 
thereon [Entry No. 18], it should therefore be deduced that all taxation on rail and 
air-borne goods must be imposed, if at all, under the powers conferred by pp 
No. 58 of List I and poss audi of taxation conferred by Entry No. 49 of List 
must be confined to goods that enter by road or internal waterway only. We 
cannot accept this argument. It is not in our judgment justified by the wording 
of the various entries in the two Lists and would impose a limitation on local taxation 
under Entry No. 49, List II, which would often work most inequitably in practice 
between those importing goods by road or waterway and those who could import 
by rail or air, In our judgment there is no limitation to be implied in Entry No. 49, 
List II, in regard to the manner in which goods may be transported into & local 
area, It follows that so far as rail-borne goods are concerned, the same goods 
may well be subjected to taxation under Entry No. 58 of List I as well as to local 
taxation under Entry No. 49 of List II. The grounds of taxation under the two 
Entries arc, as indicated above, radically different, and there 1s no case for j 
that taxation under the one entry limits or interferes in any way with taxation under 
the other. 


It now remains to determine, having decided that taxation of rail-borne goods 
may be authorised by Entry No. 49 of List IT, whether in this case the disputed 
taxes werc cesses on the entry of goods into Lahore Municipal limits. In both 
the Notifications of 1938 and 1940 the tax is notified as im on consignments 
of goods and animals “imported into the limits of the Municipality as notified 
from time to time in the Punjab Government 'Gazette," with provisions exempting 
certain articles. On the face of the Notification the tax is leviable solely in respect 
of the epus There is no reference to method of transport or carriage. 

15 no express reference on the face of the Notification to the limitation 
imposed by Entry No. 49 itself; namely, that the taxation must be limited to goods 
entering for aa an i use or sale in the area. That limitation appears to 
have pif iium d rought into effect by the insertion of the definition of octroi 
in the ents of 1998 to the Municipal Account Code referred to earlier. 
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But the absence in the Notifications themselves or elsewhere of any express reference 
to the limitation would not make the taxes cease to be taxes on the entry of goods 
into an area if that were the basis of imposition and claim. In the Notification 
there is no sort of suggestion that the taxes are terminal taxes. It was argued 
that as the taxes were expressly im “ without refunds,” that indicated that 
they were really terminal taxes and in this connection we were referred to the 
judgment of Becket, J., in an unreported case in the High Court at Lahore of Dwarka 
Das v. The Administrator, City of Lahore Corporation!. We were wholly unable to 
appreciate either the reasoning or conclusions of the learned Judge. We can see 
no cause whatsoever for Baiting that if cesses are imposed in pursuance of the 
powers conferred by Entry No. 49 in List II, any provision need be made for 
refunds. Whether or not there should be any refunds in respect of such cesses 
appears to us to be a matter open for determination by provincial or local 
taxing authority, and the existence or non-existence of a vision or system of 
cannot affect the tax being or not being a cess within Entry No. 49. 


In our judgment the impositions disputed in this case are not terminal taxes 
within Entry No. 58 of List I but are ceases on the entry of goods into a local area 
within Entry No. 49 of List II and were, therefore, properly imposed by the Lahore 
Municipality in 1938 and 1940 even on rail-borne goods entering the municipal 
area and were payable by appellant Company provided that the wheat, the 
taxes on which are disputed, in fact entered the municipal area for consumption, 
use or sale therein. 


On this last point, it should be stated that the appellant never disputed paying 
the taxes in question on such flour or other products of the wheat as were in fact 
consumed by or delivered to persons inside the Municipal limits. The dispute was 
confined to the claims for taxes on wheat which was imported by rail by the appellant 
to its mills for grinding into flour or other products, such or a similar amount or 
flour or other ucts being then re-expo by rail to places outside the Municipal 
limits to purc or agents for sale. In some cases the flour or other products 
of the wheat were used to fulfil contracts for sale of flour and such other products 
entered into before the wheat arrived at the mills. Sometimes the flour and other 
products were used to fulfil contracts entered into whilst the wheat 
was at the mill. In other cases the flour and other products were re-exported 
to be sold by agents outside the Municipal limits. In all cases the wheat 
was converted by grinding into flour and other products and it was 
the flour and other products that were re-exported. The learned Judges of 
the High Court were agreed that the conversion of the wheat by grinding 
into flour or other products involved an user by the appellant of the wheat. 
Midi pas We do not think it is possible for the appellant to deny that 
it the wheat in its mills to convert it into the flour and other products, in which 
it did business. It also seems clear that in many cases contracts for sale were 
entered into or confirmed within the Municipal limits in respect of the wheat 
products. In our judgment all the wheat imported by the appellant by rail, 
the taxes on which are in dispute in this case, entered the Municipal limits 
of Lahore for consumption, use or sale therein. The claim for the disputed | taxes 
was well founded and this appeal is therefore dismissed with costs. 


Having regard to our conclusion it is unnecessary to consider whether the 
Octroi taxes in question are continuing taxes within the meaning of section 149 (2) 
of the Constitution Áct. 

G.R./V.S. Appeal dismissed. 


1, Regular Second Appeal].No, 430 of 1942. .® 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Jusrigg RAJAMANNAR AND Mm. Jusrick SHAHABUDDIN. 


Krishnan Chettiar .. Appsllant* 
D. 
Minor Lakshmanan Chettiar, by mother and guardian, 
Meenakshi Achi and others .. Respondents. 
Ciri! Procedure Code (V ef 1908), Order 21, rule a—Execution petition to balance of decree deb — 


allotted in partition bv father to lea of satisfaction by payment to father—Alleged against 
eM CR etn IGA by E JR, Faber bs cesi Loc eR Hl uf Jade fle ik 
Under a registered deed of partition dated 28th December, 1 the balance due under a decree 
obtained by the father was allotted to his son. When the son filed on 27th March, 1945, an Exo- 
cution Petition to realise the balance due under the decree the judgment-debtor pleaded satisfaction 
of the decree by pa t to the father on 28th June, 1944 and it was supported by the father filing 
a memorandum of satisfaction on 7th August, 1945. But it was found by the Court that no 
was really paid by the judgment-debtor to the father. ee eee 
the Court liad bo isdiction to execute the decree in the face of the decree-holder’s memorandum 
of full satisfaction of the decree, 


Held, that as the decree had been found to be really not satisfied by payment and the original 
decree-holder, the father, ceased to have any interest in it after the date of the partition when that 
interest passed to his son, the father had thereafter no locus standi to file any memorandum of full 
satisfaction of the decree and it could not help the judgment-debtor to object to the execution of 
the decree. 


Kadir Meera Saheb Taagenor v. Pir Mahomed Taraganar, (1933) 64 M.L.J. 799, distinguished. 


Appeal against the order of the Court of the Subordinate Judge, Sivaganga, 
dated 24th August, 1945, in E.P. No. 43 of 1945, in O.S, No. 6 of 1941. 


S. V. Subramanyam for Appellant. 
A. Sundaram Atyar for Respondents. 
The Judgment of the Court was delivered by 


Rajamannar, J.— he second respondent obtained a decree in O.S. No. 6 
of 1941 on the file of the Court of the Subordinate Judge, Sivaganga, against the 
a la and his father on 23rd July, 1941. Some time subsequent to m decree 

e appellant's father died. In August, 1941, there was an agreement between 
the decree-holder and the appellant that the decree debt might be discharged in 
two instalments. On 12th June, 1942, the first instalment was paid but the second 
pent was not paid on the due date. On 24th August, 1943, a sum of Rs. 600 
was paid. 


On 27th March, 1945, the minor son of the second respondent (who is the 
first respondent before us) filed E.P. No. 43 of 1945 for realising the balance due 
under the decree. He based his claim on a registered deed of partition dated 28th 
December, 1944, entered into between his father, the second respondent, and him- 
self, represented by his next friend, under which the decree debt in question was 
allotted to him. The appellant objected to the execution on the ground that he 
had paid the balance due under the decree on 28th June, 1944, to the second 

ondent and that the second respondent passed him a receipt Ex. D-2 in full 
satisfaction ofthe decree debt. The second respondent himself followed by filing 
a memorandum of full satisfaction of the decree on 7th August, 1945. 


The learned Subordinate Judge found that no money was really paid on 28th 
June, 1944, as alleged by the original decree-holder and that Ex. D-2 was brought 
into existence to defraud the petitioner. He therefore allowed the execution to 
proceed. The judgment-debtor appeals. i 


The learned advocate for the appellant attempted to challenge the findings 
of fact that Ex. D-2 was Bede. and that no money was really paid but we 
are convinced that the conclusion arrived at by the learned Pe Judge 
was the only conclusion in the circumstances. 





** A.A.O. No. 693 of 1945. srd December, 1946. 
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The next contention of the appellant was that even if no money bad been 
Poen and the decree had not really been satisfied, nevertheless as the decree-holder 
ed the memorandum of full gatisfaction the Court had no jurisdiction to proceed 
with execution. He relied on a decision of Walsh, J., in Kadir Mesra Saheb Tangan ih 
v. Pir Mohamed Tataganar!, but thé facts in that case differ from the facts in the 
present case. In that case, after the decree-holder had put in an application stating 
that the decree amount had been paid in full and that satisfaction might be entered, 
an t of his purporting to act under a Power of attorney in his favour assigned 
the decree to a third party who sought to be brought on record as the assignee 
decree-holder and to be itted to execute the decree. The learned Judge 
held that if the decree-holder had intimated to the Court that the decree been 
satisfied it was not open to the Court to go into the question whether the report - 
of satisfaction wasintended to defraud or defeat the rights of some third party 
who was not before the Court. In the present case the first respondent, that is, 
the minor son obtained the right to the decree on 28th December, 1944. If the 
decree had been really satisfied before that date then certainly nothing to 
the first ndent, under the partition deed but if as has been found in this case 
the decree not really been satisfied by payment on 28th December, 1944, the 
original decree-holder ceased to have any interest in the decree which interest 
P. to the minor, the first respondent. It is clear that any memorandum of 
satisfaction filed on a date subsequent to the filing of E.P. No. 43 of 1945 would 
not avail the appellant. The second respondent had no locus standi to file the memo- 
randum of full satisfaction on 6th August, 1945. The learned Subordinate Judge 
was right in allowing the execution. The appeal is dismissed with costs of 
first respondent. 


V.S. — Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. JUSTIGE BBLL, 
Uppalapati Venkataratnam .. Petitioner" 


v. 
Uppalapati Apparao .. Respondent, 
Civil Procedure Cade (V of 1908), Order 17, rides 2 and 3-—Scope and Finge 
oad dei Mad dS C piura 


The plaintif in a mit eked for arrears of maintenance and for n e emitting the arrears 
rate whi had been fixed by e registered agreement and the defendant while the arrears 


as due pleaded that enhancement was neither possible nor lewful. ee eee t on the 
date of tbe trial and on the 1efusal of an adjournment, her advocate repo “no instructions”. 


ment after examining the istered document itself and hearmg the of the defendant’s 
counsel An lication by plaintiff under rule g of Order g of the ivil Procedure Code to st 
aside theorder of dismissal of the second part of her claim was dismissed as not maintainable and it 
was confirmed in appeal. In revision, 

Fed, Order 17, rule 3, applies only to cases where the parties are present and as only one oF fe 
parties was present, the trial Court should have proceed with regard to the second part of the 
plaintiff'a case under the provisions of Order 17, rule 2, namely, by Lagi 
of her The plaintiff in the circumstances, had two remedies (1) to appeal against the 
decree ol dismissal on merits and/or (a) to proceed under Order 9, rule g. 
entitled to proceed under Order 9, rule the more convenient and cheaper course and have the 
Solis ce ihc diea] GP ie second. nest e the claim set aside. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of EN > 

December, 1945, in, C. M.A, No. 6 of 1945 (IA No. 1922 of 1944 in O.S. 
No. 278 of 1944, D.M.C., Kovvur). 





! t. (1983) 64 MLJ. 782. | r 
*CLELP,No. ago of 1946. | ; 25th February, 1947. 
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D. Narasaraju for Petitioner. 


S. Venugopala Rao for Respondent. 
The Court delivered the following 


JupemenT.—The RE filed a suit O.S. No. 278 of 1944 in the Court 
of the District Munsiff, Kovvur. She asked (a) for arrears of maintenance and 
(b) for enhancement of the previous rate which been fixed by a registered docu- 
ment of 1987. The defendant admitting that the arrears of maintenance were 
due at the old rate alleged that he had made a tender of the amount, namely, 
Rs. 300 ; with regard to enhancement, however, he said that the document fixed 
the rate once for all and that no further enhancement was possible or lawful. On 
the date of the trial the plaintiff was absent and her pleader filed an application 
for an adjournment but this was dismissed. He then reported no “instructions”. 


The District Munsiff thereupon passed a decree for Rs. 300, ass the amount 
of the arrears of maintenance at the old rate, together with costs, and then having 
examined the registered document itself and heard the ents of the defendant 
and counsel he held that the plaintiff had no just claim to cement and dismissed 
that part of her suit. In his judgment the learned District Munsiff says : 


“ As there bs sufficient material available to decide the case on merits, I proceed under Order 
17, rule g of the Code of Civil Procedure.” 
In this he was clearly wrong. As long ago as 1917 a Full Bench of this Court held 
in Prativadi Bayankaram Pichamma alias Mangamma v. Kamisetti Sreeramulu!, that 
Order 17, rule 3, Civil. Procedure Code, applies only to cases where the parties 
are present. Here only one party was present and the District Munsiff should 
have proceeded with regard to the second part of the plaintiff's case under the 
provisions of Order 17, rule 2, namely, by Anninine t partin default of her 
appearance. 

The plaintiff then applied under Order 9, rule 9, for an order setting aside 
the order of dismissal of the second part of her claim. The learned District Munsiff 
dismissed the application saying that the suit was decided on merits and that the 
petition did not therefore lie. 


From this decision she appealed to the Subordinate Judge, Ellore, who in a 
reasoned judgment came to the conclusion that the only dun open to the plaintiff 
in the circumstances indicated above was to prefer an app He also held that 
the District Munsiff had decided the case under rule 3 of Order 17, Civil Pro- 
cedure Code, and went on to say that Order 9, rule 9, did not apply. 


In this I think he was wrong. This petition must be allowed. So recently 
as 6th February, 1947, a Bench of this Court consisting of Wadsworth and 
Govindarajachari, JJ., in Appeal No. 487 of 19453 held that in similar circumstances 
the plaintiff has two remedies: (1) to appeal against the oi 
dismissi the suit on the merits and/or (2) to proceed under Order 9, 
rule 9, Givi Procedure Code. The plaintiff in this case has chosen to proceed 
under Order 9, rule 9. This is obviously the more convenient and chea 
course, "The orders of the lower appellate Court will be set aside and the petition 
before the District Munsiff will be restored to file and the matter re-considered 


on its merits. 


This civil revision petition is allowed with costs here and the courts below, the 
matter having been strongly contested from the beginning by the respondent. 


V.S. ————— Petition. allowed. 





1.9 (1917) 34 MLJ. 24: LLR. 41 Mad. 286 (F.B). — s. (1947) 1 MLJ. (WRG) 19. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mzn. Justice YAHvA ALI. ; 
Surisetti Satyanarayanamurthy .. Petitioner” 
D. 

Rajanala Gopalarao Naidu .. Respondent. 
The Madras Tenants and Protection Act (XVII sections 3 amd 4-—Contest as to occupancy 

PRÉ uero eal diente ee ee ee 
Where in a suit the real and substantial question between the parties was as to who was entitled 
to the occupancy rights in respect of the suit property, whether it was the plaintiff or the defendants, 
Held, there is no provision or even an expression in the Madras Act XVII of 1946 from which 
it can be gathered that the ion “ tenants ” used in the Act would cover other than 


panan cano When CA TOM 19 Be Tie Oem a a area a and no relief can 
given under the Act. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the ubordinate Judge, Ellore, 
dated 21st October, 1946, in C.M.P. No. 1074 of 1946 in O.S. No. 34 of 1946, etc. 
P. Somasundaram and S. Ramamurthy for Petitioner. 
K. Kameswara Rao, V. Sethumadhava Rao, K. Subba Rao and T. Venkatadri for 


Respondent. 

The Court delivered the following 

JupcuzNT.—C.M.P. No. 5638 of 1 is for stay of further ings in 
O.S. No. 34 of 1946 on the file of the of the Subordinate Judge of Ellore, 


the disposal of C.R.P. No. 1278 of 1946 of this Court. Interim stay was 
granted and thereafter it was contended by the petitioner in the Civil Miscellaneous 
Petition that the statutory stay provided under Madras Act XVII of 1946 had 
come into operation and both the Civil Miscellaneous Petition and Civil Revision 
Petition should be stayed. Consequently the Civil Revision Petition and Civil 
Miscellaneous Petition were directed to be posted together for orders. The Civil 
Revision Petition itself is against an order holding that section 4 of the Act XVII 
of 1946 has no application to the case. 

The first defendant is the petitioner in the Civil Revision Petition while the 
plaintiff is the respondent. The suit is for a declaration that the plaintiff alone is 
the owner of the occupancy rights in the suit lankas, that none of the defendants 
have any rights of occupancy therein, and that, as such, the plaintiff is entitled to 
immediate ion with profits for the suit lankas. Those lands have been 
since placed under the management of a receiver ap inted by the Sub-Court and 
they are in custodia legis. The defendants, however, claim to be the real occupancy 
ryots and they contend that the plaintiff is their landholder and that under the 
provisions of the Madras Estates Land Act he is not entitled to evict them. 


Thus, the real and substantial question between the ies is as to who has 
got the occupancy rights in respect of the suit property, whether it is the plaintiff 
or the defendants. Mr. Subba Rao, the learned counsel for the respondent in 
the Civil Revision Petition urges that Madras Act XVII of 1946 has no application 
to a case of this description. His argumentis that the Act provides for the temporary 

rotection from eviction of two classes of tenants, namely, tenants to whom the 
bar Tenancy Act (1929) applies and tenants of private lands and estates 
governed by the Madras Estates d Act. So far as such tenants are concerned, 
they are protected under section 3 from eviction from their lands by the land- 
lord in pursuance of a decree or order for eviction. With reference to ryots within 
the meaning of the Madras Estates Land Act Act tbe only protection that the Act 
provides is against the sale of their holdings in such estates. Section 3 (5) is referred 
to as ing that the only protection for such ryots contemplated under the Act 
is the prohibition of the iunc of their holdings in pursuance of a decree or order 


*C.R.P. No. 1 of 1 and 16th January, 1947. 
CMP, No. of I $ d " e 
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for recovery of the rent. There is no provision in the whole Act which confers 
-protection from eviction òn a ryot under the Madras Estates Land Act for the 
obvious reason that under the latter Act no ryot of a ti land can be evicted ; 
he has only to prove that he has occupancy rights and he gets absolute protection 
under the Estates Land Act itself and no further protection was j 

to be provided under the new Act. Their holdings could, however, be brought- 
to sale for recovery of rent. As possibly the Legislature is contemplating to 
introduce legislation with regard to the rents the intention was to prevent the sale 
of a holding until such legislation was passed regulating the rents payable by ryots 
in estates to the landholder. A close scrutiny of all the sections of the Act very 
clearly supports the contentions advanced by Mr. Subba Rao. The other side 
is not in a position to point to any provision or even an expression in the Act from 
which it can be gathered that the expression '' tenants ” used in the Act would 
cover persons other than the two classes of tenants mentioned above, namely, tenants 
under the Malabar Tenancy Act and tenants of private lands situated in estates. 


The second contention advanced by Mr. Subba Rao is that the Act does not 
cover a case of this kind where the contest is between persons each of whom claims 
to be the occupancy ryot in respect of the suit lands. In such a case the claim 
was to be adjudicated upon as to who is the occupancy ryot and he alone is entitled 
to the kudivaram right. The other person can only bea tenant under an 
occu ryot and such a person is not entitled to any protection whatever under 
Act &vil of 1946. This contention is equally sound. 


I uphold both the objections. 


The result will be that C.R.P. No. 1278 of 1946 will be dismissed as also C.M.P. 
No. 5638 of 1946. The respondent will have his costs in the Civil Revision Petition. 


K.C. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE CHANDRASEKHARA AIYAR, 
Kandukuri Papamma .. Appellant* 


U. 
Kandukuri Narayana and others .. Respondents. 

Cisl Procedure Code (V 1908), section 1 1—Prior swit against manager of Hindu family though net des- 
cribed as such—Dectsion ta, Jar operates as rea judicata against the other members of the family mot im- 
pleaded by name—Ploa of res judicata can be raised for first time tm second appeal. 

Hindu Lavo—Partition—Terms reduced to a document— Absence of registration—F fect —Partition can 
be proved aliunde against other members where the party to document was not the managing member of the branch. 

The question of res judicata being one of law can be taken for the first time in second appeal. 


It is not necessary that a suit should be filed against a as manager of a Hindu family describing 
him as such for the proceedings to be binding on the other members. Merely because the other - 


Even if as a matter of fact a partition had taken place previously, if its terms are reduced to the 
form of a document, and that document is inadmissible in evidence for want of registration, oral 
evidence isnot c tobe adduced to prove the partition. Subba Naidu v. Vaadarajuly 
Naidu, (1947) 1 J. 90, referred to. But where a party to such document is not the managing 
member branch then the deed is not operative against the other members of the branch who 
were not parties to it and there will be no difficulty in proving the partition aliusds as against them. 

Appeal against the decree of the District Court, Anantapur, in A.S. No. 88 
of 4h ade against the decree ofthe Court of the District Munsiff, Gooty, 
in O.S. No. 163 of 1943. 

K. Subba Rao and C. Kondiah for Appellant, 


Ch. Raghava Rao for Respondents. 





*3.A, No. 1g0@ of 1945. goth February, 1947. 
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The Court delivered the following 


Jupament.—The dispute in this second appeal relates to a plot which the 
uaa alleges fell to her share at a partition but which the defendants say has 
een in their possession having fallen to their share at a partition even during the 
lifetime of their father. The plaintiff had to file a suit (O.S. No. 99 of 1940) 
for an injunction in respect of lot some years before against the first defendant 
and the representatives of two other branches of the original family of four and 
in this suit she succeeded on the strength of a finding that the plot had fallen to 
her share. One of the questions raised is whether this decree is res judicata. 


The first Court held that the unregistered agreements, Exs. P and P-1, which 
refer to the allotment of the plot to the plaintiff at a partition, were admissible 
in evidence and proved the plaintiff's title. It held, however, that the decree in 
O.S. No. 99 of 1940 did not bind defendants 2 and d were not parties to the 
suit. On appeal the District Judge did not deal with the question of res judicata 
at all. As regards the admissibility of Exs. P and P-1, he took the view that 
they were inadmissible in evidence. Hence he dismissed the plaintiff's suit. 

It is somewhat doubtful whether Exs. P and P-1 record a past transaction 
of partition or evidence a contemporaneous arrangement of division. Further, 
even ifas a matter offact the partition took place previously, as iis terms were reduced 
to the form of a document and that document is inadmissible in evidence for want 
of registration, oral evidence is not permissible to be adduced. This is the effect 
of the decision reported in Subba Naidu v. Varadarajyulu Naidu, 


But on the question of res judicata which is raised for the first time now at the 
hearing of this second appeal and which does not appear to have been taken even 
before the lower Court, it seems to me that the defendants will find difficulty in 
furnishing an answer. The judgment in the prior suit is before us and the question 
being one oflaw can be taken at any stage. Itis notn that a suit should 
be filed against a person as manager of a Hindu family describing hum as such 
for the proceedings to be binding on the other members. It is enough if it could 
be gathered that he was sued in such capacity. O.S. No. 99 of 1940 was filed against 
three persons who were apparently the beads of their r ive families. Defendants 
2 and 3 are the brothers of first defendant. Asis pointed out by the District Munsiff, 
for the purpose of getting rid of the effect of the decree and of the partition a false 
case of illatom of D-1 been set up to make it appear that the first defendant 
was not the manager of the family, he having gone in adoption to another family. 
Defendants 2 and 3 were not parties to Exs. P and P-1. The first defendant repre- 
sented them in the agreements. If he was not the managing member of the family, 
then the deeds are not operative against defendants 2 and 3 and do not bind them 
and if such were the case there is no difficulty in the plaintiff proving the partition 
aliunde inasmuch as there is no written deed evidencing the partition so far as de- 
fendants 2 and 3 are concerned. 

Merely because defendants 2 and 3 were not parties to this suit by name it 
does not follow that they are not BA by the decree. If we are able to find that 
the suit was directed against the first defendant as manager of the family they are 
bound. Such was, in my opinion, the nature of the suit. Finding issue » in 
favour of the plaintiff, and against the defendants, I set aside the decree of the lower 
Court and restore that of the District Munsiff. As the plaintiff is succeeding on 
ura. not raised by her in the memorandum of grounds of second appeal, she 

ill have no costs. No leave. 


K.S. Appeal alloenad. 





1, (1947) 1 MLJ. go. e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Nod — MR, Freperiok WILIAM GENTLE, Chief justice AND Mr. Justice 
AMANNAR. 


G. V. Arunachalam Aiyar RO .. Pelitioner* 
D. : 
Lakshminarasimham and others .. Respondents. 
Civil Procedurs Cods (V Order 22, tules 3 and 9 (2)—Death of appellani—Right to apply to 
Bee es Ba a vnb o ki irri Menara hii f mak a WA ad 


cation ai the instance of VU ee ee M 
respondent. 


On the death of an appellant, one respondent who had filed cross-objections in the appeal secking 
relief the other respondent filed an application to bring on record the legal representatives 
of the deceased ant within the time allowed by law. On an objection by the other respondent 
that such an application was not maintainable at the instance ofa person who was not a legal repre- 
sentative of the deceased appellant, 


"d Where there à no abatement the right to apply to bring the 1 representatives of the 
deceased a ron eee ee tatives and hence there could be no 


objection tever to the maintainability of such an application by one of the respondents when 
there has been no abatement. 


While rule 9 o TA sud au E BEG saha ge Jaa jag esi 
abatement to the legal representatives of a deceased plaintiff, there is no mmilar limitation m res- 
pect of an application to bring on record the legal representatives of the deceased plaintiff or deceased 
appellant. 


Petitions praying that in the circumstances stated in the affidavit filed therewith 
EE h Court will be pleased to bring on record minor dp m the illegiti- 
ughter of K. Periammal the deceased appellant in pp. No. 557 of 1945, 
High Court, Madras (O.S. No. 13 of 1944, Subordinate Judge’s Court of Salem), 
egal representative of the deceased ap lant N agalakshmi etc. 


P. S. Ramachandran for Petitioner, 
N. Sivaramakrishna Atyar for Respondents. 
The Order of the Court was made by 


The Chief. Fustice.—This is an application by the second T in the 

et who was the second defendant in the suit. The first ndent was the 

tiff and the appellant was the first defendant. The suit was decreed in favour 

of the plaintiff (first respondent in this Court). The second respondent has filed 
cross-objections in the appeal seeking to obtain relief against the first respondent. 


The appellant died a few EE ago, and thisis an application by the second 
respondent to b on record the legal representatives of the appellant. The 
application is m ie within time and there is no question of the appeal having 
abated when the application was instituted. 


. tis opposed by the first respondent, the argument being that only a ] 
representatives of the appellant can make the application, which is not one ilable 
at the instance of, in this case, the second respondent. In support of the e 
reference was made to Order 22 rule (2) of the Code oft ivil Procedure which 
limits reden inier dn to set aside an uc to the legal representatives of the 

tiff or others, to whom reference is now not necessary. I can find 
no a limitation in respect of an application to on record the legal 
representatives of a deceased plaintiff or a deceased app t, at the instance of 
a respondent in an appeal, when there has not been an abatement. 


If the appeal abates, it is manifest that the cross-objections filed by the E 
respondent not be able to be heard, and he will be prevented from chall 
the correctness of the decision of the lower Court. This was laid down in S. T. M 
R. Murugabpa Chettiar v. Ponnuswami Pillai!, a decision of a Bench of this Court. 


*(G.M.P. Nos. 5578 and 5579 of 1946. rath February, 1947. 
e I. (rigar) 41 MLJ. 904 : LLRs 44 Mad. Bab. 
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In my view, there is no objection whatever to the present application and 
it should be allowed. Since the first respondent opposed the application, he 
should pay the costs. 

This petition and Civil Miscellaneous Petition No. 5579 of 1946 can be 
placed before the learned Registrar for further action. 

Rajamannar, 7.—1 agree. 

V.S. —————— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusrias Yanya Au. 
M. L. Verghese ..  Pehhoner* 


Patiti 
Criminal Procedure Code (V E ai pd r 1923)—Seope and - 
cability—Pledge of jewels in British Indi ; rch Y e D jig a gg Den in Nadi ate 
— Jurisdiction of British Indian Court to try pledgee without certificate of the Political of that Native State 
or other ibed authority. 

Section 188, Criminal Procedure Code, as amended in 1929, is not governed or controlled by 
the preceding sections 179 to 187 but in turn itself governs and controls the same. 

Ap of jewels in British India who commits a criminal breach of trust by sub-pledging 
them in a Native tate cannot be tried for that offence by the British Indian Court without a certi- 
pan oh ie dace thet M or ohe eae M a ee es 
Criminal Procedure The fact that of the consequences of the offence have ensued 


within the jurisdiction of the British Indian cannot affect the question of j 
Srecramamurthy, In re, (1934) 68 M.L.J. 211 and Kakrua Khan, In re, (1935) 68 M.L.J. 415, 
referred to. 


Petitions under sections 495 and 439 of the Cade of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the 
Court of Session of South Malabar, dated 16th April, 1946 and passed in C.A. 
Nos. 23 and 24 of 1946 respectively preferred against the j ents of the Court 
of the Additional First Class Magistrate of Palghat, in C.C. Nos. 278 and 282 of 
1945 respectively. 

S. Govind Swaminathan and Gopinath for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

The Court made the following 


OrpER.—These are two revision petitions erising out of two different case* 
in which the petitioner, who was the accused in both the cases, was convicted by 
the Additional First Class Magistrate, Palghat, under section 409, Indian Penal 
Code. The convictions, on appeal, were confirmed by the Sessions Judge of 
South Malabar. 

The petitioner was running a bank called the Malabar Central Bank with 
its head office at Chowghat and a branch office at Orumanayur, both places being 
situated in British India. The charge against him in both the cases was that he 
received gold ornaments from different persons by way of pledge and after doing 
so, sub-pledged them for higher amounts to other banks. ing to the prose- 
cution, these amounted to acts of criminal breach of trust as in pledging the 
jewels, and that for higher amounts, the petition=r must be deemed to have acted 
with dishonest intention. This view prevailed in both the Courts below. At 
the ap te , an objection was raised to the convictions on the ground that 
since the sub-pledging had been done by the petitioner with the Savings and Invest- 
ments Coen ied at Trichur, which 5 situated in the State of Cochin, 
the British Indian Courts had no jurisdiction to try the accused. This objection 
is based upon the ixions of section 188 of the Criminal Procedure Code as 
amended by Act XVIII of 1929. The material portion of section 188 runs thus : 

- *.... When any British subject commits an offence in the territories of any native Prince 
or Chief in India... . he be t with in of such offence as if it had been committed 
at any within British ia at which he may be found : Provided that notwithstanding axpthing 
in any of the preceding sections of this Chapter no charge as to any such offence shall be inquired into in 
*CrL.R.C. Nos. 515 and 416 of 1 28th February, 1947. 
(CrLR.P. Now 295 and 496 of b) ] aie 
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British India unless the Political Agent, if there one, for the territory in which the offence is 


M to be inquired into 
in British India ; and, where there is no Politica] Agent, the sanction ol the cial Government 
shall be required....” x 


The words italicized were added by the Amending Act of 1923 and the purpose 
of that amendment will be set forth presently. The learned Sessions Judge negatived 
this contention relying upon section 181 (a) of the Criminal Procedure Code which 
is to the following effect : ; 

“ Tho offence of criminal misappropriation or of criminal breach of trust may be inquired into 
or tried by a court withm the local limits of whose jurisdiction any part of the property which is the 
subject of the offence was received or retained by the accused person, or the offence was committed." 
Referring to this sub-section, the learned Sessions Judge held that the articles which 
are the subject of the offence were received by the appellant either at Orumanayur 
or at Chowghat and that consequently the trial Court had jurisdiction. He was 
of the opinion that in view of the express provision contained in section 181 (2), 
section 188 had no application and he pointed out that a contrary view would 
lead to the result that Courts in British India would be absolutely powerless if 
the offender disposes of property taken from British India in an adjoining Native 
State. On a consideration of the judicial precedents as they stood before the amend- 
ment introduced in the proviso to section 188 of the Code and the scope of the 
amendment which was enacted expressly for the purpose of overcoming the effect 
of those decisions and the decisions that have d after the amendment, 
I am of opinion that the objection as to want of jurisdiction in the trial Court to 
try the accused in this matter must be upheld. I would refer only to one of the 
decisions prior to the amendment. In the Assistant Sessions Fudge, North Arcot v. 
Ramaswami Asari}, it was held by Sadasiva Ayyar and Spencer, JJ., in a case where 
a person A entrusted threc jewels to the accused at Vellore for sale and the accused 
pledged two of them in Bangalore and misappropriated the third at Madras con- 
trary to the arrangment that he should return the jewels or their price to A at 
Vellore, that the British Indian Court at Vellore had jurisdiction to try the 
accused for breach of trust or dishonest misappropriation without a certificate 
under section 188, Criminal Procedure Code. It is clear from the report of the 
Select Committee which proposed the amendment to section 188 that the non 
obstante clause was inserted 1n the proviso to that section expressly for the purpose 


of ing over the effect of the ruling in the A sistani Sessions Judge, Noth Arcot 
V. | Asartt, and other rulings to similar effect. The Committee said 
thus :— 


“ Certain decisions of the Madras High Court seem to make it doubtful whether section 188 is 
un DN I it is desirable to clear this up. We 
are not sa that this was the intention of section 188, and in our opinion it is safer, when a man 
a tried in British India in respect of an offence commited in a Native State, to require the Politica 


After this amendment was effected, we have had a series of decisions of this 
Court which have held that section 188-as amended is not governed or controlled 
by the preceding sections 179 to 187 but in turn itself governs and controls the 
same. I shall refer to two cases. Srearamamurthy, In re*, 1s a decision by a single 
Judge, Pandrang Row, J. There the accused was charged under section 290 
of he Indian Penal e for having committed a public nuisance by arranging 
a marriage procession with music and by letting off fire-works thereby disturbing 
the sleep of the people in the vicinity of Frenchpeta, a part of French territory. 
An objection was raised that the British Indian Court had no jurisdiction to try 
an offence which was committed in Frenchpeta. It was held that even if section 
179, Criminal Procedure Code, was applicable, the case could not be tried without 
a certificate of the French Political Agent as required by section 188 of the Code. 
The learned Judge observed : 





1.” (1914) 26 M.L.J. 235 : LLR. 8 Mad. 779.  & (1994) 68 MLJ. ait. l 
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“ The tact that some of the persona who were by the music and fire-works were living 
m aa teta would not. gii jurit on tor the trate. Even otherwise, and assuming 


quired Into in British India unles the Political t if there is one for the territory in which the 
offence is alleged to have been committed iñes that jn his opinion the charge ought to be 
"ding. Avg. indu 


The ruling in Kakrullakan, In rel, was given by a Bench consisting of Curgenven 
and King, JJ. There it was specifically laid down that a British Indian Court 
has no jurisdiction under section 188, Criminal Procedure Code, as amended in 
1923, to try an offence committed wholly or partly in a Native State, without the 
certificate of the political agent. The fact that part of the consequences have 
ensued within its jurisdiction is of no avail. That was a case of commitment and 
it was held that a commitment made-without such certificate was illegal and must 
be quashed. The consideration urged by the learned Sessions Judge as to the 
le result of taking such a view of the law in the matter of encouraging people 

who have committed such offences to dispose of their property in an a 
Native State is without much force as in a case of this kind presumably there woul 
be little difficulty in obtaining a certificate from the authority prescribed in 
the proviso to section 188, Criminal Procedure Code. In any case an argumsnium 
ab inconvenienti is of no avail when the provisions of law are sufüciently explicit 
and imperative. 

The petitions are allowed and the convictions of the petitioner in both the cases 
and the sentences passed on him are set aside. 


V. S. ———— Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice WADSWORTH AND Mm. Jusriak GOVINDARAJAGHARI, 


Gopalaswami Ayyar .. Appellani® 


Nataraja Chettiar and others .. Respondents. 

Cini Procedure Code (V , section 11— Saat te merigage by too ef the the morigages 
z ihird som as MEAE kang aint elie bh apr inl Beaded d 
Auf by third son as regards his share—Not barred by res judicata. 


two-third share due to th intiffa and the third son was left with his remedy to recover his one-third 
share by guit. mortgagor sold the properties and the vendee paid off the decree 
amount. third son filed a suit to recover his share under the mortgage and it was contended 


Held, that the suit was maintainable. Far from the plaintiff being barred by res judicata, it wat 
the mortgagor and his representative who were bound the former judgment. That the decree 
in the former suit was not correct in form was no ground or not decreeing the present suit. 
Oase-law discussed. 
A against the decree of the Court of the Subordinate Judge, Maya varam, 
in O.S. No. 22 of 1944. 
1. V. Muthukrishna Aiyar and R. Vaidyanatha Aiyar for Appellant. 
A. V. Viswanatha Sastri, R. Viswanathan and T. R. Srinivasan for Respondents. 
The Judgment of the Court was delivered by l 
Govindarajachari, J.—The facts necessary for the decision of this appeal may 
be briefly stated. One Perambala Chettiar and his two sons, one an adult and 


I. (1935) 68 MLLJ. 415. " 
T No. 949 of 1945. 7th February, 1947. `- 


280 THE MADRAS LAW JOURNAL REPORTS. [1947 


the other a minor, sold certain lands to the father of the third defendant on 26th 
January, 1920, for Rs. 46,000. Rs. 34,000 out of the price was paid by the vendee 
and for the balance of Rs. 12,000 the vendee executed on the same day a deed 
of simple mortgage mortgaging the properties which he had just purchased. The 
mortgage (Ex. P-2) was executed in favour ofthe vendors, namely, Perambala, 
Kanakasabai, Perambala’s son by his first wife and the first plaintiff in the present 
suit and “amale child unnamed ”, who, it is admitted, is the present first defendant. 
The present second defendant was not then born. The first and second defendants 
are Perambala's sons by his second wife. "Though the mortgage deed was executed 
in favour of Perambala and his two sons then in existence, it 13 obvious that it was 
a mortgage in favour of the joint Hindu family. Perambala died on the 20th Novem- 
ber, 1927, undivided from his sons. 


On foot of the mortgage the present first and second defendants filed O.5. 
No. 15 of 1935 in the Court of the Subordinate Judge of Mayavaram impleading 
Kanakasabai as the first defendant along with the SUA E a son, the present 
third defendant and subsequent transferees of portions of the hypotheca from the 
Official Receiver of East Tanjore in whom the property of the mortgagor had vested 
on his insolvency, the Official Receiver himself being the ninth defendant. In 
paragraph 7 of their plaint the plaintiff alleged that they alone were entitled to 
get the entire amount due on the mortgage as their father Perambala and their 
elder brother, Kanakasabai had discharged their own nal debts with the 
amount of Rs. 34,000 which had been received under the sale deed referred to 
above and also as they had sold : 

“the entire moveable ies like jewels, etc., existing in the family and utilised the amount for 
their personal use as they had received amounts in several other ways.” 

There was a further allegation that the entire amount mentioned in the suit 
mortgage deed : 

“was sct apart for the share of the first plaintiff in which however, the second plaintiff 
though born t to the execution of the mortgage was entitled to participate.” 

In paragraph 15 they stated that the first defendant (Kanakasabai) did not 
agree to join in the filing of the suit and claimed that: 

“sf for any reason it was found that the plaintiffs are not entitled to exclusively get the entire 
amount of the suit mortgage deed in this suit, it is necessary that a decree d be passed m 
favour of the plaintiffs at least for a two-third share in tbe amount ot the suit mortgage deed.” 

A further alternative was mentioned in paragraph 16 wherein the plaintiffs 
asked that a decree should be passed : 


“ both in favour of the plaintiffs and the fimt defendant if the eic ge e ah nge Sa 
that a decree cannot be passed in favour of the plaintiffs alone for the entire amount of suit 
WU p E that a decree should jointly be pamed in favour of the first defendant 


Kanakasabai's written statement started with the averment that he was the 
undivided brother of the plaintiffs but added that he was entitled to a one-third 
share in the suit mortgage amount. The plaint allegation that the sale amount 
was utilised for discharging the personal debts of the first defendant and of Perambala 
was denied, and it was stated that the debts that were di ed were borrowed 
for family necessity. The allegation about the sale of jewels and the appro riation 
of the sale proceeds by this defendant and his father were also denied: Rd it was 
asserted that the suit mortgage amount was common ancestral property and that: 


*t the two plaintiffs and this first defendant were each of them entitled in law to a one-third share 


The written statement proceeded to aver that : 
* the. plaintiffs cannot raise any objection whatever in this suit to the decree which may prima facie 
be pamed in favour of this defendant on the mortgage.” 

This was repeated in paragraph 11 wherein the defendant prayed that : 
DIDI GN EA al a cera tems 

The i2th defendant in the suit claimed certain priorities to which however 
ne detailed reference is necessary. 
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The suit had a curious disposal. The issues material for the present disc us- 
sion were set down as issues 2, 7 and 11. They were as follows: 

2. Whether the first plaintiff is entitled to the entire mortgage money as claimed by him or he 
is entitled to a half share as contended by the 12th defendant or, to a one-third share as contended 
by the first defendant ? 

7. Whether the plaintiffs are not entitled to claim the entire mortgage amount in this suit 
and whether a partition is the proper 

11. Whether the first defendant is not entitled to a decree with plaintiff? 

On the second issue the Court held that “ the plaintiffs are entitled to two-third 
and the first defendant to one-third as claimed by him." P ph 18 of the 
judgment which dealt with the seventh issue is very obscure, an there has been 
considerable discussion before us as to its exact meaning. It is as follows: 

“Tt is not necessary that plaintiffs should sue for partition. They can sue for the mortgage 


money or any share thereof but if first defendant wants to work out his remed , he must go to suit 
especially having regard to the fact he has not come forward to substantiate his and contentions. 


I do not suppose that plaintiffs can be allowed a full decree on security as claimed by them driving 
first defendant to a te suit for his share against them. intiffa will be entitled to a decree 
only to two-thirds of amount claimed." 

On a close ing of this paragraph in the light of the pleadings of the parties it 
seems to us that the learned Subordinate Judge first held that the plaintiffs could 
sue for two-thirds of the mortgage amount without previously filing a suit for parti- 
tion between themselves and their brother, the first defendant. It was next held 
that the first defendant should not be given his share of the mortgage amount as 
he had failed ““ to substantiate his claim and contentions”, whatever that might 
mean. A suggestion was evidently made that a decree for the entire amount 
might be passed in favour of the plaintiffs subject to their giving security for 
satisfyi the first defendant in respect of this share, the first defendant being 
directed to establish his right to such a share by a separate suit ees the plain- 
tiffs. The suggestion evidently did not meet with the approval of the learned 
Subordinate Judge. He therefore directed a decree to be passed in favour of 
the plaintiffs for only two-thirds of the mortgage amount. 


On issue 11, the learned Subordinate Judge remarked that the 


“ first defendant is not entitled to a joint decree along with the plaintiffs; As a matter of fact he 
has not come forward to urge for it either.” 

It is obvious that here the learned Subordinate Judge was wrong, as the first 
defendant did ask for a joint decree to be passed in favour of himself and the 
plaintiffs. 

The decree drawn up in pursuance of this judgment first declared that the 
amount due to the plaintiffs for their two-third share on the mortgage including 
interest and costs amounted to Rs. 17,738-15-0 as calculated up to the goth June, 
1980. which was the date of the decree. Three months’ time was given for payment. 

ere was a direction that the defendants should pay into Court on or before the 
goth day ofSeptember, 1936, the amount previously mentioned together with 
subsequent interest, with a further direction as to interest on the ate 
sun Bond goth September, 1936, till realisation. The decree then proceeded to 
provide in paragraph 2, sub-paragraph (it), (leaving out the immaterial portions) 
ne ee . . the plaintiffs el UE ueni all pa a ge ea 
Or to tbe mortgaged property m t mentioned, ts 
D DM rea ee nnb» ball ffo ired, re-conycy 
or re-transfer the said property free from the seid mortgage and clear of and al cncum- 
brances created bv the plaintiffi." 
pd g of the decree stated thatin default of payment as aforesaid, the 
plaintiffs may apply to the Court for a final decree for the sale of the mortgaged 
property. Paragraph 4 dealt with the application of the sale proceeds, and 
paragraph 5 reserved to the plaintiffs the uium to apply for a nal decree if the 
amount realised by the sale should be insufficient to pay the plaintiffs in full. 

Neither the first defendant Kanakasabai nor the rdi n son filed an 
appeal against that decree and judgment ; nor did either of them fiie a memorandum 
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of cross-objections though they had the opportunity of doing so when the 12th 
defendant filed an ap in the High Court impleading them as respondents. 


It appears that the amount due to the decree-holders in O.S. No. 1 5 of 193 
was deposited into Court by the fourth defendant in the present suit who purchased 
some of the hypothecated properties. ` 


The present suit is by Kanakasabai, the eldest son of Perambala and the 
first defendant in the previous suit, for recovery, by sale of the hypotheca, of 
Rs. 9,530 being one-third share of the amount due on the mo e deed of 26th 
January, 1920. Kanakasabai’s younger brothers are impl as defendants 


rario alienees. The suit was first filed im forma pauperis and was numbered 
as O.5. 


the suit was barred by reason of the judgment and decree in O.S. No. 15 of 1995. 
The lower Court held on 11th November, 1943, that it was so barred and rely; 


the necessary court-fee, and the suit was then numbered as O.S. No. 22 of 1944. 
The fourth defendant was the M das. defendant and he contended that the present 
suit is barred in consequence of the decree and judgment in O.S. No. 15 of 1995 
and also by reason of the order, dated 11th November, 1943, in O.S. No. 1g. of 
943. These objections were overruled by the lower Court put are again urged 
in this appeal on behalf of the fourth defendant who is the appellant. 


The second of the objections may be shortly dealt with. The contention is 
that O.S. No. 22 of 1944 is merely a continuation of O.S. No. 13 of 1943 which 
commenced when the plaint was filed in forma pauperis on 26th September, 1942, 
and that the order, dated 11th November, 1943, in the course of the suit is 
res judicata in the later stages of the same suit and that it was not o “to the Sub- 
ordinate Judge to holdas hehasnow held contrary to the order, dated 11th 
November, 1943, that the decree and judgment in O.S. No. 15 of 1935 constitute 
no bar to the maintainability of the present suit. But if the Judgment under 
appeal is assailed on that ground it would be quite open to the respondents to 

ow in the present appeal ise that the order of oath November, 1943, is itself 
wrong. Mr. Muthukrishna Aiyar, advocate for the appellant, therefore conceded, 
and in our opinion rightly, that the second objection has no independent existence 
and that the real question to be decided is whether the first plaintiff lost his right 
to recover his share of the Wai ius amount in consequence of the decree and judg- 
ment in O.S. No. 15 of 1935, the appellant's contention being that the plaintiff so 
lostit. It is pointed out on behalf ofthe appellant that Kanakasabai, his co- 
mo and the mortgagor were all parties to that suit, and it is argued that if 
ai’s rights were not properly safeguarded by that judgment and decree 
- he should have appealed therefrom and got them set right, and not having done so, 
he is now precluded from pursuing his rights, which, according to the argument, 
had to be put forward and provided for only in that suit. 


In support of this argument two lines of decisions are relied upon. The first 
group deals with the frame of a suit by one of several co-mo ces to enforce the 
mortgage when his co-mortgagees are not prepa to join him as plaintiffs, the 
constitution of such a suit as to parties, the relief to be prayed for, the court-fee 

yable on such a plaint and the value for purposes of jurisdiction of a suit so framed. 
The leading case in this regard is the decision of de Privy Council in Sunitibala 
Debi v. Dhara Sundari Debi Chowdhurami!. In that case there was a mortgage of 
an estate to secure two sums of Rs. 80,000 respectively payable to two mo 


One of the mortgagees sued on the mortgage impleading the mortgagor, the other 
ee Oe eS 
e (1919) 37 M.L-J. 483 : LR. 46 LA. 272 : LLR. 47 Cel. 175 (P.Q). 
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pd dd and a prior mo of the estate asking for payment of Rs. 80,000 
due to her with interest and the sale of half of the mo property. The High 
Court of Calcutta held that it was not possible for the plaintiff to obtain ial 
relief upon such à mortgage and ted permission to the plaintiffs to the 
necessary amendments to the plaint and sent the order back for rehearing after 
the amendments were made. The Privy Council first held that the mortgage 
clearly effected the conveyance of the estate to the mortgagees as tenants in common 
and that it was not a mortgage to each m of a divided half but a conveyance 
to them of the whole property. Dealing with the case on that footing, the Privy 
Council stated as follows as tó how a suit is to be framed in regard to such a mort- 
gage - ` 

* Where a mortgage m made by one to two tenants in common, the right of either 
mortgagee wbo desires to realise the property and obtain payment of the debt, if the 
consent of the co-mortgagee cannot be obtained, 1» to add the co-mortgagec as a defendant to the 


ca Pf the Court, to make nich an amendment, and indeed it was their clear duty to do it, 
if thereby delay and would be avoided. In their Lordships’ opinion, the amendment of the 
Pek ee by e High Court is not appropriately worded end they omsider that the tzial 
udge should on the rehearing of the suit make such amen ts as may be necessary and proper." 
The decision in Kailasa v. Sundaram!, took the matter one step further. It first 
affirmed the proposition that one of several co-mortgagees who are in the position 
of tenants in common can sue to recover his own share of the mortgage provided 
that he makes his co-mortgagees defendants if they refused to join him as plaintiffs 
relying for this purpose on the decision in Suni&bala Debi v. Dhara Sundari Debt 
Cho ani*, and on the decision of the Madras High Court in Atchamma v. Subba- 
rayudu*. The question of the Court-fee payable in and the jurisdictional value 
of such a suit was then considered. While dealing with this question it was pointed 
out that a co-mortgagee suing alone for his share must for the i 
mortgage decree in respect of the entire amount and that a proper decree in su 
a case should provide for all the necessary accounts and payments although a 
defendant mortgagee could not ask for judgment in his favour. This can only 
mean that the plaintiff must ask the Court to decide what is due on the mortgage 
as a whole and to fix a period of redemption of the moten roperty in its entirety, 
that there can be no redemption in part and that the p ifs cannol get his share 
until the mortgagor has .paid into Court what he owes on the mo or the 
mortgaged properties have been sold under the preliminary decree. e learned 
Judges therefore concluded : 

* Tn these circumstances it seems to us that the primary claim can only he taken to be the enforec- 
ment of payment of the full mortgage debt, which means that the plaint must be stamped accordingly." 
As a corollary they further held that the proper Court to try the suit is the Court 
having the necessary pecuniary jurisdiction to entertain a suit of the valuc of the 
entire mortgage. The question as to what would be the proper course for a mort- 
gagee defendant to take to recover his share of the moneys brought into Court as 
the result of a suit by a co-mortgagee was left open for future decision. 

The case in Matilal Datta v. Bejoy Lal Chakrabarti*, which was next cited on behalf 
of the appellant followed the decision of the Privy Council in Suni&bala Debt v. 
Dhara Sundari Debi Chotdhurani*, and emphasised that the preliminary decree 
must specify the entire amount due on the mortgage as at the date of grace and 
not merely what is found due on the plaintiff^s share at that date and direct the sale 
of the entire mortgaged premises in default of payment of the same. How the 
rights of the parties are to be worked out if the mo r into Court the total 
amount found due by the preliminary decree or if he deule in making the said 


3 (1941) a M.I-J. 985 : ILR 1942 Mad.  LL.R. 47 a 175 (P.C). 
490. 3. I I . . e 
2. (1919) 37 M.L.J. 483 : L.R. 46 IA. 272; 4- HR Eu CP Ng . 
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payment and there is consequently a sale of the mortgaged property was considered 
in detail. It is pointed out that if the sale fetches a price which is insufficient to 
recover the amount of the peliminary decree the plaintiff mortgagee will be paid 
only pro rata and that he can obtain a decree under Order 34, rule 6, for the balance 
of his dues provided that he is otherwise entitled to such a decree. In regard to 
the rights of the mortgagee defendants the learned Judge made the following reser- 
vation : 

“ Whether such co-mortgagees would be able to withdraw their share m the surplus sale proceeds 

by applications in that suit on payment of proper Court fees, or will have to institute suits for the 
purpose is a point on which there 1s divergence of opinion (see for instance Ledtmi Narain v. Beburam!, 
and Seh Bansiram Jashemal v. Guania Naga Imm"). On that question we do not express any opinion, 
as it is not necessary at this stage.” 
On the question of the Court fee payable on a plaint by one of several eee 
the Calcutta High Court held in the above decision differing from the view taken 
in Kailas v. Sundara?, to which however they made no reference, that it is sufficient 
if Court fee is paid on the plaintiff's share of the mort amount. ‘This decision 
however emphasised that it is one of the essential conditions of such a suit that the 
plaintiff must ask for the usual M a decree which must provide for all necessary 
accounts and payments in respect of the whole of the mortgage debt, that is to say, 
there must be.a prayer for sale of the entire mortgage premises, if the mo r 
failed to pay into Court within the period of grace the amount that may be found 
due in respect of the entire mortgage debt. 

The appellants also cited the case in Ram Sarup v. Kunjilal*, and Ramchandra 
Iyer v. Sivarama lyer*. In the former case a Bench of the Allahabad High Court 
held that one of several mo cannot maintain a separate suit for recovery 
of his share of the mortgage debt even though he may abandon his security. In 
the course of their judgment they observed that, 

“As regards a suit brought by one of several mortgagees the point is well settled in view of he 
pronouncement of their Lordships of the Privy Council in Swat Debi v. Dhara Sundari Debi Ghorwodhu- 
rani*, the only proper course is for the co-mortgagec to implead the other mortgagecs as defendants 
and sue for a decree for the entire amount on the sale of the entire p . He cannot 
get a decree for his share of the mortgage debt or a sale of a part of . It 
pO ea naa Mah a Jaga where one of the mortgagees chooses to abandon 
In our opinion this decision is somewhat inconsistent with the decision of the Privy 
Council which while insisting that the co-mortgagee should be impleaded and 
that a decree for the fixation of the entire amount and its realisation by a sale of 
the mortgaged property should be asked for, still ruled that the plaintiff can get 
a decree for his share of the mortgage. It is true that a part alone of the mort- 
gaged dod cannot be sold and also that in order to work out the right of the 
plaintiff in such a suit the entire amount due on the mortgage should be ascer- 
tained. It is however open to the Court to direct payment out to the plaintiff 
of his part of the mortgage amount and in fact, that is all that could be done according 
to the Privy Council decision as no decree can be passed in favour of the co-mortgagee 
defendant for his share of the mortgage amount. 

The decision in Ramachandra Aiyar v. Sivarama Aiyar*, is by a single Judge of 
this Court and purports to follow the decision of the Allahabad High Court just 
referred to. There are certain observations in this judgment with which we are 
not in agreement. It was pointed out in Kailas v. Sundra?*, that they are open to 
criticism. We therefore deem it unnecessary to discuss it any further. 

On behalf ofthe respondent Mr. Viswanatha Sastri cited the decision in 
Lachminarain v. Baburam!. Except in one respect this decision did not carry the dis- 
cussion very much further than Sunitibala Debi v. Dhara Sundari Debt Chowdhurant®, 
Kailas v. Sundara*, and Matilal Datta v. Bejoy Lal Chakrabarti”. Dealing with the 
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the rights ofa defendant mortgagee this decision laid down that he will not be 
entitled to be paid unless there is some amicable settlement between him and the 
mortgagor and that otherwise he will have to bring a suit against the aka 
just as the other mo and that if a sale of the property had alread 
place his charge will n on the balance of the sale proceeds which 1s held by. 
the Court as substituted security. 

As is apparent from the above discussion it seems to us that the law as to how 
a suit by one of several co-mo is to be framed is fairly clear. It is also clear 
that the judgment and decree in O.S. No. 15 of 1935 did not proceed on the basis 
on which they should have proceeded according to the above decisions, the most 
material deviation being that the amount that was declared to be payable was 
ony the two-thirds that was due to the plaintiffs together with interest and costs 

not as it should have been the entire amount due in respect of the mortgage. 
That the decree and judgment therefore proceeded upon a defective basis may 
be readily admitted but what we are really called upon to decide in this case is 
whether by reason of the defective character of the decree and judgment the first 
plaintiff’s rights were extinguished as the appellant contends, or left unaffected 
as is contended on behalf of the respondents. The decisions we have so far dealt 
with are concerned only with pointing out how the plaint and the decree in a suit 
properly constituted and properly tried should run. None of them is of any help 
in deciding as to the consequences of a defective suit and a defective decree. 


We are invited by the appellant to hold that since there was no provision in 
the decree in O.S. No. 15 of 1935 for the payment by the mortgagor of the entire 
amount due under the mortgage and there was a gin only that two-thirds 
of that amount should be paid, the claim as to the remaining one-third must be 
taken to have been wiped out. We do not think this necessarily follows. On 
a fair reading of the judgment and decree it seems to us obvious that the Court 
did not intend or purport to deal with the right of the present first plaintiff to 
recover his one-third of the mortgage amount. It was left out to be dealt with 
in future in a suit to be filed by him. The mere fact that this was not the best 
or even a proper way of Seem with the rights of the parties does not justify the 
conclusion that what the Court deliberately left out or reserved for future determina- 
tion must be taken to have been negatived. 


In support of his argument that the extinguishment of the first plaintiff's 
mo is the necessary though perhaps unintended result of the previous decree 
RU peared Mr. Muthukrishna Aiyar, advocate for the appellant relied upon 
another line of decisions to which we shall immediately refer. The first of them 
is the decision in Xanhailal v. Jwala Dei!, the headnote in that case runs as follows :. 

“ One of two joint sued for her moiety of the debt and obtamed a decree 
kale property. The other mo ee ould not m as lanal ia that 
suit and was accordingly c a defendant. Subsequently the other mortgagee sued the 
for recovery of his moiety of the mortgage debt by sale of the whole mortgaged property. eld 
that such a suit would not lie.” 


The material difference however between that case and the present one is that 
there was in our case no Court sale of the hypotheca as in the case with which the 
Allahabad Judges were concerned. It is therefore unnecessary to consider what 
the consequences would have been if there had been such a sale. It will be recalled 
that the fourth defendant, the purchaser by private sale of a portion of the hypotheca 
from the mortgagor paid off the amount due to the decree-holders in O.5. No. 15 
of 1935 and a sale ugh Court was consequently unnecessary. In the events 
that have happened, the relevant paragraph of the decree is paragraph 2 (it) which 
provides that on the payment of the amount previously specified the plaintiffs 
shall if so required, reconvey or retransfer the said property free from the said 
mortgage. e words “the said mortgage" may no doubt be tive- of 
the mortgage dated 26th January, 1920 in its entirety ; but if regard is had to the 
fact that the plaintiffs were, by that very decree, declared to be entitled to a two- 
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third share in the mortgage it would not be unreasonable to construe those words 
as indicative of the plaintiffs’ interests in the suit mortgage. As the advocate 
for the respondents rightly points out, the plaintiffs could not convey anything 
more than what they had, namely, their two-third share in the mortgage. 


The cases in Ellarayan v. Nagaswami Iyer! and Ex Fewings in re Sneyd*, 
were next cited on behalf of the appellant to support the argument that the rights 
put in suit in O.S. No. 15 of 1935 were merged in the judgment and decree and are 
no longer outstanding. In Ellarayan v. Nagaswami lyer!, there was a preliminary 
decree for sale on a mortgage. The mo or failed within the time fixed in the 
decree to pay up the amount due under the mortgage and a final decree for sale 
was . The mortgagee however did not execute the final decree and continued 
in possession. It was held that the mortgagor could not institute a suit for 
redemption against the mortagee, following the rule of res judicata laid down by 
the Full Bench in Vedapurati v. Vallabha Vala Raja*. It was pointed out on behalf 
of the respondents that the correctness of the last mentioned decision was doubted 
in Vir han v. Chembu JNayar*, in view of a decision given by the Privy Council 
meanwhile in Ragunath Singh v. Hansraj Kunwar. It seems to us unnecessary to dis- 
cuss the cu of the decision in Vedapurati v. Vallabha Valia Raja’, or its 
correctness or the extent to which the decision in EUarayan v. Nagaswami Iyer}, 
can be sustained on its own reasoning and apart from its reliance on Vedapurati v. 
Vallabha Valia Raja*. It is obvious that in the case in Ellarayan v. Nagaswami Aiyar}, 
the right of redemption of the mo r was intended to be and was dealt with. 
It was directly the subject of adjudication. That being so, it was held that the 
rule of res judicata as sionoanced | in Ve ati v. Vallabha Valia Raja*, barred a 
second suit in which again the mortgagor's right of redemption was sought to be 
brought into issue. As we have already observed, there was in O.S. No. 15 of 
1935 no adjudication on the rights of the present first plaintiff which were 
deliberately left out of consideration. 


In Ex parte Fewings, In re Snsyd?, a mortgagee sued his mortgagor on the 
covenant in the mortgage for the repayment of the principal sum with interest , 
thereon. It was held that the mortgagee was, as from the date of the judgment, 
entitled only to interest at the judgment rate of four cent and was not entitled 
to interest at the rate of five per cent as provided in covenant, as the covenant 
became merged in the judgment. This again is a case Bride the right i in question 
was dealt with by the judgment which altered the position of the parties as creditor 
and debtor into that of decree-holder and judgment-debtor with the necessary 
consequence that the contract rate of interest could no longer be claimed after 
the judgment was given. The case we are concerned with is wholly unlike the 
case in Ex parte Fewings, In re Sneyd*, because the rights that are now sought to 
be enforced are altogether outside the scope of the decree which was given in the 
previous suit. 

On — of the respondents Mr, Viswanatha Sastri argued that the joining 
E. a sd in guit in order to satisfy the requirements of the processual 

biu n y mean or imply that the right of that party is concluded 
ay the Pe and he has cited by way of analogy the instance of a suit for sale 
by a first mortgagee impleading a puisne mortgagee, in which the decree usually 
provides for the payment, out of the sale proceeds, if there is to be a sale, firstly 
to.the prior mortgagee and then to the extent of any surplus that may remain 
to the second mortgagee. If the first mortgagee is paid outside Court the second 
mortgagee cannot execute the decree for the realisation of the amount due to him 
and must file a separate suit. Itis however unnecessary to invoke any such analo 
as the right of the first plaintiff was not the subject of even a declaration in OS. 
No. 150 1935 and, in our opinion, it is not open to the mortgagor or to the fourth 
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wg ci 
could bo drawn of usago which should be recognised that the archakas were entitled to be 
remunerated from the ahol of the surplus income ofthe lands merely because the temple owns 
other lands. i ; eae 
If the case had been between the temple and a third party, it might be that the plaintiffs 
would have to show that the temple had been in possession within twelve years of the suit. Once, 
however, it is held that the belonged to the le, there can be no question of adverse: 


property 
possession as between the temple and the archakas. e archakas were in possession of the 


pe in a fiducisry capacity and cannot have prescribed for it and, therefore, there was no bar 
lrmitation. 


Appeal against the decree of the Court of the Subordinate Judge of Masuli- 
patam, dated 21st January, 1945 and passed in O.S. No. 65 of 1942. 
P. Satyanarayana Rao and Y. G. Krishnamurthi for Appellants. 
M. S. Ramachandra Rao for Respondents. 
The Judgment of the Court was delivered by 
F.—This is an appeal from the judgment of the Subordinate Judge 


Happell, 
of Mastlpstain dated 91st January, 194%, by which he dismissed O.S. No. 65 of 
1942 on file of his Court. The ap ts were the plaintiffs in the suit and 


ware the trustees of the temple of Sri Vuddandaraya Venugopalaswami Varu of 


*- 
=a | 


-— 


Pedda Maddali. They were appointed trustees on. 29th March, 1940, in pursuance 
of a scheme framed by the du Religious Endowments Board in 1939 for the 
management of the temple, and they brought the suit to eject defendants 1, 2 
and 4 from certain properties and for a d tion that these properties belonged 
to the temple. The first and second defendants are the archakas of the temple, 
the third t is the hereditary trustee and the fourth - defendant was im-: 
pleaded as a lessee under defendants 1 and 2. 

A number of issues were framed in the suit based on the contentions of the 
parties. Arguments in appeal, however, have been confined to the questions 
whether the grant of the properties in suit was to the temple and whether, if so, 
the defendants could be entitled, for any reason, to remain in possession. On 
those questions the plaint averments are that the properties belonged to the temple, 
and that defendants 1 and 2 had only been allowed to be in possession at the will 
of the plaintiffs and their ecessors as remuneration for their services. 
Defendants 1 and 2, on the other hand, maintained that the lands are archaka 
service inams or that, in any, case, by usage and custom, they had acquired a right 


to enjoy. the : so long as they were willing to perform the services to the 
temple i archakas. The third defen gu the case of defend- 
ants 1 2. The fourth defendant stated that he had ded over possession to 
the plaintiffs and was not a n party to the suit. 

The properties in question in this appeal consist of the properties shown in 
the A A-1 and B schedules aabhed to the plaint. Different considerations 


arise with regard to the B schedule properties and they will be dealt with separately. 
The A and A-r schedule properties now consist of about 16 acres of wet lands, 
but the conversion of the lands from dry to wet a to have been comparatively’ 
recent. The temple owns a further 26 acres ob land ds another village, but it is 
not disputed that these lands belong to the temple and that the income 
from them is devotod to temple purposes. It is clear from the Inam 
Statement (Ex. P-5)^and the Inam Register (Ex. P-1) that the t of the 
A and A-1 schedule properties was to the temple. The learned District Judge. 
admitted this but for reasons, which will be examined in due course, he was of 
opinion-that the grant was of the melwaram interest only. This opinion, however, 
made no difference to the ing on which his final conclusion was based as 
he was also of opinion that, Alicush the. ictal grant Had been of the melwarain 
interest only, the kudiwaramdar—one Tadanki Baskarayya Garu—had later made 
a gift to the temple of the kudiwaram rights. As regards the question of posses- ' 
sion: he' did not believe the evidence for the plaintiffs that the trustees had ever 
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been in possession of the lands, and he accepted the evidence for the defendants 
that the archakas had been in possession and enjoyment of the lands at least since 
the year 1905. He also seems to have been of opinion, although the Judgment 
is not altogether clear on this point, that the archakas should be deemed to have 
been in possession from time immemorial for the reason that such evidence as there 
was showed that they had been in possession for any period to which the evidence 
related. He did not accept the contention that a case of lost grant should be 
presumed from the long possession of the archakas because, in his view, the grant 
of both warams had in fact been to the temple and not to the archakas ; but, none- 
theless, after the citation of a number of authorities, he finally concluded that when 
it is established, as in the present case, that the archakas bave been in very long 
pec Er roperty it must be presumed tbat they have been in possession 
egally and that they cannot be dispossessed as long as ue out, the purposes 
for which they were put in possession of the property. lier in his judgment 
at the end of paragraph 24 he had held that as the arcbakas were in possession of 
the suit properties and were doing the service of nitya nivedya deeparadhana, 
to that extent they must be deemed to be the trustees and the plaintiffs cannot 
dispossess them. : 

It has been ‘conceded before us that the document Ex. P-7 on which the learned 
Subordinate Judge based his finding that there had been a grant to the temple of 
the kudiwaram rights in the property was not admissible in evidence, and it is 
not suggested that there is any other evidence of a separate grant of the kudtwaram 
rights. The conclusion that the initial grant to the temple was of the melwaram 
rights only is based on the fact that the assessment of the property as shown in column 7 

f the Inam Register is the same as the income derived by the Inamdar from the 
property as shown in the Inam statement taken with an unreported decision of 
a Bench of this Court in Appeal No. 219 of 1942, decided by Wadsworth and 
Patanjali Sastri, JJ. It is argued for the defendants that if the grant to the temple 
was of the melvaram interest only it should be presumed, in the absence of evidence 
to the contrary, that the grant of the kudivaram interest was to the archakas who 
have all along been in possession. In our opinion, the view that the melwaram 
rights only were granted to the temple cannot be sustained. The facts of the case 
to which the decision in Appeal No. 213 of 1942 relates relied on by the Subordinate 
Judge differ in important respects from the facts in:the present case. In the case 
decided by W rth and Patanjali Sastri, JJ., thé entry under the heads 
* particulars of the present family " and “ parti of the present enjoyment ”’. 
are “ P. Vallabhacharyulu the archakas and paracharakas " and “ Sri Go i 
Varu, Archaka P. Vallabhacharyulu ", respectively, and the fact that the revenue 
and assessment were the same was only one of the factors in the conclusion that 
the grant was to the archakas. In the present case there is no mention of the archa- 
kas in the Inam Statement or the Inam Register, and the grant is clearly shown 
as being to the temple alone. Moreover, the following note was appended by 
the Inam Commissioner to the Register of Inams (Ex. P-1) : ` 

““ In these two cases the present zamindar remitted the kattubadi on the Inams in fasli 1252; 
all the registers and accounts show the Inams to have been from the i kattubadi. But 


and the order under column 23 is toos i ; pi | 

“(As were free at the permanent settlement and the subsequently imposed jodi has since 
been remitted by the zxamindar they can be treated as free." 
It is clear that the Inam could not, from the beginning have been a kattubadi 
Inam if the grant was of the melwaram only, and the mere fact that the income 
from the property and the assessment on it are shown as the same is not sufficient, 
to displace the inference that the t to the temple was of both warams. : The 
income derived from 16 acres of did may not have been considerable in - 
1860, and as the Inam was to be treated as free à. precise calculation of the appro*- 
priate assessment may not have been- regarded as important. Bog on 


a 
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In Gopalachai yulu v. Lakshminarayana!, the Inam Register showed that the properties 
which were in possession of the archakas belonged to the temple. It was argued 
that the archakas must be deemed to have a right in the property according to 
the custom. The learned Judges who decided the case—Phillips and Od — 
did not accept this contention. The facts in the case were very similar to those 
in the present case, At the time of the Inam settlement the archakas were not shown 
to have any rights in the property, Nr s E the lands 


were con from the dry to wet. Phillips, J., in his ju ent pointed out 
that, in these circumstances, the Archakas could not have acquired any right by 
custom either in the land or as the utilisation of the lus receipts. 
In H.R.E. Board v. P. Veerarag 4*, where the plaintiffs, who were the 


archakas, claimed a prescriptive title in the properties, Varadachariar, J., observed 
that : 

“ The plaintiff's claim of iptive title is equally untenable. and their predecessors 
ale hare been all alone drchakel (5 Ses teca ice Wave eee ce 
trustees ; the result is that if the Inams ‘otherwise be regarded as belonging to this temple, 
itis not open to them to plead that their possession was adverse to the temple." 
Narasimhacharyulu v. Subbayya?*, was a case in which the grant was to the temple but 
the archakas maintained that the income from the lands of which they were in 
possession should be applied only to the limited purpose of the performance of 
the archaka's duties. e view taken by the Subordinate Judge that : 

*' there is no usage proved or recognisable in law as regards the application of the inco me to this 
limited purpose only " 
was approved by Coutts Trotter and Srinivasa Ayyangar, JJ.. 


It is argued by learned Counsel for the defendants that the question is not so 
much whether the archakas can obtain title by adverse possession as against the 
temple, as whether they have obtained a right to be remunerated in a certain way 
from the endowments of the temple ; and in support of the proposition that archakas 
can obtain such a right which Courts will not be justified in setting aside he has 
referred us to the case of $i Mahant v. Govindacharyulu*, decided by Varadachariar 
and Burn, JJ. In that case, although the offerings and collections were dedicated 
to the temple, it was held that an arrangement by which archakas are remunerated 
by a share in the offerings and collections cannot be regarded as being an alienation 

trust property and that when such an arrangement has been in vogue for a long 
time and sanctioned by usage, Courts will not be is in setting it aside, In 
our opinion this decision applies to the particular facts of the case and cannot be 
extended to cases where the archakas claim a right to remain in possession of pro- 
perties in respect of which the grant was to the temple. Moreover in Sri Mahant 
v. Govindacharlu*, the decision was based on the fact that the arrangement. had 
been in vogue for more than one hundred years and that it was an ent 
of a kind well known in this country. In the present case the archakas do not 
seem to have put forward any claim to the properties in 1860. The archakas 
are no doubt entitled to remuneration, for their services but as the properties belong 
to the temple, they are not entitled to appropriate for themselves any surplus 
there may after the (ERR of the particular services which they render have 
been met. In short, as have no title to the land or to the surplus income, 
the qd whether they should in fact be left in possession of the pro les is 


an administrative matter, mainly dependent no doubt on the extent of the income 
derived from the land, and is not a question for judicial decision. 
It is also argued that the present case is distinguishable from the cases cited 


because in the present case there was a trustee of the temple even at the time of 
the Inam settlement and because the archakas are not in possession of the whole 
but only of part of the properties dedicated to the temple. We do not think that 
either of the distinctions sought to be drawn affects the application of the authorities. 


- a 
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to this case. There is tio evidence as to how the archakas came into possession 
of the properties or why they were in possession. But if the trustee allowed the 
archakas to renumerate themselves from the lus income of the lands when 
“their value was small and considered that KG be remunerated in some 
other way when the value increased by reason of their conversion from dry to wet, 
he would have been acting reasonably and within his rights. If, on the other 
hand, the archakas were in possession merely owing to his negligence, his negligence 
cannot affect the rights of the institution. It is true that the temple does own 
other properties, but there was a separate t of the properties now in question 
and the archakas are in possession of the whole of them. We do not think that any 
inference can be drawn of a usage which should be recognised that the archakas 
are entitled to be remunerated from the whole of the surplus income of these 
lands merely because the temple owns other lands. 


+ An issue was framed, the roth, as to whether the suit was barred by limitation ; 
and the learned Subordinate Judge somewhat surprisingly, has found the issue in 
the affirmative. The ground on which the finding is based is that the plaintiffs 
had not shown that the temple was ever in possession of the property within twelve 
ges before suit. If the case was between the temple and a third party it might 
“be that the plaintiffs would have to show that the temple had been in possession 
within twelve years of the suit. Once, however, it is held that the property belonged ` 
to the temple there can be no question of adverse possession as between the temple 
and the archakas. The archakas were in possession of the property in a fiduciary 
capacity and cannot have prescribed for it. There was, therefore, no bar of 
limitation. z - 
- --As regards the B schedule properties, which consist of buildings admittedly 
-within the temple compound, the learned Subordinate Judge found that the archakas 
were not entitled to properties, except a right of residence in plot X so long ` 
as they do service. Against this finding, defendants 1 and 2 have filed a memorandum 
of cross-objections. Itis not seriously disputed that the buildings and sites belong 
'to the temple ; and, that being so, the trustees are entitled to eject them from plots 
Y and Z. "Whether the archakas should be given any other place in which to 
live than: plot X is a domestic matter between them and the trustee. 


For the reasons given, therefore, the appeal is allowed with costs throughout. 
In the circumstances of the case, the costs will be recovered from the properties 
belonging to the temple. The memorandum of cross-objections filed by defendants 
r-and à is dismissed with costs. The unsuccessful cross-appellants will pay these 
costs. 

e NoD l oo Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—MR. Jusriag WADSWORTH AND Mk. Jusriag GOVINDARAJAGHARI. 
‘Kammela Somasundáramma | (o .. Appellani* 


- 


v. l ae . d 
Kammela Seshagiri Rao alias Professor Giri Rao and others .. Respondents. . 

Civil Procedura Cods (Vof 1908), Order 17, rules a and 3—Refusal of adjournment and- reporting of no 

riff to be based on finding on merits dismissing the suit as 


die Distal of MAR i lo restera suit under Order 9, rule g—Appeals 
ee feras c te Order 9, rule 9, as well as against decros Fin eat ai aa 


Whore on the refusal of an application for adjournment the plaintiff's pleader reporta “‘ no instruc- 
tiona" and the plaintiff though present dung a dants arguments asks for time to 
another plogder which is refused, the trial should, in such circumstances, pass an order 
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i the suit for default and not purpart to a decree based on a finding on the merits against 
the : Where in mich circumstances a decree purports to be passed on the merits the 


in purposes ( 
dismissal for deafult) it does not follow that for the of disposal of the Court is not 
to have to the decree which was in fact passed. The ofan against thc dismissal 
of an application for restoration of the suit dismissed for default is no bar to an appeal against the 
decree treating it asa decree on the merits. ` 
Appeal against the decree of the Court of the Subordinate Judge, Masulipatam 
in O.S. No. 65 of 1944. 


P. Satyanarayana Rao and C. V. Narasimha Rao for Appellant.. - 
The Advocate-General (K. Rajah Atyar) and D. Narasaraju for Respondents, 
The Judgment of the Court was delivered by 


WapsworTH, J.—lhis appeal arises out of a judgment which purports to 
dismiss the appellant's suit on & imi issue. An objection was raised: to 
the maintainability of the appeal Desc on the contention that the décision must 
really be regarded as one of dismissal for default under Order XVII rule 2 of the 
Gode of Civil Procedure, and that in such circumstances the only remedy is by 
way of an application under Order IX, rule 9 to set aside the dismissal, and that 
iud an application having been made in this case and having been rejected, 
no appeal against the decree in the suit can lie. à; : 

The plaintiff appellant filed the suit against her two brothers praying that 
the first defendant be directed to deliver to the plaintiff certain moveable properties 
or pay the value thereof. The suit was filed in the Court of the Subordinate 
of ada and was transferred to the Court of the Subordinate Judge of j= 

tam. In the latter Court the contention was taken by the first defendant that 
issue No. 2 which is ““ whether the allegations in the plaint disclose any causé 
of action entitling the plaintiff to sue as heir to late Lakshmikantamma ” ‘should 
be tried as a preliminary issue. "The suit was posted for arguments on this issue 
and was adjourned to the 4th April, 1944, on which date the plaintiff filed a peti- 
tion to amend the plaint so as to clarify her case. This petition involved a series: 


` of stay orders, since the amendment was refused and the matter was taken up ' on 


revision to the High Court, the revision petition being finally dismissed. The 
matter came up for ents again on issue No. 2 on the 14th February, 1945, 
when at the request of the plaintiff's pleader it was adjourned to the 19th February. 
On that date a further adjournment was refused and the plaintiff's lawyer reported 
no instructions and vides. The plaintiff who was present in Court was asked 
if she was prepared to reply to arguments on the second issue. She said that 
she wanted to e another pleader. The arguments on behalf of the first 
defendant were heard, and while these arguments were p ing tlie 

laintiff left the Court and her absence was recorded. The learned Subo te 

udge however did not proceed to dismiss the suit for default.- He heard the argu- 
ments out and then gave a considered finding on issue No. 2 to the effect that the 
plaintiff had no cause of action to maintain the suit on her own admissions as 
contained in paragraphs 3 and 4 of the plaint. In view of: this finding a further 
trial of the issues was held to be unnecessary and the suit was dismissed.- This 
decision purports to be a decision on the merits. Nevertheless the plaintiff 
tried to get the suit restored to file by means of an application under Order IK, 
rule 9, which was dismissed. She filed a Civil Misa ao ua Appeal against the 
dismissal of that application and at the the same time filed the present appeal against 
the decree treating it as a decree on the merits. The Civil Miscellaneous Appeal 


failed. ; 
-Itis agud for the respondents that on the authorities it must be-taken that, 
when the plaintiff is absent, even if the Court to decide the suit on the 


? 


merits-and dismisses it, the decision must be ; od as a dismissal for defadit, 
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the remedy against which is an application under Order IX, rule 9 and that if 
the decision is really to be regarded as dismissal for default, there can be no question 
of an ap against the decision as a decision on the merits. Weare not concerned 
here with the class of cases where the Court decides tbe suit in circumstances which 
justify the conclusion that the plaintiff though physically present, was not actually 
appearing for the purpose of conducting the case. Here the plaintiff was physically 
a during the later portions of the arguments of the first defendant's lawyer 
and at the time when the case was closed. We may take it that the learned Sub- 
inse rie should in such circumstances have passed an order dismissing the 
suit for default, and that when he did not do so, but purported to pass a decree 
based on a finding on the merits against the plaintiff, the plaintiff will not on the 
reasoning of the Full Bench in Bio janah v. Greeramidul, be deprived of the remedy of 
applying under Order IX, rule 9, for the restoration of the suit on the ground that 
it has really been dismissed for default. But does this mean that, because the plain- 
tiff has the AC io ask for the relief which would have been available had the Court 
passed an order under the correct provision of [&w, the plaintiff has lost the right 
which the law gives for appealing against an adverse decree on the merits? 

No direct authority has been quoted before us either for or against the appellant 
on this point. It has, however, been argued by Mr. Satyanarayana Rao for the 
appellant that the analogy of cases like Latchamanan Ghetti v. Ramanathan Chetti*, 
a Muthiah Chettiar v. Govinddas Krishnadas*, should be applied. Here the 
Subordinate Judge wrongly in the absence of the plaintiff, proceeded to go into 
the merits of the preliminary issue and on the adverse finding on that preliminary 
issue passed the decree dismissing the suit. No doubt, the judgment refers io 
circumstances which would have justified the dismissal of the suit for default, but 
the learned Judge does not purport to dismiss the suit for default. He purports 
to dismiss it because he does not oe with the contention of the plaintiff and does . 
agree with the contention of the first defendant on the preliminary issue. It was 
held in Muthiah Chettiar v. Govinddas Krishnadas*, following a considerable line of 
authority that when the Court wrongly acts under an appealable provision of law 
and passes an order which, maces regard to the provision of law under which it 
is passed, is appealable, an appeal will lie even though the order should have been 

assed under a provision of law which would not carry with it a right of appeal. 
We find it difficult to differentiate between such a case and the present case. The . 
Subordinate Judge wrongly passed a decree on a finding on the merits adverse 
to the plaintiff who was absent. No doubt it is recognised that the plaintiff can 
et the suit restored on showing that she was absent for good reason, but the 
fact that this remedy has been recognised, surely should not deprive her of the 
remedy which the law allows to a plaintiff against whom a decree has been passed 
dismissing the suit on the merits. Merely because this decree can for certain pur- 
be treated as the order which. one to have been passed, it does not seem 
to follow that for the purpose of appeal we are not to have regard to the decree 
which was in fact passed. In this view we are of opinion that the appeal Lies. 

Turning to the merits of the appeal the decision of the preliminary issue depends 
upon the view which is taken of the pleadings. The plaintiff describes herself 
as the daughter of her mother Apa dd as belonging tothe Kalavan- 
thula caste. She describes her brothers also as being sons di Audilaskshmamme 
with no reference to their father, but as being of Telaga caste. In the body of 
the plaint it is recited that the plaintiff and her two sisters remained unmarried 
and were earning their livelihood by prostitution, and that defendants 1 and 2 
married women of caste and followed independent professions and had no relation- 
ship with their prostitute sisters. Then it goes on to assert that Lakshmikantamma 

amassed wealth in the profession of a prostitute and had died intestate and 
that the plaintiff being her only surviving childless prostitute sister was the sole 

n entitled to succeed to Lakshmikantamma’s estate, and it goes on to assert 


1. (1917) 94 MLJ. 24: LL.R. 41 Mad. 127. 
268 (F.B.). 8. Qr 1) 41 M.L.J. 916: LL.R, 44 Mad, 
2. (1904, 14 MLJ. 496 : LL.R. 28 Mad. g19 (F. af 
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that the defendants falsely claiming to be the heirs of Lakshmikantamma had been 
attempting to divide the property. The written statement of the first defendant 
begins by asserting that the description of the plaintiff as of Kalavanthula caste is 
invented for the purpose of the suit and that she, the defendants, their deceased 
sigters and their ancestors belong to the Telaga caste and are governed by the ordi- 
narylaw. He also denied the allegation that the plaintiff and her deceased sisters 
were living by prostitution. When issues were framed, objection appears to have 
been taken which led to the framing of issue No. 2 extracted in the beginning of 
the judgment. The objection seems to have been that the plaintiff had not set 
forth any special custom whereby she was entitled to succeed to her deceased sister 
and that the theory that prostitution severs the tie of kinship between & woman 
and her blood relations is no longer good law. The plaintiff sought to meet this 
contention by praying for the amendment of her plaint by including a plea that 
" she belonged to Kalavanthula alias dancing girl caste and according to the custom 
prevailing in that community she was entitled to succeed.” This amendment 
was opposed on the ground that it was ing the nature of the suit and the 
trial Court rejected the application. In revision Byers, J., held that “ all the facts 
necess regarding the status and profession of the deceased have already been 
included in the plaint and the refusal to allow the amendment is no error of juris- 
diction.” This learned Judgt seems to have been of the opinion that the plaint 
as it stood forms sufficient basis for the case which the plaintiff proposed to put 
forward. The learned Subordinate Judge, however, in dealing with this issue 
has placed great emphasis on the fact that the plaintiff descrited her brothers 
as Telagas by caste and has assumed that she was admitting that she and her sisters 
were also Telagas who had fallen into prostitution and was basing her claim solely 
on the theory that the cai aaa women succeed, one to the other, and were no 
longer bound by relationship to their undegraded kindred. 


It seems to us that the learned Subordinate Judge has been at pains to force 
the plaintiff into a legal position which she never intended to take up. Seei 
that the plaintiff starts by describing herself as of the Kalavanthula caste fain 
is admittedly a caste of ing girls) as the daughter of her mother and not of 
her father, and goes on to assert that she and her sisters were practising prostitution 
while the brothers had married women of caste and were living by independent 
profession, it is clear that the intention of the plaintiff was to allege that the caste. 
to which she and her sisters belo was the dancing girl caste, that they followed 
the dancing girls’ profession and that the brothers by marrying women of res- 
pectable communities had gone out of the caste in which they were born. If that 
is so, the description of the brothers as Tel would be no more than a recognition 
of the description which the brothers would apply to themselves. It is suggested 
that the practice of the male members of the dancing girl community who marry 
and live respectable lives is to describe themselves as belonging to a caste other 
than the one in which they were born. The plaintiff by describing her brothers as 
Telagas seems merely to have used the description by which they would not ordi- 
narily be known. We do not find any clear indication in the plaint that the plaintiff 
was proposing to rely on the obsolete rule regarding succession to the estate of 
the degraded women. That the plaint was not misunderstood by the first 
defendant is clear from his written statement in which he denies the assertion that 
the plaintiff and her sisters belong to the Kalavanthula caste or are prostitutes. He 
tries to make out that the plaintiff is a Telaga by caste in order to show that the 
special rules relating to the succession to women of the Kalavanthula caste would 
not apply to them. No doubt the plaintiff might have made her plaint more clear 
and it seems to us regrettable that her attempt to clarify her pleadings by way 
of amendment was opposed and rejected ; but we do not read the plaint as 
putting forward the case which the learned Subordinate Judge has deduced from 
it. e question whether the plaintiff and her sisters are in fact members of the 
dancing girl community and the question of the precise character of the customary 
law which will govern them are matters for evidence ; but on the plaint read as, 


-— 
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we think, it was intended to read, we are of the opinion that the decision of the 
learned Subordinate Judge on the second issue was wrong:  - 5 


In the result, therefore, we allow the appeal and remand the suit to the lower 
Court for disposal according to law after recording such evidence as the parties 
may adduce. The respondents will pay costs in the appeal. The costs in the 
suit will abide the result. Court-fee on the memorandum of appeal will be refunded. 


K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mn. Jusrice Horw. 
Guttula Masenu and others .. Appellant* 


U. 
Madimpalli Bhavaraju Garu and another .. Respondents. 
Madras Estates Land Act (I of 1908 as amended), section 3 (15), Explanation —Scope—Lassee fiom 
existing ryot — Whether entitled to occupancy right under Amending Act. UN 
The purport of the explanation introduced in section 9 (15) of the Madras Estates Land Act 
by the Amending Act of 1994 is to give occupancy rights to a who was able to prove occu- 
1 KOE GENG nis E ere WAB Ce d A red aede ving rights in the land. 


occupancy 
tis not meant to affect the relationship between ryot and his lessee, so as to confer occupancy 
rights on some other person who was not until then & ryot at all. 


Appeals against the decrees of the Court of the Subordinate Judge of Amala- 
puram in A.S. Nos. 132 and 151 of 1944 de a Man preferred against the decrees 
of the Court of the District Munsiff of Amalapuram in O.S. Nos. gg of 1944 and 
224. of 1943 respectively. 

C. Rama Rao for Appellants. 

P. Somasundaram and P. Satganarayana Rao for Respondents. 

The Court delivered the following 


JUDGMENT :—The appellants were defendants in O.S. No. 224 of 1943 and 
O.S. No. 39 of 1944, the plaintiffs being persons who claimed to have occupan 
rights in the lands in dispute. The case of the appellants was that the plainti 
were really landholders and that since the a Sa were in possession at the 
time when the Madras Estates Land Act was amended they acquired occupancy 
rights. 


There can be no doubt that the plaintiffs were in possession of the lands for a 
longtime,long prior to 1908, when the original Act came into force. On the 
r1th November, 1887, two documents came into existence, one Ex. P-19, purporting 
to be a grant by the proprietors of a certain village, and the other, Ex. P-r, an ordi- 
nary lease Foose old rights to grantees from the expiration of that agreement, 
the 1st of April, 1908. The lower Courts have found that the defendants have not 
acquired occupancy rights, and that the plaintiffs were in possession of the lands 
in dispute even prior to the defendants’ occupation. The very many documents 
filed in the case and the evidence of persons who had long knowledge of these lands, 
including P.W. 1 and P.W. 3, the latter being the karnam of the village from 1892 
to 1909, show that the plaintiffs were in possession of about 15 acres of cultivable 
l even prior e Mr. Bhimasankaram contends on behalf ofthe appellant 
that it does not ce for the plaintiffs to show that they had been in possession 
before the defendants were, but they had to prove that they were in possession as 
ts. That is no doubt true; but Exs. P-1 and P-r9, together with the other 
ocumentary evidence in the case, leads one to that conclusion, in the absence of 
any evidence of any other person having been in possession as a ryot. l 
:. It has been argued that the learned Subordinate Judge should have had. 
regard to kadapas earlier than the suit kadapas and seen that the proper rent was 
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a cash rent very much smaller than that now claimed. As, however, the learned 
Subordinate Judge found that the suit kadapas were not brought about by fraud 
or misrepresentation, but were binding on the defendants, there can be no question 
of the appellants having to pay any rent in cash. What exactly they have to pay 
as rent been left to be ascertained by separate proceedings. 

It has been argued as a point of law that the 1934 amendment to section 3 (15) 
of the Madras Estates Land Act by adding an explanation that any. person in actual 
occupation of the land for 12 years shall be deemed to be a ryot, has the effect 
of giving occupancy rights to whomsoever may be actually cultivating the land: 
The explanation of the clause must however be read with the clause itself, and 
so we cannot ignore the fact that in the definition of ryot in sub-section (15) of 
section 9, it is necessary that the person claiming to be a ryot should not only be 
cultivating the ryoti land, but should be doing so on condition of paying to the 
landholder the rent which is legally due upon it. To read the explanation as if 
it were an independent section would be to nullify an important ingredient of 
the definition of a ryot. Moreover, one cannot construe the statute so as to take 
away the occupancy right of a ryot without express words to that effect. It could 
not have been theintention of the Legislature by this amendment to deprive persons 
who were formerly ryots of their status as ryots by giving occupan rights to 
some other person who was not until then a ryot at all. The purport of this amend- 
ment was to give occupancy rights to a person who was able to prove occupation 
for 19 years where there was no other ryot already having occupancy rights in the 
land. Section 19 of the Act also shows that this explanation was not meant to 
affect the relationship between the ryot and his lessee ; for that section says : 

= t as otherwise j ided in this the relations between a ryot and his tenants 
or ehe n anaha ran o aod de reb ol ay other owners of land, 
See sot regulated by the providodi of this Act : ts 
For the reasons above given, the contention cannot be accepted that the Legislature 
intended by that explanation to deprive ryots of their occupancy rights in order 
to give them to others. 

The appeals are dismissed with costs, Advocate’s fee (one set). 

B.V.V. l Appeals dismissed 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :— Mn. FREDERICK WILLIAM GENTLE, Chief Justice AND MR. ;JusricE 


RAJAMANNAR. 
J. Kuppuswami Chetty .. Appellant” 

D. 
B. V. Anantharamier and another .. Respondents. 


Arbitration—Atoard—Thres named arbitrators—Comclusions communicated to parties by letter—Letter 
signed only by two arbitrators—Validity of award. 

Arbitration Act (X of 1940), S. 33 Application for declaration that there was no valid atmard—Filing 
ef. award— Necessity. : 

Where the arbitration agreement referred the matters in dispute to threo named arbitrators 
and one of them withdrew after & partial disposal of the business which all were called upon to carry 
cut, and tbe remaining two arbitrators completed the disposal of the remaining business and then 
intimated their conclusion to the parties by a letter,- ; 

Held, that the letter whereby the two arbitrators intimated their conclusion did not constitute 
an award. 

Held, further, that since the letter incorporating the conclusions of the arbitrators was signed only 
by two out of the three arbitrators it was not a valid award. 

When an application jis presented to the Court under S. gg of the Arbitration Act, which 
challenges the existence of an award, no award need, or can, be in such an application. 

. On appeal from the judgment and order of Clark, J., dated 29th March, 1946, 
in the exercise of the ordinary original civil jurisdiction of the High Court in O.P. 
No. 46 of 1946. 
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T. C. A..Baskyam aad K. Balaram Naidu for Appellant. 
M. K. Harihara Aiyar for Respondents. 
‘Phe Court delivered the following 


UDGMENTS : Ths Chief Fustice.—The appellant and the two ndents formerly 
-— on a business in partnership under the name of Bhagyalakshmi & Co. Dis- 


putes arose between thein which were referred to the arbitration of three named 
arbitrators by an agreement in writing between the parties, dated 4th January, 
1945. The a ent, inier alia provides that (1) in case P. Govindasawmi 

etti (one ol the arbitrators) declined to act, the appellant should be at liberty 
to nominate another arbitrator in his place ; (2) in case two of the arbitrators 
declined to act, the whole arbitration should come to an end and the parties 
be relegated to their prior rights; a decision of the majority of the arbitrators 
should be the decision which must prevail in all matters connected with the arbi- 
tration ; (9) the arbitration should be completed within one month from the date 
of the agreement subject to an extension of tume, not exceeding six weeks there- 
after, being taken if all the three arbitrators passed a resolution to that effect. 


. No resolution was passed by the three arbitrators extending the time during 
which they could conclude the arbitration and make their award. The one month's 
jeriod expired on February 4th, 1945, by which date no award had been made. 
Subsequently the three arbitrators examined the Don accounts. This 
examination was completed by February the 27th. ereafter P. Govindaswami 
Chetti declined to act further as an arbitrator, but the appellant did not appoint 
another arbitrator in his place pursuant to his power or right to do so given by the 
agreement. ` 

Later, on 15th March, 1945, the remaining two arbitrators addressed a communi- 
cation, which later was called a letter, to the first respondent and to the appellant. 
None of the parties requested the signatory arbitrators to file this document in Court 
and no other s were taken in that behalf and it has not been filed in Court as an 
award as provided in the Arbitration Act. 


The document states that the two signatory arbitrators give '' the following 
decision ". It recites that a copv of the account ascertained by the three arbitra- 
tors, dated 27th February, 1945, had been given to the first respondent (who acted 
on his own alf and on that of the second respondent) and an unsigned copy 
to the appellant ; thereafter Govindaswami Chetti did not associate with the other 
two arbitrators in further proceedings ; the document then states that the other 
two arbitrators ““ decide the following matters mentioned herein finally in accord- 
ance with our joint opinion." Then follows their conclusions regarding the subject 
of their arbitration. 


On 23rd April, 1945, the game two arbitrators wrote to the respondents that 
they had ascertained t their letter, dated 15th March, addressed to the 
respondents as well as to the appellant was served upon him (the ap t) also, 
through post several days back and: he had not chosen to a reply or to use 
the arbitrators in that connection and they refused to act as arbitrators for such 
people ; the letter concludes that they would do nothing more in the arbitration 
matter and the ndents were at liberty to take such proceedings in Court as 
they liked ; the arbitrators declined to act. 


On pies 1945, the respondents instituted against the appellant a suit 
claimi issolution of the ership and the customary consequential relier 
in a suit of that nature. In his written statement the a pellant pleaded that the 
respondents had induced him to consent to the arbitration and had procured an 
award which would be rejected by the Court on the face of it as illegal and invalid, 
and further that the respondents had lost their right to institute the suit, which was 
barred, by reason of the arbitration ending in an award. 


On 25th February, 1946, the respondents made an application under section 3 
of «he-Arhitration Act to Court for a declaration that there is no valid Rund 
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in existence and no subeisting arbitration agreement. In his affidavit in reply 
the py sar states that the period of one month prescribed in the arbitration agree- 
ment for an award to be made was extended as provided therein and the majority 
of the arbitrators gave their decision on 15th March, 1945 and he denies that 
no valid award is in existence. He asserts that its validity cannot be questioned 
by proceedings under section 33 of the Act and alleges that the p ings are 
defective on account of the absence of the award being filed with the petitioner. 
Clearly the appellant has asserted that the document, dated 15th March, 1945, is 
an award under the Arbitration Act. 


The application came before Clark, J. At the hearing before him the 
document, dated March 15th, was placed before the Court and the learned Judge 
held that it was not an award and rejected the appellant's contention, that he had 
no jurisdiction to entertain its validity or otherwise on the ground that it had not 
been filed in Court. This is the appellant's appeal against the learned Judge's 
decision. 

In my opinion, the learned Judge was perfectly correct in the conclusion to 
which he arrived. 


Firstly, if the document dated March 15th, 1945, is an award, it was made 
more than one month after the date of the arbitration agreement and after the 
period which the agreement prescribes for the award to be made. There was 
no resolution by the arbitrators pursuant to the provision in the agreement by 
which they, a tly, were authorised to extend the time by six weeks, i 
ten weeks in all from ph the 4th ; that circumstance alone vitiates the aw 
and makes it a nullity. Assuming, however, that such a resolution, which the arbi- 
tration agreement prescribes, was passed, nevertheless, the award is not one which 
has any validity or legality. Section 28 (2) of the Arbitration Act enacts that 
any provisionin an arbitration agreement, whereby the arbitrators or umpire may, 
except with the consent of all the parties to the agreement, enlarge the time for 
making the award, shall be void and of no effect. There was no agreement by 
all the ies for the arbitrators to extend the time by passing the resolution 
envi in the arbitration agreement. Consequently, the time could not be 
legally enlarged and the period during which the arbitrators could make an award 
expired about six weeks before the document of March the 15th came into existence. 
Even if that document is an award it is one which has no validity and is not, 
in law, an award. 

Secondly, the document of March 15th, in my view was never intended to 
be, and never in fact was, an award. It sets out what is expressed to be a decision 
of two out of three arbitrators on the.conclusions to which they had arrived. The 
orginal was sent to the ndents and a copy, apparently, was forwarded to 
the appellant, but he to accept the document or the envelope in which it 
was contained. Arbitrators do not send to one party the original award and to 
A Ad y. They intimate to both parties that their award has been 
made. It is then for the ies, pursuant to section 14 of the Arbitration Act, 
to request the award to be or the Court directs that course to be taken. Looking 
at the document, in my view, it was merely nothing more than the parties bei 
notified the conclusions to which the two remaining arbitrators had arri 
and it was not intended to be the award formally required by them under the 
Act. This view is confirmed and supported by the letter which the arbitrators 
wrote to the respondents alone on the April 23rd, 1945, to which reference has 
previously been made. 

Thirdly, the arbitration agreement referred the matters in dispute to three 
named arbitrators. One of them withdrew afier a ein disposal of the busi- 
nesss which all would be called upon to carry out. e remaining two arbitrators 
completed the disposal of the remaining business and then wrote their letter dated 
March the 15th. The subject-matter of the arbitration did not receive the united 
attention of all the arbitrators. Whilst the agreement ides that the decision 
of the majority of the arbitrators shall prevail, nevertheless: the law requires, and 

41 ° 
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it is well established, that all the arbitrators must give their united consideration 


to all matters arising Ears dic aa un This 
viwelkestablished fine D REM 
Meenakshi Mills, , at page 565 of the report. The learned Judge's 


view and T Gen u pese y an appellate Berich of the Bombay Court 
a report of which is included after the ju aka ng A In that case the 
Clourt of first instance and the appellate t an award was a 
nullity when one of nine arbitrators himself absented after proceedings in arbitra- 
tion commenced and before the conclusion. ‘The decision E the a Sd Bench 
of the Bombay High Court proceeded to the Judicial Committee and the judgment 
oftheir Lordships of the Council is to be found under the name of Shres 
Meenakshi Mills, Lid. v. Patel Bros.2 When the matter reached the Judicial Gom- 
mittee, it was assumed that the award ofthe 8 of 9 arbitrators was a nullity and 
the question was not ed and no judgment was given with regard to whether 
it was a nullity or not. But, at pages 473 and 474, the Board observed as follows : 
. ““Should the same question arise for decision hereafter it will be-necessary to consider whether 
the well-established principle that, in the case of & reference to two or more named arbitrators, all 
the arbitrators must act together, can properly be applied when the reference is not to individuals 
batto a body, such as a committee or a Board, whose corporate powers are regulated by its 
constitution.’ 
From the observations of the Judicial Committee it would seem that the well-esta- 
blished principle was not one which could be disputed. The only question which 
might arise was whether that principle could be extended to arbitrators not named 
personally but as members of the same body. With respect I agree with the judg- 
ments given by the learned Judge of first EON and the appellate Bench of Bombay. 
In my opinion, since the document of May the 15th, 1945, was a decision, which it 
rts to be, arrived at after a consideration of the whole matter by two and not 
by all the arbitrators to whom the matters in dispute had been , even if 
that document otherwise might have been an award, since the three arbitrators 
did not together consider the matters in arbitration throughout, the award -by two 
of them is not one which can stand, in spite of the provision in the arbitration agree- 
ment in this case that the majority view should prevail. : 


Fourthly, the argument that the application before Clark, J., was defective 
because no award was filed with the 2d cation is based upon the contention with 
reference to section 14 of the Arbitration Act. That section requires the Mice 
to be signed and to be filed in Court by the arbitrators at the request of the 
or at the direction of the Court. Section 15 empowers the Court to m an 
p section I6 to remit the award back to the arbitrators, and section 17 

judgment in terms of the award ; and section 30 specifies the grounds upon 
which àn award can be set aside. The sections to which reference has been made, 
in my view, have to be read er. Itis quite clear, and there is no need to refer 
to the decisions of the several Courts in this country, as well as in England, 
that the Court cannot pass uid upon an award or set it aside or remit it back 
to be modified by the arbitrators unless the award has been filed in Court. The 
application before Clark, J., was under section 33 of the Act which enables an appli- 
cation to be made challenging the very existence of an award. If no Ri. 
ever existed, how can it be said that the award must be filed in Court ? It is difficult 
to follow the argument of learned counsel for the apellant who sirenuously and 
repeatedly maintained that no application lies under section 33" unless the applicant 
files with bis application the award which has been made. In my opinion, when 
an application to the Court is presented which challenges the existence of an award, 
no award need, or can, be filed in such an application. At the hearing before 
Clark, J., the document of March the 15th was produced, but that was to enable 
him to examine it and to arrive ata conclusion whether it was an award or not. 
Since it was not an award, clearly it was not required to be filed ird the petition 
was presented i in which the application was made. 
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In my opihion, for reasons given above, this appeal must be dismissed with 


costs 
Rajamannar, 7.—1 agree. | : 
B.V.V. ——— . RUE Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusrrag HOoRWILL. 
Yendamuri Veeranna 00. Afpsllani* 


U. 3 ; - ] : 
Yendamuri Satyam and others .. Respondents. 

Hindu Laro—Succession—Dancing girl comttunity-—Daughter s son if has a preferential right io maternal 
piaxdfather's property as against daughters daughters. 

A person belonging to the dancing gir] community, died leaving his widow, to whom he was 
lawfully married his two d ters by her. Both these daughters Jed the ordinary life of women 
of their community and had dren whose paternity was unknown. On the death of the widow 
and the two daughters, a daughter's son claimed to be entitled to succeed to his maternal grandfather 
as daughter's son as against the daughters’ daughters. ; 

Held, when under the Hindu Law a daughter or a sonis referred to the law-givers have contem- 
plated only a legitimate son or a legitimato . Illegitimate children have no rights at all 
in succus ase tis the two E ial classes of cases. Hence anillegitimate son ofa ter 
cannot be considered under the Hindu as the daughters son and would not be entitled 
to the rights and privileges of a daughter's son. i 

= il Mudali v. Doratstoami Madali, (1925) 49 M.L.J. 684: L.L.R. 48 Mad. 944 at 959, 
followed. 2 
Ap against.the decree of the District Court, East Godavari, at EE 
in A.S. No. 135 of 1943 preferred against the decree of the Court of the Subordinate 
Judge, Rajahmundry, in O.S. No. 28 of 1941. : 


.V. Viyyanna for Appellant. 
V. Govindarajachan and T. V. R. Tatachari for Respondents. 


The Court delivered the following 


JupcmenT.—One Sattappa, a member of the dancing girl community, died 
in 1896 leaving his widow Paddamma, to whom he was lawfully married; and 
two daughters Pedda Satyabhama, who died in 1907, and Chinna Satyabhama, 
who died in 1938. Both these daughters led the ordinary life of women of their 
community and had children whose paternity is unknown. Pedda Satyabhama 
had only one daughter, who was impleaded as the first defendant. Defendants 2, 
4 and 5 are her offspring by promiscuous unions. Third defendant is the son of 
gecond defendant. e plaintiff is the only son of Chinna Satyabhama and 
defendants 6, 7 and g are the daughters of Chinna Satyabhama by promiscuous 
unions. The eut defendant is the daughter of the seventh defendant. The 
plaintiff claims the property of his grandfather, Sattappa, as his daughter's son, 
who has a preferential right to his grandfather's property in preference to any of 
the defendants, who rank only as daughter's daughters or ns of more remote 
decree. Both the Courts below held that since the plaintiff was not a legitimate 
son of Chinna Satyabhama, he cannot be considered under the Hindu Law as the 
daughter's son, and that he is therefore not entitled to the right and privileges of 
a daughter's son. 


It 1s admitted by both sides that the rights of parties are governed by Hindu 
Law, subject of course to any agreement that they may have entered into amongst 
themselves. The main question arising in this litigation is whether, if it were held 
that the plaintiff ranked as a daughter's son, he would have higher rights than a 
da s daughter. In the absence of authorities to the contrary, I have no. 
doubt that when under the Hindu Law a daughter or a son is referred to, the law- 
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givers have contemplated only a legitimate son or a legitimate daughter. Illegiti- 
mate children have no rights at all in succession except in two classes of cases—as 
far as I have seen from the authorities cited before me. One exception to the 
general rule that illegitimate children have no rights is the case of the illegitimate 
sons of a Sudra, That exception is based on a special text and the interpretation 
of that text has led to an extension ofthe rule, which enables the legitimate descend- 
ants of one of two illegitimate sons of a Sudra to inherit from the legitimate des- 
cendants of another illegitimate son of the same father. The second exception 
is that the illegitimate children of a common mother can inherit from one another 
and from their mother and their legitimate descendants can inherit from one another. 

Although there is no direct authority in support of the plaintiff’s claim, yet 
his learned advocate has referred to the reaso of learned Judges in certain 
Cases ns indicating that in order to determine whether one person can inherit from 
another, the test is sapinda relationship or propinquity ; but as has been pointed 
out earlier that what the Hindu Law givers understood by sapinda relationship 
and propinquity refers only to inheritance through legitimate children. The 
case most favourable to the appellant is Narayana Pundlik Valanji v. Laxman Daji 
Strseker1, where the question that had to be considered was whether a sister co 
inherit from another sister who lived the life of a prostitute. The learned Judge 
responsible for the leading judgment reasoned from various texts and held that on 
account of the blood feline between the sisters, the one could inherit from 
the other. This particular case however is of the second class of exceptions referred 
to by me earlier. Jwala Prasad, J., in Ram Pargash Singh v. Mst. Dehan Bibis, 
was considering the law relating to inheritance in members of a dancing girl family ; 
but the main question with which he concerned himself was whether the law to be 
applied to the parties was Hindu Law. He held that it was. In that case there 
were two males of the dancing girl community related as uncle and nephew. The 
uncle had two legitimate daughters who led loose lives ; and one of them had a 
son who was a party to the proceedings. The two daughters, during the lifetime 
of their mother, mortgaged the pe to a stranger, the plaintiff in that suit, 
and whose title therefore depended on the right of the daughters to mortgage the 
property to him. The learned Judge, after holding that the Hindu Law must be 
applied to the parties, held that the uncle and the nephew were joint and that 
upon the uncle's death, the property passed to the nephew by survivorship ; so that 
the daughters, and a fortiori the plaintiff, had no right whatsoever. He then pointed 
out that even though the uncle and the nephew not been joint, the daughters 
would still not have had any right to the property, because at the time when they 
made the alienation in favour of the plaintiff, their mother was still alive. Finally, 
`- the learned Judge said that if the uncle and the nephew had not been joint and if 
the mother not been alive when the daughters made the alienation, 

“she (one of the daughters) had, if any, a limited interest which sho could relinquish in favour 
of the next reversioner, her son." | 
The learned advocate relies on this sentence as indicating that the learned Judge 
held that the son of the daughter by a casual connection was entitled to inherit 
from her. At best, this sentence is in the nature of an obiter dictum ; and its value 
is further lessened by the circumstance that the daughter executed a document 
in favour of her son. The sentence above quoted is followed by this sentence : 

“* She did renounce her inchoate right, if any, by letting her son take the roperty and had his 
name registered in the land registration department.” P 
The is of the son of the daughter was not discussed at all in the judgment by the 
Se ; and so the sentence quoted above is of very little value for the 
p , 


I very respectfully agree with the remarks of Wallace, J., in Viswanatha Mudali 
v. Doraiswami Mudali*, where the learned Judges had to consider whether the 
legitimate descendants of one illegitimate son o a dancing girl could inherit from 
eee 


I. (927 LLR 5: Bom. 704, 3. (1925) 49 MEJ. 684: LL.R. 48 Mad. 
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the legitimate descendants of another illegitimate son of the same dancing girl. 
At page 959, Wallace, J., said : 

“I do not think that the placita from various ancient texts really assist this case, because they 
are not, in my opinion, dealing with the rights of succession of inheritance in favour of illegitimate 
children at all, except in the case of the illegitimate son of a Sudra ; that is, in these texts “son ' means 
a legitimate son and ‘daughter’ means a oe pnr eee . . . « Illegitimate children 
have no place in Hindu Law .... e e rule laid down in Mame Bat v. Uttaram! that 
the children of a prostitute, when the contest is purely between themsel ee Ba gei a 
of their mother and to one another is, I think, the rule to be followed in this case. Asl that 
case, the prin- ciple did not in slightest degree depend either on the facts that the father was 
known or on the Laci tat the father of both illegitimate sons was the same person. It rested not on 
the common paternity, but on the common maternity of illegitimate sons zo ue tang 
Later on, the learned Judge said : 

“T think the net result of the authorities and tho case-law is this, that Hindu Law texts have no 
xd ur aed: itimate children except in the case of the illegitimate son of a known Sudra father, 

to far as the Hindu Law cannon goes, illegitimate children have no right of succession to citber 

parent, but that the general principles of Hindu Lew will bea lied to such a case unless such appli- 
cation would violate equity and good conscience and that applying these, the Courts will hold that 
illegitimate children imer se, when there is no contest between them and legitimate children inherit 
to their mother and to one another.” 
It is not denied by the defendants, whether by virtue of the agreement entered into 
between the first defendant and Chinna Satyabhama which the plaintiff is said 
to have ratified, or whether by a custom recognised in the dancing girl community, 
that the p branch was entitled to a half of Sattappa’s property. The 
plaintiff, however, claims the whole, which the Courts below rightly denied him. 


The appeal is dismissed with the costs of the contesting respondents. The 
appellant must pay the court-fee due to Government. 


vs. | Apfel. dismise 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUsriag CHANDRASEKHARA AIYAR. 


The District Board, Tanjore by the President, represented b 
the Power of Attorney agent y 
D 


P. Kuppuswami Konar alias Kuppuswami Pillai and others .. Respondents. 


Provincial Small Cause Courts Act (LX 1887), section 16—5Swit qf a small cause nature tried as an 
original swit—Decree—Appeal—Maintainadi ity— Jurisdiction of appellate Court to set aside decree and direct 
return of plaint for presentation to proper Couri. 

A suit which was really of a small cause nature was filed before the District Munsiff as an original 
suit but with a court-fee on the basis that it was ofa small canse nature and was tried asan origi 
suit and decreed. P eas re nahan ga kan objection as to the insufficiency of the court- 
fce paid, the Subordinate Judge ound that the suit was really 'of a small cause nature and instead 
of isting the appeal on that finding, he set aside the decree and directed the District Munsiff 
to return the plaint to the plaintiff for presentation to the proper Court (i.e.), to itself on the small 
cause side. In an appeal against that order, 

Held, tbat once the Subordinate Judge found that the suit was of a small cause nature, he should 
have rejected the appeal on the ground no appeal lay. But what he had done was in effect 


to entertain the and interfere bai a aie peat ina sultofa small cause nature 
which is not permitted by law and hence the order by him should be set aside and the appeal 
before him dismissed, - 


Appeal against the order of the Court of the Subordinate Judge, Tanjore, dated 
2rth August, 1945, in A.S. No. 66 of 1944 (O.S. No. 226 of 1942, Distfict Munsiff's 
Court, ttukottah). 


K. Kuttüikrishna Menon for Appellant. 
M. S. Venkatarama Aiyar for Respondents. 





1, (1864) a-M.H.GO-R. 196. 


* A.À.O. No. 687 of 1945. agth January, 1947.* 
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The Court. delivered the following "M 

JUDGMENT. — his is a civil miscellaneous a flled by the plaintiff in a 
suit against an order of the Subordinate Judge of anjore setting aside the decree 
in O.S. No. 226 of 1942 on the file of the District Munsiff of Pattukottah and 
directing the plaint to be returned to the plaintiff for presentation to the proper 
Court. The question arose in this way. The suit which was really of a small 
cause nature was filed before the District Munsiff as an original suit but with a 
court-fee on the basis that it was of a small cause nature. ‘The suit was tried as 
an original suit and there was a decree in favour of the plaintiff. The defendants 
preferred an appeal which was heard by the Subordinate Judge. The Court- 
fee Examiner took an objection that the court-fee paid was insufficient as the 
suit was not cognizable by a Court of small causes. The Subordinate Judge 
went into this question and came to the conclusion that the suit was of a small 
cause nature. On this finding, instead of dismissing the appeal on the ground that 
no appeal lay, he set aside the decree of the lower Court and directed it to return 
the plaint to the plaintiff for presentation to the proper Court, viz., to itself on the 
small cause side. In-effect therefore he entertained the appeal, without his 
having done so he had no right to make an order setting aside the decree of the lower 
Court; and dirécting a return of the plaint. If the suit is really of a small cause 
nature, and it is not disputed that is so, the Subordinate Judge had no jurisdiction 
whatever to interfere with the decree of the District Munsiff even though the 
latter proceeded on the basis that the suit was triable as an original suit and not as 
a small cause suit. If the appellate Court without this objection having come to 
its notice confirmed the decree on appeal, this Court would not have interfered 
with the decision in revision, merely on the ground that a suit of small cause nature 
was wrongly tried as an original suit. If it had set aside the decree, this Court 
could have in revision interfered and set aside the appellate decree as passed without 
jurisdiction. This was held in the Full Bench decision in Kollipara Sesthapathi v. 
Kantipati Subbayya!. The Subordinate Judge relies upon Ramaswam Chsttiar v. 
R. G. Orr*. But it was a case where there was no resort to the appellate Court. 
The question was whether the decree of the District Munsiff in a suit tried 
as an original suit even though it was really of a small cause nature should be set 
aside under the revisional jurisdiction conferred on the High Court by section 622 
of the then Code of Civil Procedure. Sir Arnold White, C.J., took the view that 
in the circumstances there was an exercise of jurisdiction not vested in the Court 
. by law and that therefore all the proceedings in the suit will be set aside and the 
plaint should be returned to the proper Court. Butin the Full Bench decision 
in Kolkpara Seethapathi v. nere ae Subbayya!, this decision is approved only in so far 
as it was necessary to set aside the appellate decision which reversed the decision 
of the District Munaiff.- There is no approval of the course adopted by the learned 
Chief Justice. It is really futile and meaningless that merely because a suit which 
would have been tried in a way as it was of a small cause nature was 
tried as an original suit by mistake of the plaintiff and the Court concurred in by 
the defendant, the decree should be set aside in revision on no other ground but 
for the reason that the jurisdiction invoked was not the small cause jurisdiction 
butthe original jurisdiction.  - j 

Once the learned Subordinate Judge found that the suit was of a small cause 
nature, he should have rejected the appeal. What he has done is to interfere with 
the decree passed in a suit of a small cause nature which is not permitted. by law. 
The order of the Subordinate Judge is set aside and the Appeal No. 66 of 1944 
pending on his file will stand di In the circumstances of this case where 
the mistake was common to all the parties and to the Court, there will be no order 
as to costs here and before the Subordinate Judge. 


V.S. —— ; f ~. Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr: Jusrics Honwnr. - 
Kashavlal Joshi l | .. Pehtioner* 
D. 
M. K. A. Sankara Iyer and others E .. Respondents. 
Usurious Loans Act (X 8), secti. ho (ii) —Apbplicability— Claim in suit on a promissory 
Sali seid out of Court ae pi jani yoi Ba pala sia ERER 1 Il om neto L nole— 
Provisions of section 9 of Userions Loans Act—If attracted and previous transaction if can be re-opened and 
religf given im respect of excessive interest paid. l ` 
A mut on a promissory note was dismissed as settled out of Court by execution of a fresh promissory 
note. In a suit on the fresh promissory note the provisions of section 9 of the Usurious Loans Act 


were invoked. It was contended that since the earlier transaction had been the subject of a suit 
It was not open to the Court to reconsider the samo and apply the Usurious Loans Act. 

Held, as the claim of the creditor had not been adjudicated upon or embodied in a ‘‘ decree " 
in the previous suit, there was no bar to re-consideration of the matter and re ing of the transac- 
tion, Such re-opening will not in any way affect the previous decree of the Court which was 
merely ono dismissing the plaintiff's claim. | 

Accordingly, the transaction was one which attracted the provisions. of the Usurious Loans Act 
and the debtor can therefore bo relieved of all liability on account of excessive interest already paid. 

Distinction between the Indian Act and co nding provisions of the English Act discussed 
and Cohen v. Joxstco, (1926) 1 K.B. 119, disti ished. j 

Petition under section 115 of Act V of 1908, praying that the High Court will 
"be pleased to revise the decree, dated goth March, 1945 and in N.T.A. No. 122 
of 1944 in S.C. S. No. 2424 of 1943 on the file of the Court of Small Causes, Madras. 


K. S. Rajagopala Aiyamgar for Petitioner. 
S. Amudachari for Respondents. 


The Court delivered the following 


JUDGMENT.—The petitioner brought a suit in the Court of Small Causes, 
Madras, on a promisory note. An earlier suit had been filed which had been settled 
out of Court by the execution of the suit promissory note. The Court noted that 
the matter had been settled (and presumably dismissed the suit). During the 
hearing of the present suit, the provisions of section 9 of the Usurious Loans Act 
were invoked and the Court was asked to re-open the transaction, take an account 
between the parties, and relieve the debtors of all liability on account of the excessive 
interest already paid. The Court did so. On a point of law, an application for 
a new.trial was made ; and the only question considered by the Full Bench was 
whether the transaction was one which attracted the provisions of the Usurious 
Loans Act. The Full Bench agreed with the trial judge and dismissed the 
application. The result was that the suit was dismissed. - 


It is argued here that since the earlier transaction between the parties had 
been the subject of a suit, it was not open to the trial Judge to reconsider in the 
present suit matters which had already been the subject of a suit. In support of 
this argument, the learned advocate for the petitioner has referred to a decision 
of Finlay, J., in Cohen v. Fonsscol. In that case, the prior transactions had come 
up before a Judge and a decree on those prior transactions. had been The 
decision was of course based on the corresponding. English Act, which is similar 
in its terms to the Indian Act, but does not contain a proviso such as that to which 
I shall presently refer. The learned Judge, regretting the absence of any authority 
on this point, said : l 

** I think that ifit had been intended to give the Court to re-open a former transaction 
between the parties, notwithstanding that it had been the subject ofa judgment, the section must 
have specifically mentioned a judgment.” : 

In other words, the learned Judge read into the Act an implied proviso that it 
-would not-apply to transactions that. had been the subject of a judgment. In the 
D C s "C C C C c a CR MEC M ee 
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first place, it is pretty clear that the learned Judge refused to .consider those trans- 
actions, because they had been incorporated in a decree in favour of the creditor. 
In the present case, the claim of the creditor had not been adjudicated upon in the 
previous suit and had not been embodied in a decree. If there vas.a decree or 
a ju ent, it must have been one dismissing the suit. So it cannot be argued 
that the transactions.were the subject of an adjudication in the former suit and had 
been embodied in a decree. 

There is another reason, however, why this English decision should not be 
applied to the present case ; and that is that it is not open to Courts in India to 
read into a provision of a statute an implied proviso when there is a proviso dealing 

ressly with the point in question. The Indian Act, proviso (it) to section 3 

, (1), says that :— = 

i * in the exercise of these powers, the Court shall not do anything which affects any decree 
of & Court." 

-It is clear that in re-opening this transaction the Court did not in any way affect 

the previous decree of the Court, which was merely one dismissing the petitioner's 


The petition is dismissed with costs. 
K.S. : Petition dismissed. 


| [FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Mn. FaEDERIOK WiLLIAM GENTLE, Chief Justice, MR. Justice 
LAKSHMANA RAO AND MR. Jusriag RAJAMANNAR. 


Vasireddi Srimanthu and others | o. Appellants 
p. 
Devabhaktuni Venkatappayya and another —  . ~. Respondents. 
Civil Procedure Cods (V , Sections 39 «nd a1-«—T1 decree for execution— Attachment 
property in execution by SP Bos adi cr > he dion of ihi ir pays 


to anciker Court—Furisdiction of the former Couit to order thal Ly thereafler—Sale, held, if 

a xullity—Objection to jurisdiction not raised by judgment-debto: —Right of ether crediicrs of the same judgs.esi- 
debtor to proceed against thai propeity. 

Where a Court which passes a money decree transfers that decree to another Court for execu- 

tlon and in an execution petition for attachment and sale icy hanes BLS belonging to the 

t-debtor situate within the territory of the transferee Court an lor attachment has 

made by that Court and the property is thereafter removed from the territory of the transferee 


otherwise would -be sius Though an o 

order sale isnot taken by the judgment-debtor, it would be open to other judgment-creditors of 
the same j btor to proceed in execution against the property so asthe saleisa nullity. 
When a has nojurisdiction no agreement or act of a party.can spaniel trea da leer 
does not . Section gi of the Civil Procedure Code does not cover an objection going to the 
nullity of an order on the ground of want of jurisdiction. 

Appeal against the decree of the Court of the Subordinate Judge, ‘Tenali, 
dated 14th July, 1945, in A.S. No. 187 of 1944 preferred against the decree 
-of the Court of the District Munsiff, Tenali, dated 31st August, 1944, in O.S..No. 215 
of 1941. 


The Advocate-General (K. Rajah Aiyar) and M. S. Ramachandra- Rao for 
Appellants. 
` B. V. Ramanarasu for Respondents. 
(In pursuance of an order of reference to the Full Bench by Sir Lionel Leach, 
C.J. and Lakshmana Rao, J., this appeal coming on for hearing, the Court delivered 
the following) :— i i 


e + S.A. No. 1374 of 1945. : : " í ME 28th February, 1947. 
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JUDGMENTS, —This second ap has been referred to a Full Bench es 
Alfred Lionel Leach, C.J. and hmana Rao, J. The order of reference, dated 
gth January, 1947, is as follows : 

"The ion which arises in this appeal is one of considerable importance. There is a Bench 
decision of this Court which is directly in point—Vesrappe Cheki v. Ramansani Chetii’. The learned 
Advocate-General has, however, submitted that the ju t requires reconsideration in view ef 
the observations of the Full Bench in Ramisr v. M Aiyar!. He has contended that inas- 
much as a trial Court retains jurisdiction in spite of a notification transferring the jurisdiction to another 
Gourt, the same principle should apply to a Court to which a decree is sent for execution when tho 
alteration in jurisdiction takes place after the Court is seised with the case. The question is one 
which may often arise and the properties here are of a very considerable value. In these circumrtrrcca 
we direct that the appeal be placed before a Full Bench.” : 
Shortly, the circumstances giving rise to the appeal are : 


When the Court which passes a money decree transmits the decree to another 
Court for execution and when an execution petitionis pending for attachment 
and sale of immoveable property belonging to the judgment-debtor situate within 
the territory of the transferee Court and after an order for attachment has been 
made by that Court, the property is removed from the territory of the transferee 
Gourt to another Court, whether : 

(1) the transferee Court can make an order for sale of the property by 
Court auction 80 as to give a good title to the purchaser ; 

(2) if the transferee Court has no jurisdiction but the judgment-debtor 
does not take objection to jurisdiction at the time of the order for sale and during 
the execution proceedings, a judgment-creditor in execution of a decree in another 
suit, ing to attach and sell the pro can question the jurisdiction of the Court, 
by which the property was sold, and the validity of the sale. 

The relevant facts can now be stated. On 7th July, 1931, a money decree 
was passed V rad one Venkata Subbiah, by the Court the District Munsiff 
of Guntur. e decree was transferred to the Court of the District Munsiff of 
Bapatla for execution. On 6th February, 1933, an execution petition was filed in 
the Bapatla Court for attachment and sale of immoveable property belonging to 
the adena debtor situate within the territory of that Court. On 7th February, 
1933, anorder for attachment was made. On 22nd June, 1933, the Court ordered 
sale of the property to take place on roth August on which date it was sold at. a 
Court auction to the appellants. The sale was confirmed on 16th and ` 
a sale certificate was issued on 16th November, 1933, by the Bapatla Court in favour 
of the appellants. Meanwhile on gth May, 1933; after the Bapatla Court had 
made the order for attachment but before it ordered the property -to be sold, a 
Government notification was issued transferring to the District Munsiff's Court 
of Tenali, as from 29th May, the territory in which the property was situated. 
'The judgment-debtor did not take objection pce the jurisdiction of the Bapatla 
Court at any stage ofthe Teguh an pc 18th 1938, the re: nts 
obtained, in appeal to the High Court from the Subordinate Judge’s Court of 
Guntur, a decree for i P P an agreement w the sale of some 

perty (not the ope y e subject o dd si na E ria rs 
ali aed im ee ubbiah and others ; in respect of the money portion of this 
decree, it was transferred to the Bapatla Subordinate Court for execution, as 
the property in suit subsequently was re-included in the territory of that Conrt. 


1941 a A Micha arises, was instituted in the Di ri 


in the claim petition. The suit was decreed in the ents’ favour and an appeal 
by the appellanta to the Court of the Subordinate udge of Tenali was dismissed 
on 14th July, 1945: This is the appellante’ ( : 

appeal against the decision of the lower Courts. 


— €———— ——— —— € —————————————————— 
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The notification dated gth May, 1933, provides, so far as relevant for the present 


consideration, as follows : : 
“In on of all previous notifications, territorial jurisdiction of the Courts 
of the Di Munziffs in the Guntur Direct the High Court here directs and notifies that 


from and after 2 May, 1933, the Courts of the District Munsiffs in said District shall have 
and exercise | jurisdiction as stated below:— . 

(a) District Munsiff’s Gourt, Tenali. 

(vr) Ponnur Firka. 

(6) Chebrole.” 
The property in question is situate in Chebrole. 

The notification is expressed to be in supersession of all previous notifications 
which, inter alia, jurisdiction was conferred upon the Court in t 
immoveable property in Chebrole. It follows that, on from 29th May, 

1933, the property in question was removed from the territorial jurisdiction of the 
Bapatla Court, it became part of the territory of the Tenali Court, which thence- 
forth had jurisdiction with respect to it. 

Section 39 of the Code of Civil Procedure enacts that : 

** (1) The Gourt which passed a decree may, on the application of the decrec-holder, send 
it for execution to another Court; 
e if such person (the judgment-debtor) has not property within the local limits of the juris- 
ich the decree 


diction of the Oourt whi sufficient to satisfy such decree and has property within 
the local limits of the jurisdiction of such other Court ; 


(a) The Court which passed a decree may of its own motion send it for execution to any sub- 
ordinate Court of competent jurisdiction.” 
Since sub-section (1) of the section ires a decretal Court to send its decree to 
another Court for execution when s judgment-debior property is within the juris- 
diction of that Court, it must follow t a decretal Court cannot itself execute 
against property outside its own territory; if it could do so transmission would be 

. Further manifestation of this proposition is found in sub-section (2) 

which bie a decretal Court suo molu to transmit its decree for execution to a 
subordinate Court, but only to one of competent jurisdiction ; this must mean 
a Court which has jurisdiction, that is to say, a Court within whose limits the pro- 
perty against which execution will lie is situate. 

Section 42 of the Gode enacts that, 

** The Court executing a decree sent to it shall have the same i ing such decree 
ns if it an oat by itself.” powers in executing 
Since a decretal Court can execute only in respect of property lying within its terri- 
tory, it follows that that is the extent of a transferee Court's jurisdiction. 

- The Code provides two exceptions to the above restriction upon the power 
of a Court to execute: 

(a) Where a suit is to obtain relief respecting, ray lamar for, or wrong 
to, immoveable property situate within the jurisdiction of different Courts, section 17 
allows a suit to be instituted in any Court within whose territory any portion of 
the pro is situate ; since such Court has jurisdiction to entertain such suit, 
it has jurisdiction to execute against the outlying properties, in respect of which 
it can pass a decree : 

(b) Under Order 21, rule 3 of the Code, where immoveable perty 
formi duc coner aitiate EN, dhe local ndi of the varii cen af Groce 
ee Cones. any one of such Courts may attach and sell the entire estate. 


The above provisions of the Code uis kaanan es Court could exe- 
cute a decree against outlying property and the in the Code of those enact- 
ments manifests the ordinary restriction upon a Court's powers of execution. 

Now returning to the facts of the present case when the decree of 193r was 
sept by the Guntur Court to the Bapatla Court for execution, the property in quer . 
tion was within the territory of the latter Court and the transmission complied 


Y 
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ries dic aa Nga uei) The state of affairs regarding location of the 
PAPAN was the same when the execution petition was presented and the order 

attachment of the property was made by the Bapatla Court in February, 1933. 
When, however, that Court made the order for sale in June, 1993, sold the property 
in August and issued the sale certificate in November, 1933, the pro had ceased 
to be within its territorial jurisdiction, having been transferred to the Tenali Court. 

Subject to what hereinafter appears, since a Court, save for the two exceptions 
above mentioned which are not in point in the present instance, has not jurisdiction 
to execute in respect of E. is situate outside its territory, the Bapatla 
Court had no jurisdiction to the order for sale of the property in question and 
the sale of it was effected without lawful authority. ' 

The learned Advocate-General, on behalf of the appellants contended that, 
upon presentation of a petition in execution of a decree in respect of property situate 
witbin the territory of the Court to which it is presented, thereby, that Court takes 
cognizance of its subject-matter and has seisin of the property against which exe- 
cution is sought ; the removal of the p ua from he: territorial Jurisdiction of 
that Court, before an order for sale is e, does not deprive it of jurisdiction to 
execute the decree, but it retains jurisdiction as if the property had remained within 
its territory. Reliance for this proposition was placed upon Chockalingam Pillai v. 
Velayudha Mudaliar! and Ramier v. Muthukrishna Asyari. 

In Chockalinga's case! a mortgage suit was instituted in a Court ; thereafter 
the hypotheca was removed from its territorial jurisdiction ; later, a final decree 
for sale was passed by the Court. In a suit brought to set aside the decree on the 

und that it was void for want of jurisdiction, the finding was that the m 

was valid. After referring to some authorities which held that the with- 
drawal of jurisdiction from a Court does not affect suits which have been instituted 
in it, Phillips, J., observed, at page 451 of the report, that : 

“The jurisdiction of a Court consists in its power to entertain suits and when once a suit has 
been ly entertained, it is difficult to understand how that jurisdiction is removed unless it is 
speciocally so done by the order of a competent authority. Once the suit has been entertained 

remaining p ings taken therein are not taken by reason of any particular territorial 
diction but in exercise o Bre ace NG GP tulle a And Codacquecti Ho 
only time at which the territorial jurisdiction comes into operation is at the time of filing tho suit. 
Once tha Gourt has selan of the case, i Dat juridicion O Ty ACA I conclusion, unless there is 
any reason for holding that that jurisdiction has been d 
The learned Judge then referred to section 21 of the Code, which provides that, 
unless objection is taken to the place of suing at the earliest possible opportunity, 
no objection in that behalf, shall be allowed by any appellate or revisional Court, 
and, at page 452, he observed that the section has been extended in <amtndar of 

rapuram v. Chidambaram Cheti?, to execution ings. The decision in 
amindar of Ettayapiram's. case? was that if a party does not raise objection to juris- 
iction when a preliminary mortgage decree is made absolute, i.s., when an order 
for sale of property is made, he is not entitled to plead in execution that the order 
was passed without jurisdiction. At 686 of the report Sir John Wallis, QJ., 
observed that the effect of section 21 1s that objections which the appellate or revi- 
sional Court is thereby precluded from allowing must be considered cured for all 


unless were taken before the passing of the decree in the origi 
Court. It was not held that section 21 applied simpliciter to execution i 
but the decision was that it applied to a suit in which objection could have been 
taken to jurisdiction before a decree had been passed and that the failure to take 


objection in the suit precluded it being done at any later stage, including proceedings 
in execution. Section 21 refers to objection as to a place of “ tas A . An execu- 
tion petition is not a suit and its presentation is not “suing”. nga s 
case! a suit was instituted in a Court which, at the date of institution, had jurisdiction 
to entertain the suit and thereby the Court obtained seisin of the suit and its subject- 


matter. The subsequent proceedings in the suit were in exercise of the powers 
L e a ——M 
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vested in the Court to try the suit ; those powers were not taken away by the subse- 
quent removal of from its territory of the property. A Court does not obtain seisin 
ofthe property which is the subject of an execution petition upon its presentation ; 
the presentation of an execution petition is not “ suing”. An order for attachment 
bu property confers no right upon the execution petitioner, all it does is to make 

ent private transfer or delivery of the property void against all claims 
EU le under the attachment (vids section 64 of the Code). 

The decree, in the present case, was sent for execution to the Bapatla Court 
because, at that time, the P was within its territory and, by reason of that 
instance, it had jurisdiction to er execution against the property. It had not 
lost its jurisdiction when the pai petition was presented to it and when it 
made the order for attachment. But, the presentation of the petition did not give 
the Court seisin over the property nor did it confer any right upon the execution 
creditor when it made the order for attachment. When the Bapatla Court made 
the order for sale, it had no longer jurisdiction over the property so as to be able 
to execute the decree. Section 39 is clear and unambiguous in its meaning and 
effect ; a Court passing a decree must have territorial jurisdiction in respect of 
property against which it can order execution ; if it has not got that jurisdiction 
It cannot order execution and must send the decree for that purpose to the Court 
competent to do so. Section 42 confers like powers in execution upon a transferee 
Court and, it will follow, such Court is subject to the same limitation as the ie 
which the decree. Whilst I agree with the observation of Phillips, J., 
Ghockalinga's case! which I have quoted, with , respect, I am unable to aka ihe 
to his opinion, that the principles relating,to a suit were extended in Zamindar of 

am case to execution proceedings. 

The other authority upon which the learned Advocate-General relies is 
Ramier's case? a decision of a Full Bench. ‘There, a final Pu Pic deris 
mortgage suit, subsequently the Court ceased to have territorial j ction over 
the mortgaged pro which was removed to another Court's territory. The 
actual decision in that case is that the latter Court could not execute the decree 
without it being transmitted for that purpose by the Court passing the decree. 
In the judgment of the Court, delivered be Ra Ramesam, J., the effect is discussed of 
the notification by which the transfer of the territory had been made and whether, 
within the contemplation of section 150 of the Code, the business of the Court had 
been transferred. It was held there had been no such transfer. In the present 
case, the notification did not transfer the business from Bapatla to Tenali,and it was 
argued for the appellants, that the former Court consequently retained jurisdiction 
to dispose of the execution petition which had been presented to it before the transfer 
of the property from the Court's territory. 

In this respect the observations previously made regarding the position and 
the powers of a Court with respect to a pen pending rit and à pending execution pe 
tion are in point and do not require repetition. — Ramier's cass? would be an authority 
in the appellants’ favour if the principles relating to a suit also applied to an exe- 
cution petition, which, in my view, they do not. Incidentally it is to be noticed that, 
in Rámiers cass? a decree for sale was passed by the Court before its territorial 
jurisdiction was removed, in the present case the order for sale was made after the 

removal. 


A decision of a Bench of this Court, direct angi is found in Kasi Viswanathan 
Chetii v. Murugappa Chsth*. ‘There, a decree of a Burma Court was transmitted 
for execution to the District Court of Ramnad which sent it to the Subordinate 
Vesta cups erras piger? In the judgment it was presumed that, when 
the decree was sent to the Subordinate Court, that Court had territorial 
jurisdiction over the property against which execution by way of sale was sought. 
The property was erred to the territory of the Sivaganga Court and there- 
after the Ramnad Court ordered sale of it in execution and it was sold. It was 
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held that the sale was invalid because, on the date when it took place, the-Ramnad 
Court had ceased to have territurial jurisdiction over the property.: At page 752 
of the judgment of the Court it was o ed that. - n 

“if the lower Court was at any time competent to execute the decree in virtue of any transfer 
to it prior to 15th April, 1949 ” (when the property was transferred to the territory of the Si 
a “it forfeited its competence to keep the suit property under attachment or to sell it from that 
That decision was given some 90 years ago, no authority has been forthcoming in 
which its correctness has been challenged, it certainly has not been o ed. 
It was referred to in Veerappa Chetti v. Ramaswami Chetti1, which held that a Court 
to which a decree is sent for execution has no jurisdiction to order either attachment 
or sale of immoveable property in execution, if, at the time of the order, the Court 
had no territorial jurisdiction over the property. Khirod Chandra Ghosh v. Panchu 
Gopala Sadhu Khan*, followed Veerappa Chetti's case and held that a sale by an 
executing Court of a property which is outside its territorial jurisdiction is a nullity. 


I can find no reason to disagree with the last three authorities cited which, 
in my opinion, correctly lay down the principle of law decided by them. The 
position of a suit is different from that oben execution petition regarding property 
which is the subject matter of the respective proceedings pending at the time of 
removal from the territorial limits of Lu bir ey A suit 13 not governed by and 
subject to sections 39 and 42 of the e which require the Court passing a decree 
or the Court to which it is transmitted for execution, as the case may be, to have 
property within its territory so as to confer jurisdiction to order execution against 
the property. A Court cannot make a valid order for sale in execution unless, 
at the time the order is made, the property is within its territory. Anysale effected 
pursuant to an order made without jurisdiction is not in conformity with the require- 
ments of the Code and is invalid. 

It follows, that the sale by the Bapatla Court to the appellants was one which 
took place without lawful authority ; itis a nullity and does not prevent the res- 
pondents executing their decree against the property. 

Since the sale to the appellants was made by a Court not having jurisdiction 
in that behalf and the sale wasa nullity the second question does not require to 
be answered for the purpose of disposing of this appeal. But it is convenient, 
shortly, to express an opinion with regard to it. 


It was argued that objection to the jurisdiction of the Bapatla Court should 
have been taken by the judgment debtor in the execution roceedings and, since 
this was not done, the respondents who seek to execute another decree against the 
property, cannot now take the objection and, by some doctrine of espoppel or waiver, 
they are prevented from asserting the Bapatla Court’s want of jurisdiction. 
By this ent it is sought to apply the principle in section 21 o the Code, 
upon wbich I have previously iude some o tions. Firstly, the respondents 
were not parties to the execution proceedings and they are not bound by the act 
or failure of any party thereto. Secondly, the ap ts, also, were not ies. 
The claims by is appellants and the respondents are not adverse to the judgment- 
debtor, they are adverse to each other, each claiming in right of the judgment- 
debtor. 


When a Court has no jurisdiction, no agreement or act of a party can confer 
jurisdiction which it does not possess. In Ramabhadra Raja Bahadur v. Maharajah 
of Feypore®, it was pointed out by the Judicial Committee at 820 of the report 
that section 21 dogs not cover an objection going to the nullity of an order on the 

d of want of jurisdiction. In Vesrappa Chettiar’s case! after referring to 


is decision of their Lordships of the Privy Council, Seshagiri Aiyar, J., observed 





I. (1919) 97 M.L.J. 4429: LL.R. 43 Mad. . (1919) 97 MLJ. 11 : LR. I.A. : 
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at page 140 of the report, in that case, that section 21 did not bind in terms persons 
hke execution creditors. ‘ 

With regard to property which has been sold in execution pursuant to an order 
a ge nu RE removed 
Fazl Ali, J., as he then was, observed at page 675 of the report in Khirod Chandra 
Ghosh’s case! that, 

“It may be that the judgment debtor himself may have made it impossible for himself cwing 
to bis conduct to assert that such a person has no title to the property but the fact remains that the 
property continues to be the property of the judgment-debtor." 


Elsewhere at page 675 he says, 


“Ifa Court which has no jurisdiction to sell a property, sels it, it is clea: tbat the purchaser 
acquires no title to it.” 

In Richards v. Johnston’, Pollock, C.B., said : 

“A sheriff who comes to seize the of a debtor, armed with a writ of executicn in favcur 
of a creditor, is not bound by estoppel w might have prevented the debtor himself from claiming 
the goods," 
and Martin, B., observed : 


“No authority has been cited to show that a Judgment creditor is party or privy to the acts of 
the judgment debtor. "The fi fa. directs the sheriff to seize the gocds of the debtor. The sheriff 
isa to the debtor and the only question for him is—Arc these gccds the gccds of the debtor 
or not? erefore on this rule we must say that the sheriff and the executing creditor are not bourd 
by the estoppel which would affect the execution debtor.” 


This decision was cited with approval by Lord Esher M.R., at page 457 in Richards 
y. Jenkins?. Reference to those two decisions of the Courts in d was made 
with approval in Veera Cheitfs caset in which it was held t, altho a 
judgment-debtor who does not object to a confirmation of a saleby a Court 1 
an order for sale when it had no jurisdiction, may be esto from raising the 
question that the sale was a nullity, such estoppel does not operate against a subse- 
quent purchaser of the same property in a sale by a Court of competent jurisdiction 
in execution of another decree against the same judgment-debtor. 


In the present case, whatever would be the position of the judgment debtor 

ing the sale of the property by the Bapatla Court if he sought to have the 

e set aside or made any claim to the property, upon which I express no opinion, 

the sale being a nullity and without jurisdiction, the judgment-debtor, in so far as 

the respondents are concerned, remained the owner of the property and the appellants 

did not obtain a title to it in the sale by the Court having no jurisdiction to sell. 

The respondents are not prevented from erie the absence of jurisdiction in the 
Bapatla Court to make an order for sale and to the property. 


For the reasons given, in my view, the appeal should be dismissed with costs. 
Advocate’s fees Rs. 200. 


Lakshmana Rao, 7.—I agree. 


Rajamannar, F7.—I agree. 
VS. Appeal dismissed. 





" I. I LLR 18 Pat. 670. I 4- (1919) 37 M.L. A . I Mad. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Mn. FREDERICK WILLIAM GENTLE, Clusf Fushce AND MR, JUSTIGE 
RAJAMANNAR. 
Velicheti Satyanarayana .. Appellant* 
v. 
Koppaka Venkataramayya (minor) represented by father 


and guardian Satyam and Respondents. 


ive Societies Act (VI of 1992), section 5'7—Scops and of tnierfi 
Gooerxment with orders of its subordinate Wises of id ilium tad gandha kanil ln 
avard—Swtt to set aside dismi cation to Registrar under section 57 of the Co-operative 
Societies Act to set aside sale also dismissed—Further application to Provincial to set aside the sale— 
: setting it aside without notice to purchaser—Lagality. 


To enable a decision to be made regarding the correctness or otherwise of a decision which the 
Local Government callsfor and examines pursuant to section 57 of the Madras Co-operative Societies 
Act, it must properly consider all the facts, circumstances and legal principles involved. There is 
nothing in that section which empowers the Provincial Government autocratically, and at its own 
whim and pleasure, to interfere with the decision made by an authorised officer when exercising judicial 
functions, When reviewing such a decision the Provincial Government must act in the same way 
and to the same extent as tho officer whose decision is under review. When exercising its powers 
given Execute irse crar ur ni sued a niaga ka officer, in that it exer- 
cises judi and not administrative functions. A decision w ch has to be made under section 57 
ofthe Act can only bejudicially arrived at and when a judicial decision has to be made, opportunity 
must be afforded to parties interested or concerned to be heard before the decision is given. Section 
57 ofthe Act requires notice to be given to the party likely to be affected before an order can be made 
and iftho powers given by the section are exercised without DE en apa BET being 
given an opportunity of being heard the orderis one which is ultra vires the powers of the authority 
exercising 1t. 


Where after unsuccessful attempts by of a regular suit and an ication to the Registrar 
under section 57 of the Madras Co-operative Societies Act to set aside a held on an award under 
the Act, an application was made to the Provincial Government under section 57 of the Act and the 
sale was sot without giving notice to the purchaser whose sale had been confirmed to whom 
a salo certificate had been granted and who had been put in possession of the property sold and 
wasin enjoyment of it for nearly 6 years, 

Held, that in making the order setting aside the sale the Provincial Government acted 
without due and proper exercise of its powers and jurisdiction under section 57 of the Act and the 
order which it made was a nullity and was invalid. 

Appeal under clause 15 of the Letters Patent from the judgment of Somayya, 
J., dated 26th April, 1946, in S.A. No. 1165 of 1945 preferred to the High Court 
against the decree of the Court of the Subordinate Judge of Narasapur, dated -15th 
Feb , 1945, in A.S. No. 179 of 1948, preferred against the decree of the Court 
of the District Munsiff of Narasapur, dated 26th June, 1943, in O.S. No. 96 of 

1942. 
: P. Satyanarayana Rao and A. Sambasiva Rao for Appellant. 

Ch. Raghava Rao for Respondents. 

The Court delivered the following 

Jupaments: Ths Chief Justics.— This is an appeal pursuant to the Letters 
Patent of this Court by the plaintiff in the suit from a judgment of Somayya, J., 
sitting in second appeal, reversing the learned Subordinate Judge of Narasapur, 
who dismissed an appeal from the learned District Munsiff of Narasapur. The 
matter for determination is whether an order passed by the Provincial Government 
under section 57 of the Madras Co-operative Societies Act VI of 1932 (hereinafter 
called “ the Act ’’) is valid. - 

The facts are a little complicated, but,so faras they are relevant to this appeal, 
they can be shortly stated. 

On 8th January, 1955, the plaintiff purchased an immoveable at a 
sale in execution of a decree upon an award passed under the Act. 6th March, 
1935, the sale was confirmed andon 17th September of the same year a sale 
certificate was issued to the plaintiff and he was put in possession of the property. 
Before the confirmation of sale the first defendant in the suit, the respondent 


* L.P.A, No, 86 of 1945. 7th February, 1947... 
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in this appeal, who is the nephew of the deceased original debtor, applied to the 
Deputy Registrar of Co-operative Societies to set aside the sale. ‘This application 
was dismissed on 6th March, 1935,and on the same date the sale was confirmed. 
Later, the first defendant instituted a suit in the Court of the District Munsiff at 
Narasapur claiming to have the sale set aside. That suit was dismissed on the 
18th April, 1938, and the first defendant’s appeal to the Subordinate Judge against 
the decision of the District Munsiff was dismissed on 12th December, 1939. 
On goth December, 1939, the first defendant applied to the du diim of 
operative Societies under section 57 of the Act to set aside the sale. 8th May, 
1941, this application suffered the same fate as other proceedings initiated by the 
first defendant. On roth August, 1941, he made a further application under 
section 57, this time to the Provincial t, ing the same relief. Notice 
of this application was not given to the plaintiff who was ignorant of it being made, 
and without him having been given an aa to heard and without 
him being apprised of what was taking place. On 18th December, 1941, the Pro- 
vincial Government an order setting aside the sale. The first defendant 
did not disclose, in his application to the Provincial Government, that he had pre- 
viously applied to the Rewstrar and his application had been dismissed. On 
end May, 1942, the plaintiff instituted the suit, out of which this appeal arises, 
in the Court of the District Munsiff of Narasapur claiming a declaration that 
the order of the Provincial Government was void, illegal and ulira vires of its powers 
and did not affect his rights to the property. The District Munsiff decreed the 
suit in favour of the plaintiff. His decision was upheld on ap to the Subordi- 
nate Judge of Narasapur, but on second appeal to the urt Somayya, J., 
reversed the lower Courts and held that the order of the incial Government 
was valid. He also directed that each party should bear his own costs throughout. 
This is the plaintiff's appeal from the learned Judge’s reversal of the two lower 
Courts. : MR" 

The position at the date when the order was passed by the Provincial Govern- 
ment is interesting. The plaintiff had purchased the property, paid the price, 
the sale to him had been confirmed, he had been granted a sale certificate and, 
by 17th September, 1935, he bad been put in possession of the p During 
the ensuing six years the first defendant unsuccessfully sought to have e set 
aside by the Deputy Registrar of Co-o tive Societies in 1935, by a suit which 
was dismissed in 1938, by an Ss erefrom which was dismissed in 1939 and 
by an application in 1999 to the Registrar which was dismissed in 1941. 


: The question which -has now to be considered is whether section.57 of the Act 
iie iy the Provincial Goyernment to allow an application made to it and to 
an order setting. aside a sale without the purchaser being given notice of the 
application and without him having an opportunity of presenting bis case and of 
being heard. If there is no such power then, since the order made by the Provincial 
Government setting aside the sale was without notice and opportunity to 
the purchaser, the order of the Provincial Government is invalid and it will follow 
that a consideration of the other questions arising in the appeal will not be required. 


Section 57 of the Act provides as follows : 

. “ The Provincial Government or the Regi may callfor and examine the record of any enquiry 
or the, proceedings of any officer subordinate to them for the purpose of satisfying th as to 
Dol P et Mu ec Gk ee 
of ; in any casc it shall to the Provincia] Government or the Registrar that 
any decision or order or proceedings so for should be modified, or reversed, the Pro- 
gs Sa el aaa a CL EE 
may seem fit.” 


In regard to the phraseology of the above section Somayya, J., observed in his 
judgment as follows : 

“Tt looks as if the Legislature has deliberately very wide powers so that they (the Provincial 
Government) may do justice according to the of the situation untrammelled by any limitation 
or ognditions, " S x 
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The enquiry or p ings mentioned in the section, in the present instance, 
was or were the subject of the record which the Provincial Government called 
for and examined, namely, the application to the Deputy Registrar and his dismissal 
of it which took place in 1935, six years prior to the zd wea to, and the order 
by, the Provincial Government under section 57. In his judgment Somayya, J., 
0 ed that he was: 

“inclined to hold that the action of the local Government cannot be said to be vitiated for the 
reason that no notice was given to the respondent (the plaintiff in the mit and the appellant in the 
present appeal)." 

In argument it was contended for the first defendant-respondent that the 
power and the authority given by section 57 to the Provincial Government is to 
act in an administrative capacity, and the order setting aside the sale was an order 
made in the exercise of administrative authority. It was also contended that, 
since the section is silent as to notice being given to the who might be affected 
by an order, notice to him is unn and an order can be made without 
notice being given. It is to be observed that the action taken by the Provincial 
Government and the order which it made, in effect, were to deprive the plaintiff 
of property which he had purchased and paid for and had occupied for some six 
years prior to the order being made and to make him a trespasser upon land for 
which he had paid the full purchase price and been put in possession, 

In considering the meaning and effect of section 57 of the Act reference to 
section 115 of the Code of Civil Procedure is instructive. It reads as follows : 

“The High Court ma call for the record of any case which has been decided by any Court 
subordinate to such High Court and in which no appeal lies thereto, and if such Subordinate Court 
appeari—(a) to have exercised a jurisdiction not vested In it by law, or (5) to have failed to exercise 
a jurisdiction so vested, or (c) to ve acted in the exercise of its jurisdiction illegally or with material 
irregularity, the High Court may make ruch order in the cases as it thinks fit,” 

As in section 57 of the Act, section 115 of the Gode of Civil Procedure empowers 
the record to be called for in a.case which has been decided, and also, it does not 
mention that notice shall be given to the who will be affected by an order 
which may be made by the High Court. e concluding words of both section 57 
of the Act and section 115 of the Code confer powers to make an order wbich a 
High Court or the Provincial Government, as the case may be, thinks proper or 
fit. It is beyond doubt—and the contrary cannot be, and indeed has not been, 
suggested—that the High Court cannot make-an order under section 115 of the 

e adverse to any party in the absence of a notice being given to him, so that 
he may have an opportunity of bemg heard. 

It is clear, and indeed it was not disputed, that when the Deputy Registrar 
dismissed the application by the first defendant to set aside the sale, the Deputy 
Registrar a in a judicial capacity and exercised judicial functions. Sec- 
tion 57 requires an examination of the record by the Provincial Government which 
must be for the purpose of satisfying itself as to the ey or propriety of any decision 
or order and as to the regularity of the proceedings of the officer. It is only after 
Scranton Susie (ge ucc Qi culus d arie 
contemplated by section 57. For the purpose of determining whether an order 
should s made for modification, annulment or reversal, the Provincial Government 
must first make a decision as to the legality or the propriety of the decision at the 
enquiry or as to the regularity of the proceeding under review. 

Assistance is given by reference to a few authorities which now I propose to 
quote. In Board of Education v. Rice1, the action of a local education authority was 
considered. It is observed by Lord Loreburn L.C., at page 182 of the report as 
follows : 

‘In the present instance, as in many others, what comes for determination is sometimes a matter 
to be settled by discretion, involving no law. It will, I suppose, usually be of an administrative kind ; 
but sometimes it will involve matter of law as well as matter Of face Or Eva Ceres upon matter 





p. (gii) A.C. 179. 
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Particular emphasis should be placed En the concluding words of the quotation. 
In Local Government Board v. Arlidgs1, Viscount Haldane L.C., at page 133 referred 
with approval to the above quotation in Rice’s case. In Wood v. Woad?, the action 
of a committee of a mutual insutance society was reviewed. At page 196 of the 
report Kelly, C.B., made the following observations : 

** It is contended for the plaintiff that the language of tbe rules gives an unconditional and abso- 
lute power to the committee to expel a member of the socicty, I agree that if the committee in 
fact exercised their power under the rules, their decision could not be questioned ; however unfounded 
the reasons for it may have been, it would have been final and could not be reviewed by any Court. 
But they are bound in the exercise of their functions by the rule rid in (he main audi eh e 
pertem, that no man shall be condemned to consequences resulting alleged misconduct unheard 
and without having the rtunity of making his defence. This rule is not confined to the conduct 
of strictly legal tribunals, but is applicable to every tribunal pai eae invested with authority 
to adjudicate upon matters involving civil consequences to indi m 
In the t instance the civil consequence to the plaintiff of the order passed 
by the incial Government in his absence is to deprive him of the right to pro- 
perty wbich he had acquired six years before the order of deprivation was 

To enable a decision to be made regarding the correctness or otherwise 
of the decision which the Local Government calls for and examines pursuant to 
section 57, it must properly consider all the facts, circumstances and legal principles 
involved. I can see no provision in section 57 which empowers the Provincial 
Government autocratically, and at its own whim and pleasure, to interfere with 
the decision made by an authroised officer when exercising judicial functions. 
When reviewing such a decision the Provincial Government, in my view, must 
act in the same way and to the same extent as the officer whose decision is under 
review. When exercising its powers given by the section the Provincial Government 
is in the same position as the officer, in that it exercises judicial and not administrative 
functions. In my opinion it is beyond doubt that a decision which has to be made 
under section 57 can only be judicially arrived at. When a judicial decision has 
to be made, opportunity must be afforded to parties in or concerned so as 
to give them an opportunity to be heard before the decision is given. The section 
not only empowers action by the Provincial Government but it confers similar 

upon the Registrar. cannot think that there was ever an intention, and, 

in my opinion, the section does not go to the extent, of enabling interference by a 
| with a judicial decision of an officer, behind the backs of interested parties 

in the absence of an opportunity to them of being heard so as to deprive those 
parties of rights which tbey had o tained by virtue of an order made by an officer 
duly appointed for the purpose. The Provincial Government is in exactly the same 
position as the Registrar with regard to the powers and the exercise of them given 
under section 57 . So far as material, the wording of section 57 corresponds to 
that of section 115 of the Code. There is nothing in section 5 m which it can 
ever be inferred that action under the section can be exercised differently to that 
under section 115 of the Code or to the corresponding section 435 of the Code of 
Criminal Procedure in regard to action by the High Court in criminal matters. 
Under the sections of both Codes, the person who may be affected by the exercise 
of the powers given by the sections must be given notice of the proceedings so as 
to enable him to have an opportunity to be heard before an order can be made. 
In the eighth edition of Maxwell on the Interpretation of Statutes, for which I am 
indebted to my learned brother, the position is succinctly summarised at page 
916 where it is stated as follows : 

** Again in givi ae ean icial powers to affect rejudicially, the rights of n or property, a statute 
eres cia silently im 4 Hcc Don Ecard i 
that the power is to be exercised in th the roced 
such, for instance as that which requires that, before its exercise, the person sought to be prejudicially 
affected shall have an opportunity of defending himself." 

In my view section 57 requires notice to be given to the party likely to be affected 
before an order can be made and if the powers given by the section are exercised 
n a a, 


L a A.C, 120. 9. (1874) L-R. 9 Rxoh. 190. 
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without a potentially affected party being given an opportunity of being heard, 
the order is one which is ultra vires the powers of the authority exercising it. 

I have no doubt that, in making the order setting aside the sale to the plaintiff 
without notice being given to him af the first defendant's application to the Provincial 
Government and at a time when he was in ignorance of the course which was then 
being taken, the Provincial Government acted without due and proper exercise 
of its powers and jurisdiction ‘under section 57 and the order which it made is a 
nullity and is invalid. 

In my opinion the decisions of the District Munsiff and the learned Subordinate 
Judge of Narasapur were correct and that of Somayya, J., was wrong in setting 
them aside. ‘This appeal must be allowed and the decree of the Subordinate Judge 
restored. ‘The plaintiff-appellant is entitled to his costs both in this appeal and 
before Somayya, J., as well as the costs of the proceedings before the Subordinate 
Judge and the District Munsiff. 


Rajamannar, J.—1 agree. 
V.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice YAHYA ALI. 


The Public Prosecutor e Appellant® — 
U. 
Chakka Kondappa .. Respondent. 

Madras Local Boards Act A 1920), section 220, and Sch. IV, rule 31—Presecxtion for 
of profession tax levied by and to District Board—Accused if and taken barred from questioning legality of 
assessment cohen he has noi appealed against the same in time. 

W 1*ce a pèrsoa is prosecuted for non-payment of profession tax due to a District Board, he is 
cautled t» qutstion the legality of the assessment even though he had failed to against the 
anis, m zat at the propr tims thereby allowing the assessment to become final. Itis for the prosecution 
affirmatively to prove that the accused is lawfully bound to pay the tax. Where it is found that 
notices ia respect of the tax were not properly served on the assessee there is no substantial compliance 
with the provisions of the Act and the prosecution will not be sustainable. 


A under section 417, Criminal Procedure Code, 1 inst the acquittal 
of ic aid respondent (accused) by the Stationary Sauer of Gooty 
in C.C. No. 237 of 1946 on his file. 

The appellant (V. L. Ethirg) in person. 

K. S. Jayaram for Respondent. 

The Court delivered the following 

JUDGMENT.—This isian appeal by the Public Prosecutor from the acquittal 
of the respondent, Chakka Kondappa, in C.C. No. 237 of 1946 in the Court of the 
Stationary Sub- istrate, Gooty. The respondent was prosecuted under rule 33 
(2) of the Rules in Schedule IV attached to the Madras Local Boards Act for non- 
payment of profession tax due by him and payable to the District Board, Ananta- 


pur in respect of the exercise of money-] profession during the years 1944-45 
and 1945-46. The total amount of tax which was d ed from him was 
Rs. 18-2-0 including a warant fee of two annas. In the sheet filed by the 


District Board President it was mentioned that the tax and the warrant fee due 
by the assessee could not be collected as he had refused to pay the tax when demanded 
by the Licence Inspector and also obstructed him in executing the warrant. The 
accused denied that he exercised the profession of money-lending during the periods 
in question within the limits of the District Board. 

The Sub- strate found on the facts and the evidence that it was not satis- 
factorily proved that he was S ade. the money-lending profession as alleged 
by the prosecution and that the notices of demand were not served on him as required 
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by law and that consequently he had no opportunity to prefer an appeal to the 
District Board, as is provided in the Local Boards Act. The prosecution, however, 
raised a legal contention at the time of the trial to the effect that since assessment 
had ben made and within the time fixed for appeal, no appeal had been filed, 
the assessment becarne final under the provisions of the Local Boards Act and it 
was not open to the accused to let in any evidence on the question of his liability 
to the tax, thatis to say, on the question as to whether notices were properly 
gerved on him or not and whether he exercised the money-lending profession during 
the periods in dispute. The Sub- istrate negatived this contention also, 
and in the end acquitted the accused holding that no tax was lawfully due by and 
leviable from the accused by the Anantapur District Board. 


Before me the learned Public Prosecutor did not question the findings of fact 
of the Sub-Magistrate ; but he urged that on a proper scrutiny of the relevant 
provisions of the Local Boards Act it should be held that it was not open to the 
accused to raise the plea that he had not exercised the profession of moncy-lending 
in respect of which he has been assessed. Profession tax is leviable in a Local Board 
area under section 9? of the Act, and rule 11-A in schedule IV requires that notice 
should be served in the prescribed manner and in the prescribed form on the person 
who is liable to be assessed for the half year in question. Under rule 26 in the same 
Et a right of appeal is Provided, and then comes rule 31 which is to this 

ect : : 


“The assessment or demand of any tax, when no appeal is made as hereinbefore provided, 
and when such an appeal is made, the adjudication of the panchayat thereon, shall be final.” 


It is also necessary in this connection to refer to section 228 (1) of the Act which 
provides : 

* No assessment or demand, made, and no imposed, under the authority of this Act 
shall be im ed or affected by reason of any cleri error or by reason of any mistake.......... 
provided the provisions of this Act have been, in substance and effect, complied with. And 
no i dader this Act stall iercly for defect in form be quashed or set aside by any Court 
of justice." 


Reliance is placed on behalf of the Crown on the expression “ final" occurring 
in rule 31, and on the phrase in section 228 which refers to the compliance in sub- 
stance and effect with the provis'ons of the Act and the bar against any proceedings 
under the Act being interfered with by a Court of justice merely on the ground 
of an error or mistake. On the other hand, the respondent wholly relies upon the 
provisions of section 228 for the purpose of contending that the bar arising under 
that section does not operate unless it is shown by the prosecution that there was 
substantial compliance with the provisions of the Act, for instance in the matter of 
service of notice and by way of proving that he had exercised a profession in respect 
of which he could be assessed to profession tax under the provisions of the Act. 
It is also argued by Mr. Jayaram with reference to rule 31 that the finality referred 
to therein is only for the purpose of the Act, and where the legality of the assessment 
is questioned whether in a civil suit or in a criminal proceeding there will be no bar 
arising either under the rule or under sectjon 228. 


This question has formed the subject matter of numerous decisions of this Court. 
I may start with referring to the leading case on the subject decided by Shephard 
and Boddam, JJ., repo in Municipal Council, Coconaday. Standard Life Assurance 
Co.1. That was a case that arose under section 262 of the District Municipalities 
Act corresponding to section 228 of the Local Boards Act. There the question 
was whether when the petitioner company was not doi business within the 
Coconada Municipality, a suit to question the indict sug its assessment to pro- 
fession tax was maintainable in a civil Court. The matter was put specifically by 
the learned Judges in these words at page 213 : 





e I. (1900) 10 M.L.J. 401 : LLR. 24 Mad. 205. 
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_ “The ion really is whether when. « , which in respect of its particular business 
is not taxable under the Act ar does not transact business within the Municipality, is nevertheless 
taxed, it can be said that ' the provisions of the Act havo been in substance and effect complied with." 
The question whether there has been a substantial compliance with the Act is one of fact which has 


Upon this view it was held that there was no difference in principle between the 
exaction of a tax which has not been legally imposed and the exaction of a tax 
from a n who is not taxable under the Act. In the latter case no less than - 
in the former there has been a substantial disregard of the provisions of the Act. 


_ Before I deal with the further cases which have consistently followed this 
view, I may dispose of the solitary ruling cited on behalf of the Crown which, it 
was contended, took the opposite view. That was the case in Veeraraghavalu v. 
President, Corporation of Madras!, decided by Wallis, J., (as he then was) and Krishna- 
swami Atyar, J. t case arose under section 172 of the City Municipal Act 
of 1904. It is hardly necessary to set out the facts of that case in detail and it is 
clear from the judgment of both the learned Judges that the decision proceeded 
entirely upon the particular of section 172 of the Act of 1904 which was 
found to be radically different the language of the ae section in 
the old City Municipal Act of 1884. Wallis, J., further o : 

GT RU As ds thesections as to finality the provision in section o arak guits to 
recover back taxes levied under the Act, provided the provisions of the Act had substan 
complied with, iz omitted in section 177. Further, in section 191 which corresponds to section 2 
of the old Act and saves irregularities due to defect of form, ihe words 'provided the directions 
of the Act be in substance and effect complied with ' are omitted." 


In view of these essential differences in the language of the relevant sections in the 
Act it was held that the decisions under the District Municipalities Act that persons 
not liable to the tax can sue to recover it back were clearly inapplicable under the 
City Municipal Act as they proceeded upon language which is not used in the latter 
Act. Consequently the decision in the Municipal Council, Coconada v. The Standard 
Lifa Assurance Co.* and the decisions referred to in that case were not acted upon. 
Krishnaswami Aiyar, J., also made observations at page 197 to the same effect. 


Continuing the trend of the decisions in the Municipal Council, Coconada v. 
The Standard Life Assurance Co.*, I may refer to Balasuryaprasada v. Ths Taluk Board, 
Chicacole?, which was a decision under section 228 of the Local Boards Act. In 
that case the learned Judge has collected all the decisions which were given after 
the Municipal Council, Coconada v. Standard Life Assurance Co.*, namely, Municipal 
Council, Mangalore v. Codial Bail Press*,(decided under the District Municipalities Act), 
Arunachalam Chettiar v. Namakkal Umon Board*,—(Local Boards Act) and Bombay 
Co., Lid. v. Municipal Council, Dindigul’, and Chairman, Municipal Council, Kumbakonam 
v. Rally Bros.’ th under the District Municipalities Act). Balasuryeprasada 
v. The Taluk Board, Chicacole?, was also a case of a person who was all to have 
been exercising moncy-lending profession and as such assessed ye ion tax. 
The legality of the assessment was impugned in a Civil Court the plaintiff 
contended that he was not exercising that profession. The lower Courts did not 
examine the contention on its merits but dismissed the suit as barred by sub-section(2) 
of section 228 of the Local Boards Act. Madhavan Nair, J., after reviewing the 
decision in the Municipal Council, Coconada v. S Lifa Assurance Co.?, 
and the subsequent decisions mentioned above came to the conclusion that the 
complaint of the plaintiff being that he was not liable to be taxed under the Act, 
section 228 (2) was not a bar to the suit and that the lower Courts should have 
gone into the merits of the case and disposed of it in accordance with law. In one 
of the earlier cases referred to in that judgment the principle was laid down that 
where the Board has disregarded a provision of law and taxes a person who is not 


1. (1910) 20 M.L.J. 773: L.L.R. 34 Mad. 4. (1902) 14 M.L.J. 410: LL.R. 27 Mad. 
130. 547. f 

2. (1900) 10 M.L.J. 401: I.L.R. 24 Mad 7 (1927) 54. M.L. J. 603. 
205. " eas 140. 

9. A.LR. 1931 Mad, Bas. 7. (1980) 61 ALJ. 7 
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. taxable at all, the jurisdiction of Courts is not ousted. Cases of fundamental 
departures from the meaning of the statute are excluded from the operation of the bar. 


It is unnecessary to refer to the other cases which have dealt with the question 
of the jurisdiction of Civil Courts, and since this is a criminal case, I shall refer to 
the set of cases which have dealt with the right of an accused person in a prosecution 
of this kind to raise the question of his liability and the jurisdiction of the Criminal 
Court to examine that question on its merits. Smith in re!, was a decision given 
by Krishnan, J., sitting singly in a case that arose under the City Municipal Act. 
In that case dealing with the argument used by the strate in support of the 
assessment, namely, that as the accused did not go to the Standing Committee 
and seek redress before them, it should be taken as settled that the accused is bound 
to pay the tax imposed upon him that it had become final under the law and that 
the Magistrate could not question its legality, the learned Judge while expressing 
disagreement with that view pointed out that there could be no kind of estoppel 
in a criminal case and said, - 

“The prosecution must establish affirmatively to his satisfaction that the tax was payable and 
ae cce pene tux. ed nota TE E n 
mmi canno as in reven Taing e Ca DCiOIC c 
Criminal Court, where he is sought to be Gan Tan a by the prosecutor." j 
This case, arising as it does under the um Municipal Act, is an additional answer 
to the ent of the learned Public tor based upon Væraraghavalu v. 
President, Corporation of Madras. The principle was followed by Devadoss, J., in Chair- 
man, Municipal Council, Chidambaram v. Tirunarayana Aiyangar®, which arose out of 
a prosecution under section 338 of the District Municipalities Act. The principle 
was there extended to an act which was ulira vires a statutory body, and with re- 
ference to such act when a person is ted, it was held that it was open to 
bim to raise the contention, and the Court was not prevented from considering 
the legality of the order. In the same volume at 866 is another decision to 
the same effect of Phillips and Madhavan Nair, JJ., which was given in a case arising 
under the Local Boards Act. The next was the case in Raheem Sahib, In ret, under 
section 221 of the Local Boards Act decided by Waller and Krishnan Pandalai, 
., where also the same view was taken. Dealing with all these cases Pandrang 
and Venkataramana Rao, JJ., in Ramaswami Aiyangar v. Sivakasi Municipality, 
said in a case that arose under the District Municipalities Act under analogous 
provisions that the finality mentioned in the rule was only for the purpose of the 
Act and that the said finality would not prevent a person from impugning the legality 
or validity of the assessment in a Civil Court, and turning to the position with regard 
to a criminal prosecution the learned Judges said this : | 
““ Ordinarily where a person is prosecuted for any criminal offence it is incumbent upon the 
ion to affirmatively prove that an offence has committed and if prima facie proof has 
let in by the prosecution, itis open to the accused to plead and prove that he has not committed 
any offence. The fact that the prosecution has been launched under the provisions of a special 
Act would not displace this elementary rule unless there arc provisions in the said Act to the contrary.” 


Referring to section 354, which corresponds to section 228 of the Local Boards 
Act they observed : 


‘‘ So far as the right of the Municipality to levy any tax is concerned, they must strictly conform 
to the provisions of the Act. Ifthey do not do so, they have no right to enforce the tax. In fact 
section 354 says that a charge can be validly imposed if the provisions of the Act are substantially 
complied with. If not there is no jurisdiction to levy it. The imposition of a tax on a person not 
taxable under the Act would be a substantial di of the provisions of the Act and in a suit for 
refund of the tax it is open to a person to prove t he is not taxable under the Act. We do not 
sce why a different principle should a ly in the case of a criminal prosecution and how a person 
can be convicted ofa criminal offence or non-payment of a sum which he is not legally liable to pay. 
If Mr. Sitarama Rao’s argument is to be pushed to its | ical conclusion, it comes to this, that when 
once the municipality imposes an assessment it becomes final ; the asacaece must pay the tex amd (Dio 


eee LLL 


L o 45 M.L.]J. 731. 876. 
2. (1910) 20 M.L.J. 773: ILR. 94 Mad. 4. (1929) 57 M.L.J. 317 : I.L.R. sa Mad. 
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go to a Civil Court and in the meanwhile if he is prosecuted criminally he must undergo punishment 
even though ultimately the Civil Court may give him redress. It will be a sorry state of affairs 
if such were to be the state of the law.” 


From the survey of the case-law bearing upon the question there cannot be the 
slightest doubt as regards the position that where the legality of the assessment 1s 
questioned or where it is contended that the assessee is not taxable at all, then the 
assessment that is imposed upon him has no legal existence and it would be o 

to himina civil suit toquestion thelegality of the assessment notwi j 
rule 31 for the reason that under section 228 the condition precedent is substanti 
compliance with the provisions of the Act and that requirement has not been satisfied. 
A fortiori would such a right be available to an accused person in a criminal prose- 
cution not only for the reasons mentioned but for the additional reason mentioned 
in the decisions I have cited above, namely, that it is for the prosecution affirmatively 
to prove that the accused is lawfully bound to pay the tax. In the present case, 
apart from the general contentions, there is the further fact which has been found 
by the trial Court that notices were not duly served on the accused, and that would 
furnish an added reason to hold that there was no substantial compliance with 
the provisions of the Act so as to bar a prosecution in a Criminal Court in respect 
of the said tax. The appeal is dismissed. 


K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—M n. Justro YAHYA ALI. 


Mrs. Grimlda Titus .. Pelitioner* 
U. 
Mr. Louis Titus _. Respondent. 
Criminal Procedure Code (V , Section 4Bo—4À pplication under—D Comi i lo consider 
rokethe? ordei kêkah sag doi a SCR as à CORSEQIETCE Decii of the Choi] Court 


— Scope of the discretion given by sub-section (2) of section 489. 
On an application being filed under section , Criminal Procedure Code, it is the duty of the 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, pra | 
that the High Court will be pleased to revise the order of the Court of the Joint 
Magistrate, Coonoor, dated 29th March, 1946, in M.C. No. 11 of 1946. 


C. S. Swaminathan for Petitioner. 

V. T. Rangaswami Atyangar for Respondent. 

The Assistant Public Prosecutor (A. S. Stvakaminathan) for the Crown. 

The Court made the following 

Orver.—The Joint istrate has completely ignored in this case the provi- 
sions of section 489 (2) of the Code of Criminal Procedure. On an application 
fled under this section it is the duty of the Court to consider whether a decision 
of the Civil Court leads to the consequence that the order passed by the Criminal 
Court under section 488 should be cancelled or varied. There is no question of 
his considering whether the decision ofthe Civil Court has altered the circumstances 


of the case as the V ME has found. For the purpose of section 489 (2) the 
Criminal Court should take the decision as it stands and consider the necessary 








*OrL.R.C. No. 70 o n rath March, 1947. 
(Crl.R.P. No. 674 1946). 
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effect of it u the order passed by the Criminal Court. If the consequence is 
that it sho Be varied Gr cancelli enect amt be piyam dot by aac dine dé 
order or varying it accordingly. The discretion that is given in that sub-section 
to the Criminal Court is only for this limited purpose. In this case the Magistrate 
has taken upon himself to completely ignore the decision of the Civil Court and has 
not chosen to consider whether in consequence of that decision his order should 
be cancelled or varied. That he was not competent to do. 

. The learned District Judge has found that the alleged adultery of the wife 
with Alphonso was not proved to be true by any cogent or reliable- evidence and 
consequently he dismissed the suit that had been brought by the husband impleading 
her and the said Alphonso as the co-respondent. The only consequence, of this 
decision is that the order passed by the Magistrate in M.C. No. 32 of 1944 cancelling 
the maintenance allowance that had been granted to the petitioner in the prior 
proceedings in M.C. Nos. 13 of 1943 and d of 1944 should have no effect and the 
prior orders granting her maintenance should be restored. 

The petition is allowed and the maintenance granted to the petitioner in M.C. 
Nos. 19 of 1943 and 17 of 1944 will be restored. The restoration will take effect 
as from the date when she filed M.C. No. 11 of 1946 in the Court of the Joint Magis- 
trate, Coonoor, having regard to the principle contained in the proviso to sec- 
tion 488 (3) of the Code of Criminal Procedure. 

V.S. ———— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Si& ALFRED Henry LIONEL LgACH, Chief Justice AND MR. 
Jusrice LAKSHMANA Rao. 
Guruswamy Mudaliar .. Appellani* 
U. 
Ayyanar Thevar and others .. Respondents. 

Hindu Law—Father’s deóts— Mortgage by father to secure anteccdent dobt-—Failuye to discharge—Sale 
ef propertias covered by mortgage—No ressivation of sons’ rights eithes in the mortgage or sale—Sons’ 
taterests also pasted in the sale. 

In o anla mas the first defendant was the father of the plaintiffs with whom he was joint. 
He was indebted to the second defendant, a Co-operative Bank and mortgaged the family properties 
as security therefor. He having failed to discharge the mortgage, the second defendant obtained an 
award, brought the properties covered by the mo to sale at which the second defendant purchas- 


ed them and subsequently sold them to the third defendant. On the question whether only the 
father’s interest in the property passed to the second defendant in the sale held ın execution of the 


Held, the plaintiffs could only succeed by showing that the m € was not binding on them 
in law, which they could notdo as there was an antecedent debt. Further, as the d of mort- 
eg rir no reserva un PER pix Eon the full rights of the r im 

properties e right ES 
covered all popan corned includi the fueram dFtbeson T b E 

Ap under clause 15 of the Letters Patent against the judgment of Somayya, 
J., dated 23rd April, 1946 and in S.A. No. 469 of 1945 preferred to the High 
Court against the decree of the Court of the Subordinate Judge, Ramnad at Madura, 
in A.S. No. 59 of 1944 (O.S. No. 114 of 1943, District Munsiff Court, Srivilli iputtur). 

C. Natarajan for Appellant. l l 

The Advocate-General (A. Rajah Aiyar) and K. Venaswami for Respondents. 

/ 
The Judgment of the Court was delivered by 
_ The Chief Fustice—This appeal raises a question of Hindu Law. It is from 
a judgment of Somayya, J., under clause 15 of the Letters Patent. The learned 
Judge considered that the judgment of this Bench in Satyanarayanappa v. Rahimatullah!, 
decided the question. We cannot; subscribe to that opinion, but we are otherwise 
in agreement with the learned Judge. - 





*Į „P.A. No. of 1946. st ; . 
Bah I, (1949) 1 M.L.J. 287. Ug DEI 
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The ap arises out of a suit for partition instituted in the Court of the Dis- 
trict Mu of Srivilliputtur by the appellant and his elder brother, who is 
now dead. There were five defendants, but it is only n to refer to the first 
three. The first defendant was the father of the plaintiffs, with whom he is joint, 
the second defendant was the Rajapalayam ere Urban Bank, Ltd., 
and the third defendant was the purchaser from the second defendant of the pro- 
perties now in suit. The first defendant was a member of the a Co- 
operative Urban Bank, Ltd., and was indebted to it. As security for his indebted- 
ness he mortgaged family properties to the second defendant. The debt was an 
antecedent debt and therefore binding on the sons. The first defendant failed 
to discharge the mortgage and consequently the second defendant took steps to 
enforce it under the provisions of the Madras Co-operative Societies Act, 1932. 
In due course the second defendant obtained an award and brought the properties 
covered by the mo to sale. At the auction the second defendant purchased 
the properties and i edes sold them to the third defendant. 

The plaintiffs alleged that only their father's interest in the properties had 
passed to the second defendant at the sale held in execution of the award. The 
District Munsiff held that the interests of the sons as well as the interest of the father 
had passed, but on appeal the Subordinate Judge of Ramnad disagreed and allowed 
the plaintiffs! claim for partition on the basis that their interests remained unaffected. 
The-third defendant appealed to this Court and Somayya, J., restored the decree 
of the District Munsifl. The plaintiffs have now appealed with leave. ‘The ques- 
tion which the Court is called upon to decide is whether the interests 0f the sons 
in the mortgaged properties are now vested in the third defendant. 


In Satpanarayanappa v. Rahimaiullah!, this Bench held that where only some 
members of a Hindu joint family are members of a co-operative society and the 
family as such is not a member, section 51 of the Madras Co-operative Societies 
Act does not prevent a coparcener who is not a member of the society from insti- 
tuting a suit for a declaration that a sale held in execution of an award obtained 
by a society has not passed his interest in the property to the purchaser. Such a 
suit had been dismissed in limine on the ground that it did not lie. We held that 
it did lie and remanded the case to the Original Court to be tried on the merits. 
In doing so we pointed out that at the the pious obligation rule might 
have bearing as against the sons ofthe mortgagor, but we went no further than this. 

The plaintiffs in the present case could take 2 in the peoceedings under 
the Act and did not attempt to do so. Consequently they say that their interests 
are not affected by anything done in those proceedings. They admit, however, 
that they are liable on the mortgagee under the pious obligation rule. 


What the Courts has to look at is, what was mortgaged and what was sold? 
The deed of mo contained no reservation. It purported to convey to the 
second defendant the full rights of the mortgagor in specified family properties. 
As we have already indicated, the E. was executed to secure an antecedent 
debt, and therefore the father had the right of charging his sons' interests as well 
as his own in the hypotheca. In these circumstances, the deed must be read as 
conveying to the mortgagee all the rights that the mortgagor possessed and as he 
possessed the right of mortgaging his sons' interests those interests passed. 

Now what was sold? The sale covered all the properties mortgaged and 
there was no reservation of the interests of the sons. As the interests of the sons 
had passed to the mortgagee they are bound by the sale. The plaintiffs could 
only succeed by showing that the mortgage is not binding on them in law and this 
they cannot do. Admittedly it is binding on them. 


The appeal is dismissed with costs in favour of the third defendant. 
V.P.S. ———— Appeal dismissed. 


I. (1943) 1 MLL J. 287. l e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction). 
PRESENT :— MR, JUBTIGE CLARK. 
Baggiammal .. Petitioner" 


9. 
G. Rajagopala Chetty .. Respondent. 

Practice —Probaie— Application for grant of —Entering of caveai—Objection that capeator had mo interest 
and that caveat should be struck of—tf can be disposed of on a Judge's summons or if to be decided in the testa- 
mentary suit ttrel{—Hirdu reverstonsr—lf person taterested in the estais to enter cavect—Swccession Act (XXXIX 
of 1925), section 295 and O.S. Rules, Order XXXIV, rules 50 and 62. 

A question whether a caveator has an interest in the estate to 1 the caveat and contest the 
grant of probate of a will can be disposed of on a Judge's summons need not be decided only in 
the testamentary suit. A summons for discontinuance of proceedings may be taken out where a 
caveator shows insufficient interest. 

A Hindu reveraioner of the estate disposed of by a will who disputes the validity of the will has 
an interest in the estate of the testator and is entitled to lodye the caveat. 


The Advocate-General (K. Rajah Aiyar) and M. E. Rajagopalachari for Petitioner. 
C. Narastmhachan and K. R. Venkatarama Sarma for Respondent. 
The Court delivered the following 


JUDGMENT.—The petitioner has applied for a grant of letters of administration 
with the will annexed to the estate of Gudisai Narayanaswami eu deceased. 
The respondent bas lodged a caveat against that t. The object of the present 
summons is to have the respondent's caveat struck off on the ground that the res- 
pondent has no interest in the estate of thc deceased. The following table will 
serve to show the relationship of the parties. 


Ramu E (deceased) 





~ 


Govinda Cbetty (deceased) Venkatesa Che tty (deceased) 


Peri& Muniswami Chetty (deceased) i i Chetty 
(deceased) 
G. Narayanaswami Chetty (deceased) : 
i (petitioner) (legatee) G. Rajagopala Chetty (respondent). 
RAE (daughter) : Appadorai 
Pratzpan. 


It is common ground that the deceased and the ndeni were members 
of a joint and undivided Hindu family ; but according to the petitioner, there was 
a partition in status on the 7th June, 1945. The will which is dated the 14th 
June, 1945, is on the footing of that partition and is a disposition by the deceased 
of his s in the family properties. It is alleged that the deceased died on the 
21st January, 1946. 

In her petition for the grant, the petitioner included the respondent as one 
of the relatives of the deceased and accordingly citation was issued to him. In 
response he filed a caveat and later a written statement of his defence. The ground 
of the respondent's caveat shortly stated is that the deceased was not in a sound 
and disposing state of mind in June, 1945, when he is said to have made the will. 
He was then about seven cars of age and it is alleged had suffered a paralytic 
stroke. In consequence o thia stroke and of his great age it is said that he was 
thereafter affected both in body and mind. According to the affidavit in support 
of the caveat and the written statement of defence, the respondent on this ground 
disputed the validity both of the will and of the alleged partition. 





* Application No. 2189 of 1946 In 16th December, 1946. 
e .O.8. No. 9 of 1945. 
e 
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The petitioner has filed a suit (C.S. No. 129 of 1946) in this Court against the 
respondent and his sons for partition of the family property pcm and bounds. 
The petitioner's daughter and grandson are also parties to this suit which is now 
pending. 

The petitioner's contention on the present summons is that the respondent 
has no interest in the estate of the deceased and accordingly was not entitled to 
file a caveat. On that ground she prays that the caveat may be struck off, the 
written statement removed from the file and that she may be permitted to prove 
the will in common form. 


The answer of the respondent is twofold. First he contends that such a sum- 
mons does not lie and secondly he claims to have an interest in the estate of the 
deceased as a reversioner. 


The first point taken is purely procedural and is based on section 295 of the 
Succession Act which provides that contentious cases are to take, as nearly as may 
be, the form of a est uM Now in accordance with the usual practice, on the 

ing of the caveat the petition and the caveat were registered and numbered 
as a suit and a written statement was filed by the respondent. Necessarily, however, 
those pleadings do not deal with the question of the right of the caveator to lodge 
the caveat, for a caveator is not required to state his interest in the estate of the 
deceased in his written statement. According to Order XXXIV, rule 50 of the 
Original Side Rules that must be stated in the affidavit filed in support of the caveat. 
In the present case there was no express statement in that affidavit of the interest 
rehed on by the respondent ; but that omission, it seems to me, may well be due 
to the fact that citation was issued to the caveator which no doubt led him to sup- 
pose that he was regarded as necessary party to the proceedings. Be that as it may, 
the respondent’s contention is that the decision of this question is one which can pro- 

ly be dealt with only in the suit and not as is attempted here, on a Judge’s summons 
jn separate proceedings. I cannot accept that contention. As I have said, the 
int would not ordinarily arise on the petition and written statement, the pleadings 
in the “suit”, and it is I think, on that account that in similar proceedings in the 
High Court of Justice in England such a matter is dealt with by summons. The 
circumstances in which a summons for discontinuance of proceedings may be taken 
out are set out at page 378 of the 18th Edition of Tristram and Coote’s Probate 
Practice. It is there stated that apart from the case of the taking out of such a 
summons by consent, it may be taken out, “ where a caveator enters an appearance 
to a warning showing insufficient interest”. It appears that in the English pro- 
cedure the “ warning " refers to the notice to appear issued against the caveator 
by the party whose application for a grant has stopped and accordingly the 
case now before me would appear to have reached the point at which a i 
to the English procedure a summons for discontinuance of p ings would be 
the proper procedure to be taken by a petitioner who desired to establish that the 
caveator had insufficient interest to justify his lodging of the caveat. Order XXXIV, 
rule 62 of the Original Side Rules provides that the practice and procedure of 
the Probate Division of the High Court of Justice in England shall be followed in 
this Court so far as they are applicable and not inconsistent with the terms of 
Order XXXV, the Succession Act and the Code of Civil Procedure. Thus, I am 
bound to follow the practice followed in the English Courts unless there is any other 
ice laid down. It seems to me that the only way in which this matter could 
e dealt with in the suit itself would be for the petitioner to apply for leave to file 
a reply in which she could include her present contention. ere would then be 
room for raising an issue on the point. That however seems to me to be a somewhat 
cumbersome procedure when ie is the established practice in the English Courts 
of disposing of the matter by summons. Accordingly I hold that the procedure 
now adopted is proper. 

The second point taken by the respondent is the substantial issue. He claims 
to be entitled to lodge a caveat by reason of his interest in the estate of the deceased 
asa reversioner. Now the petitioner’s first objection to this plea is that it was not 
raised in either the affidavit in support of the caveat or in the written statement 
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and she urges that it cannot now be raised for the first time on the summons. 
As I have said, the main ground of the caveat is that the will is invalid by reason 
of the fact that the testator was not in sound disposing mind at the time when he 
15 alleged to have executed it. The partition in status relied on by the petitioner 
18 alleged to have been effected at about the same time and tbe respondent urges 
that both are invalid by reason of the mental incapacity of the testator. Conse- 
quently, with this plea the defence of the respondent proceeds to aver that as there 
was no partition, the property which it is alleged the testator disposed of by the will 
passed to the respondent by survivorship and accordingly that the testator did not 
. die possessed of any properties and that on that ground his will must necessarily 
be inoperative. Now itis conceded by counsel on behalf of the respondent that 
the denial by him of the interest of the testator in the properties cannot entitle him 
to file a caveat. It is of course a denial of the title of the testator and no person 
denying the testator's title can on that account alone be entitled to lodge a caveat. 
But in my view this does not dispose of the matter for if it is held contrary to the 
respondent's main contention, that there was a valid partition in status, the res- 
pondent would be entitled as a reversioner in the event of its being held that the will 
now sought to be proved was invalid. Thus in that event the respondent clearly 
has an interest in the estate of the deceased. Counsel for the petitioner has urged 
that to take this view of the matter involves allowing the respondent to raise two 
entirely inconsistent pleas. I cannot accept that contention. There would in 
my view be no impropriety in the respondent pleading that he was entitled to the 
whole estate as survivor of the joint undivided Hindu family, and in the alter- 
. native, that ifa ition was held to have taken place he was entitled as a reversioner. 
If it is held in the suit now pending that there was a valid partition, the respondent 
will necessarily become-a reversioner and could only be displaced in that right 
by the acceptance as valid of the will now put forward. — 

It is not disputed that the respondent is a reversioner though not the presumptive 
reversioner and as was held in Jammi Hanumantha Rao v. Aratla Letchamma!, 

“It has been consistently held that a reveisioner is entitled to oppose the grant of probate,” 


The correctness of the decision in that case was doubted in M. K. Sowbagt 
v. K | Ammal’. But those doubts were not on this point. In M. A. Sowbagi- 
ammal v. Komalangi Ammal*, Venkatasubba Rao, J., stated the test of interest as 
follows : 

"The testis, does the grant displace anyrightto which the caveator would otherwise be 
entitled. If so he hassuch an interest, if not he has not.” > - 
Now applying this test to the present case it seems to me clear that if a grant is madein 
favour of the petitioner it necessarily follows that the respondent's right as a rever- 
sioner will be displaced. Of course that right will not arise if the alleged partition 
is not established ; but it seems that that is a consideration of no importance in the 
present case which is one to establish the validity of the will and which proceeds 
on the footing that there was a partition. To put it in another way, it is the peti- 
tioner’s case that the testator died possessed of an undivided half share in what 
were formerly joint family properties. If her case on that footing is established, 
then the ndent clearly has a right to be present when the will which will operate 
to displace his right as a reversioner is probated. 

ccordingly I hold that the ondent has an interest in the estate of the 

deceased and was entitled to lodge the caveat. In the circumstances of this case 
arid as it is the respondent’s contention that both the will and the partition are 
invalid by reason of the testator’s incapacity in or about June, 1945, it seems to 
me that the testamentary suit will be most conveniently dealt with along with 
the partition suit, C.S. No. 129 of 1946, and the parties agree that this would be 
the most suitable procedure to adopt. Accordingly I direct T.O.S. No. 9 of 1946 
to be heard along with C.S. No. 129 of 1946. 

The costs of this summons will be costs in the cause in T.O.S. No. 9 of 1945. 

K.S. — >o ed 


I. (1926) 51 M.L.J. 563: I.L.R. 49 Mad. 2. (1928) 54 M.L.J. 38a (on appeal I.L.R. 
gp at 963. nd Mad’ ag MEN 509. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTIOB Yanya ALI. 
The Public Prosecutor .. Appellani* 


D. 

Kodali Arjuna Rao and another .. Respondents. 

Madras Prevention of Adulteration Act (ILI of 1918), section 5 (2) andrules 27 and 290—Apdlicability— 
Possession of adulterated milk—Presumption that it was for sale When arises — Mere possession for another— 

In order that a presumption may be drawn under sub-section (2) of section 5 of the Madras 
Prevention of Adulteration Act that any food found in the ion ofa person was kept by such 
person for sale, it must first be established "ache was inthe habit alstrar libe atela fer mie. That 
provision can have no eT oe where the case is that the accused was entrusted with a pail of 
milk (which was found to be adulterated) to be delivered at the same hotel to which the accused was 
taking his own milk. It cannot be said that the accused was the vendor or in possession of the milk 
for the purpose of sale. Accordingly the accused cannot be found guilty of having contravened the 
provisions of the Madras Prevention of Adulteration Act or rules 27 and 29 framed under that Act. 

Appea: under section 417 of the Code of Criminal Procedure, 1898, against 

the acquittal of the aforesaid respondents (accused 1 and 2) by the Sub-Divisional 
Magistrate of Gudivada in G.C. No. 27 of 1946 on his file. 


The Public Prosecutor (V. L. Ethiraj) in person. 
Respondents not represented. 
The Court delivered the following 


UDGMENT.— [his is an appeal by the Crown from the acquittal of the res- 
pondents in C.C. No. 27 of 1946 on the file of the Sub-Divisional istrate, Gudi- 
vada. The case was first tried by the Stationary Sub-Magistrate, Gudivada and 
he su uently forwarded it under section 349 (1), Criminal Procedure Code, to 
the Sub-Divisional First Class Magistrate, Gudi for disposal as he was of the 
np man that since the second ndent was a child within the meaning of the 

adras Children Act, his case ed for a different punishment from that which 
he was empowered to inflict. The Sub-Divisional istrate on a review of the 
evidence came to the conclusion that no case had been made out against either 
of the respondents and he accordingly acquitted both of them. 


The charge sheet in the case was filed by the executive authority of the Gudi- 
‘vada Municipality and the respondents were all to have committed offences 
under rules 27 and 29 of the rules framed under section 20 of the Madras Prevention 
of Adulteration Act and also under section 109 read with section 138 of the Public 
Health Act. They were stated to have been responsible for the adulteration 
of milk and for the sale of the adulterated milk and in the Dets sheet it was further 
alleged that the first accused being the owner who offered for sale adulterated 
milk and the second accused being in possession of adulterated milk for sale were 
both liable for conviction. The milk was seized while it was being delivered by 
the second accused at the coffee hotel of P.W. 1 by the Municipal Sanitary Inspector 
P.W. 2 who after complying with the provisions of the Act took samples and seni 
them to the Government Analyst. € Government Analyst was of Opinion 
that the milk seized from the second accused contained 51 per cent. of added water. 
The learned Sub-Divisional Magistrate on a careful scrutiny of the evidence came 
to the conclusion that the first accused was not proved to have had anything to do 
with the milk or the transaction in it and as regards the second accused he was of 
“ the opinion that it was not proved by the prosecution that he was offering any 
milk for sale. He found that there was not the slightest indication that he added 
water to the milk that was tested or that he even knew of the addition of water 
to the milk by the person who handed over the milk vessel. The case of the first 
accused was that he had nothing to do with the milk and that the second accused 
was not his servant at all. The second accused pleaded in his statement that he 





*OrLA, No. 710 of 1946. | 4th March, 1947. * 
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was employed under one Somayya thereby meaning that he was not the employee 
of the accused. He stated that when he was going to Gudivada taking his 
master’s milk to be supplied to their regular constituents he was asked on the way 
by the first accused's wife to take some milk and give it in P.W. 1's hotel and that 
he complied with that request. The milk that was seized from him by P.W. 2 
was not his master Somayya’s milk but the milk that was given to him on the way 
by the wife of the first accused. 

Upon the facts there is little doubt that adulterated milk was recovered from 
the 2nd respondent but it is equally clear from the evidence that the end respondent 
was not having the milk in his possession for sale nor was the milk proved to have 
been adulterated by him. Further it has not been proved that the first accused 
who was not the master of the second accused any knowledge whatever of 
the transaction. Iam therefore in entire agreement with the findings of fact arrived 
at by the learned Sub-Divisional istrate. Since however some legal contentions 
have been raised by the learned Public Prosecutor it is necessary to set out the rele- 
vant provisions. 

Section 5 (1) ae the Madras Prevention of Adulteration Act provides that 
every person who any food which is not of the nature, substance or quality 
of the article demanded by the purchaser shall be punishable with fine i 
to Rs. 100 for the first offence and with higher fines for ingan eis offences. Sec- 
tion 20 of the Act empowers the Local Government to make rules generally to carry 
out tbe p of the Act and in particular infer alia to prescribe standards of 
purity for etc., and also to prohibit in the interests of public health the addi- 
tion of water or other diluent or adulterant to any food. In exercise of these powers 
rule 27 was, among other rules, enacted which provides that no n shall add 
any water or any skimmed or separated milk to milk intended for sale and that 
Du oc E DE 
for sale and no person have in his possession for the purpose of sale any milk 
to which any such addition has been made. Rule 29 provides that whoever com- 
mits a breach of any of the rules shall be punished with (a) in the case of a first 
conviction with fine which may extend to Rs. 100 and (5) in the case of a subsequent 
conviction with fine which may extend to Rs. 500. It 1s not necessary for the pur- 
pose of this case to set out the provisions of the Public Health Act. 


The charge sheet, as I have already stated, proceeded on the oe that the 
first accused being the owner, offered for sale adulterated milk. There is no foundation 
whatever in the evidence for holding that he had any knowledge of the trans- 
action or of the adulteration of the milk ; much less is there anything to show that 
he offered for sale the adulterated milk. The only record we have of anything, 
implicating the first accused is the statement of the second accused in which he 
mentioned that on his way to the hotel when he was carrying his master’s milk 
the wife of the first accused entrusted to him a pail of milk to be delivered at the 
same hotel. But that statement has not been su tiated and the learned Sub- 
Divisional Magistrate was rightin finding that there are several circumstances 
casting a doubt upon the truth of that statement. It must therefore be found that 
there 1s no legal evidence of any kind connecting the first accused with the adulter- 
ation or sale of the milk. 


ee ion of the adul-. 
terated diced dul sarah ea This expression is in the charge sheet 
in view of the rule 27 which says that no person shall have in his 
sion for the purpose of sale any milk to which water has been added. I have y 
found that the second accused was not in possession of the adulterated milk for 
the purpose of sale. The further question that has to be considered is whether 
mere possession of adulterated milk constitutes by itself an offence within the meaning 
of rule 27 and whether there is scope for an inference from the mere factum of posses- 
sion that such possession was for the purpose of sale. The learned Public Prosecutor 
invites my attention to sub-section (2) of section 5 of the Madras Prevention of 
Adulteration Act whichlays down tbatin every prosecution for an offence under this 
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section, the Court may presume that any food found in the possession of a person 
who is in the habit of man ing or storing like articles for sale has been manu- 
factured or stored by such person lor eic: n order that any such presumption 
might be drawn against the second respondent it must first be established that 
he ^was in the habit of manufacturing or storing like articles for sale. That is not 
the prosecution case against the second accused and consequently this provision can 
conceivably have no application to the second accused. No other provision in 
the Act or in the rules has been brought to my notice under which an inference 
can be drawn that such possession was for the purpose of sale. Section 6 (1) 
merely says that the plea of ignorance by the vendor as to the nature, substance 
or quality of the food sold by him is no defence to a prosecution for an offence under 
- section 5. There is no case at least so far as the milk involved in this case goes 
that the second accused was the vendor. 


A decision of Byers, J., in GA. No. 392 of 1944 of this Court (unreported) 
has also been brought to my notice by the ed Public Prosecutor. I do not 
think it necessary to refer to the facts of that case as they are entirely different 
from the facts of the present case. There the learned Judge pointed out that milk 
was being carried by the accused every day for being sold to a shop keeper and 
that the shop-keeper was purchasing the milk from the accused every day. 


For the fo ing reasons, I agree with the learned Sub-Divisional Magistrate 
that neither the accused nor the second accused is guilty of having contravened 
' the provisions of the Madras Prevention of Adulteration Act or rules 27 and 29 
framed under that Act. The appeal is accordingly dismissed. 


K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mz. Justia CHANDRASEKHARA AIYAR. 
Pavayamal and another .. Appellants* 


U. 
Samiappa Goundan and others .. Respondents. 

Transfer of Act (IV of 1882), section 39—Applicabilitp—Conditions—Suit for maintenance 
by wife and daughter ef X—Decree—Payment, if could be made a charge on immoseable properties in the hands 
of transferees from X. 

/ In a suit by the wife and hter of X for maintenance, on 2 question whether the payment 
m a ei Mb. e a charge on the immoveable propertiesin the kandi Hank 
ferees 


from X, 
Held: It could not be said of the plaintiffs that they have got a right to receive maintenance 
*' from the profits of immoveable property” of X when n 39 of the Transfer of 


Act will come into play. Further mere know : of the legal right would not be enough as, if it 
were so, there could be no sale by the husband of his properties to third parties without the risk 
of the wife ing up later and saying that had notice ofherright and that therefore the trans- 
ferees were to recognize her right. the section contemplates is a claim based on the 
right to receive maintenance and notico of such claim, without both of which there can be no charge 
on properties in the hands of transferees. 

Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, 
in AS No. 130 of 1 against the decree of the Court of the District 
Munsiff, Erode, in O.S. No. 62 of 1943. 


S. T. Srintvasagopalachan for Appellants. 
S. Ramaswami Aipangar for Respondents. 


The Court delivered the following 

JUDGMENT :—The plaintiffs who are the wife and the daughter respectively 
of the first defendant the suit for maintenance. Defendants 2 and 9 are the 
alienees from the first defendant of pU 2o up The District 
Mcd cea datus e E Em end e the payment a charge on 


"S.A, No. a091 of 1945. rath March, 1947. ° ” 
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the properties alienated by the first defendant to defendants 2 and 3 under Ex. D-2. 
On appeal by defendants 2 and 3 the Subordinate Judge has negatived the charge 
holding that section 39 of the Transfer of Property Act does not apply because 
there was no evidence worth the name about the second and third defendants 
having knowledge of the claim for maintenance by the plaintiffs. 

In the first place, it cannot be said of the plaintiffs that they have got a right 
to receive maintenance “ from the profits of immoveable property” when only 
section 39 will come into play. Secondly, mere knowl of the ] right 
would not appear to be enough as. if it were so, there could be no sale by a husband 
of his properties to third parties without the risk of the wife turning up later and 
saying that they had notice of her right and that therefore the transferees were 
bound to recognise her right. What the section contemplates is a claim based on 
the right to receive maintenance and notice of such claim. 


Moreover, in this case both Courts have found that the suit is the result of 
collusion between the husband and the wife. In fact, the Subordinate Judge 
says that he accepted the evidence of the second defendant. 


The daughter stands on no better footing than the wife. She has got a claim 
for maintenance only up to the date of her marriage and not longer. 


The second appeal is dismissed with costs. No leave. 
V.S. l Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusriag YAHYA ALI. 
K. R. Balaji Rao and others ..  Petitioners* 
U. 


M. G. Natesa Chetty Respondent, 


Civil Procedure Code (V of 1908), section 151—Inherent furisdiction of High Court to stay independent 
swit—Conditions necessary for. Í 
It cannot be said that the High Gourt bas no jurisdiction under section I51, Civil Procedure 


Code, to stay the trial of & suit out of which the p i in the High Court do not arise, Tho 
only limitation that can be placed the exercise of such jurisdiction would be that the licant 
for stay has no other remedy available to him in law which he can seek from a tent Civil Court. 


it would be necessary for him to adopt that remedy and where he has failed to do this, the High 
. . » . . . 


of the Civil Procedure Code. It should further be established to the satisfaction of the High Court 
for invoking its inherent j ction that the sta has to be ordered in the ends of justice or to prevent 
abuse of the process of Court. If these tions are satisfied, there can be no question that the 
trial of an ependent puit can be stayed by the High Court in exercise of its inherent powers under 


Petition taller that in the circumstances stated in the affidavit filed 
therewith the High urt will be pleased to issue an order directing the stay of the 


trial of the suit in O.S. No. 388 of 1943, District Munsiff Court, Dharmapuri, 


Le A.A.O. No. 517 of 1946 presented to the High Court against the order 
of the Court of the Subordinate Ju Salem, dated 14th December, 1945 in 
E.A. No. 474 of 1944 in E.P. No. 12 of 1941 in O.S. No. 41 of 1929. 


C. S. Swaminathan for Petitioners. 
A. Bhwanga Rao for Respondent. 


The Court made the following 


OzDpEn.—This is an application under section 151 of the Code of Civil Pro- 
cedure to stay the trial of O.S. No. 388 of 1 on the file of the District Munaiff's 


Court of Dharmapuri pending the disposal . A. No. 517 of 1946 in this Court. 
—————————————— PUR RR ERR EE Ec ER E E ER. 
e * O.M.P. No. 664 of 1947. 25th March, 1947. 


I] KANDASWAMY OHETTIAR, In re. | 3gt 


On behalf of the respondent, an objection has been raised im limine that the appli- 
cation is not maintainable as section 151 of the Code of Civil Procedure is not appli- 
cable and this Court has no jurisdiction to stay the trial of a suit out of which the 
p ing in this Court does not arise. This contention has been negatived in 
a series of decisions of various High Courts—vide Ankalu Reddi v. Chinna Ankalu 
Reddit, Hukumchand Boid v. Kamalanand Singh?, Nandakishore v. Ram Golam Sahu?, 
Mulchand v. Fuvandast, Ma Kyaw v. Daw Kyai, anl Makhanlal Chaudury v. Chandi- 
nath Majumdar. The only limitation that can be placed upon the exercise of juris- 
diction would be that the applicant for stay has no other remedy available to him 
in law which he can seek from a competent Civil Court. For instance, if he can 
get the particular suit stayed under section 10 of the Code of Civil Procedure, it 
would be necessary for him to adopt that remedy and where he has failed to do this 
this Court would not, in exercise of its inherent jurisdiction, direct the stay of 
the suit under section 151 of the Code of Civil Procedure. It should further be 
established to the satisfaction of this Court for invoking its inherent jurisdiction that 
the stay has to be ordered in the ends of justice or to prevent abuse of the process 
of the Court. If these conditions are satisfied, there can be no question that the 
ee Court in the exercise of its inherent 
powers under section 151 of the Code of Civil Procedure in the course of other 
roceedings pending before it. The preliminary objection must be overruled. 
ere is no other contention raised on behalf of the respondent. The suit whose 
stay has been asked is the earlier suit which cannot be possibly stayed under 
section 10 of the Code of Civil Procedure, and on the merits I am satisfied that it 
is in the ends of justice to direct stay of trial of that suit. The petition is allowed. 


K.5. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusricg RAJAMANNAR. 
T. C. Kandaswamy Chettiar .. Petitioner." 


Madras Rice Mills Licensing Order (1949), clause 2—Hulling of paddy before granting of licence applied 
Sor— If an offence—Obscurity in exnactmenti—Bensht to go to accused, 

On the and March, 1945, the petitioner applied for a licence in Form I, Madras Rice Mills 
Licensing Order, 1948, in which occurs the clause ''I declare that I have in my possession the 
following stock of rice which has been gon snap m y processes described in 
paragraph 4 of the Form of Licence (Form II) and I not to rice except by those 
in future from the date of this application.” He a chaud with having hulled paddy in his rice 
mil without a licence on the 11th March, by which date no orders had been passed on his 
application. F 

Held, heving regard to the terms of Form I of the schedule it must have been the intention that 
when an application for licence is made and in the ordinary course it is granted such a licence 


must be deemed to be valid and in operation from the date of the application. h there is 
no express provision for such a resultit can be inferred by intendment. ugh the 
petitioner cannot mill rice without licence under clause a, the t of the obscurity in the 


wording in Form I which is a part of the Act should be given to him.“ 

Wardals v. Binns, (1946) 2 All. E.R. 100, Followed. 

Petition under sections 435 and 439, Criminal Procedure Code, 998, praying 
that the High Court will be pleased to revise the judgment of the Court of Session 
of Coimbatore division, dated 29th January, 1946 and passed in C.A. No. 208 of 
1945 (C.C. No. 208 of 1945, Additional First Magistrate of Erode). 

N. Somasundaram and P. S. Katlasam for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 





I. (1949) 2 MLL.J. 557. 4. A.I.R. 1933 Lah. 5o. 
9. (1905) LL.R. 33 Cal. 927. z A.I.R. 1995 Rang. 355. 
3. (1912) L.L.R. 40 Cal. 955. . AIR. 1991 Cal. 779. 


*Qrl. R.G. No. 702 of 1945. 14th March, 1947. 
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The Court made the following 


ORDER. — This appears to be a case which, in the words of Singleton J., 
in a recent case in the King's Bench Division, “is very much easier to argue than 
one in which to give judgment." 


The petitioner was convicted under rule 81 (4) of the Defence of India Rules 
read with clause 2 of the Madras Rice Mills Licensing Order, 1943, and sentenced 
to one month’s rigorous imprisonment and a fine of Rs. 150. On appeal to the 
Sessions Judge the conviction was confirmed, but the sentence of imprisonment 
was reduced to the period already served and the sentence of fine was upheld. 
The petitioner seeks to revise the said decision of the Seasions Judge. 


The offence with which he was was that he hulled paddy in his rice 
mill without a licence in contravention of clause 2 of the Madras Rice Mills Licensing 
Order, 1943. Under clause 2 of that order, on and after the date from which 
that order came into force no person shall carry on the business of milling rice 
er power-driven machinery except under and in accordance with the conditions 

a licence issued in that behalf by the Collector of the District. Clause 3 provides 
that applications for licence under the order shall be made in Form 1 in the schedule 
to that order to the Collector of the District ; and under clause 4, the licences issued 
under the order shall be in Form II in the schedule to the order. Form I is certainly 

iar. In áddition to the particulars of the applicant’s name, address and place 
of situation of the mill, there is a provision for a declaration that the applicant 18 
the proprietor or manager of the rice mill covered by the application. Then occur 
the following provisions : 


“I have carefully read the Madras Rice Mills Licensing Order, 1943, and the conditions of 
licence in Form II in the schedule to the said order and I agree to abide by them. 


I declare that I have in my possession tho following stock of rice which has been processed other- 
wise than by the processes deacribed in paragraph 4 of tho Form of Licence (FormII) and I agree 
not to mill rice except by those processes in future from the date of this application.” 

It has been found that the petitioner applied fora licence under the visions 
of this Order on the 2nd 1945. He was charged with having h d 
in his rice mill without a licence on the 11th March, 1945, #.¢., after the di rd 
application. By that date no order had been passed on bis application for a licence. 


The learned Sessions Judge says that the object of the order was to sec that 
in machines of the single huller type rice shall be passed througb the huller only 
once. There was no evidence in the case that the petitioner was passing paddy 
through the huller more than once. 


‘The question is whether in these circumstances the petitioner was rightly con- 
victed under the order. From the preamble to the order it appears that it was 
found necessary for maintaining supplies of rice essential to the life of the community, 
to regulate the treatment of paddy in rice mills in the Province of Madras. Form I 
must be taken to have been embodied in the order itself because of clause 3 which 
says that applications for licence shall bein that form. In his application in accord- 
ance with that form the applicant has to agree not to mill rice except by the processes 
described in paragraph 4 of the form of licence to be granted in future from the 
date of tbe application. Thelearned advocate for the petitioner relies upon this 
last provision, that is to say, the provision that the applicant agrees not to mill rice 
except by certain processes indicated in the licence to be granted, from the date 
of the application and not from the date of the grant of the licence. It is true 
that under clause 2 of the order no person can carry on the business of milling 
rice by power-driven machinery except under a licence issued in that behalf by 
the Collector of the District. Obviously on the date of the application for the 
licence the applicant cannot be expected to have a licence in his favour. In 
fact he is asking for one. Therefore it would appear that even though he has made 
an application, he cannot poate the business of milling rice even after that date 
till a licence is granted to him. The provision therefore that the applicant 
should agree not to mill rice except by certain processes mentioned in the licence 
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to be granted in future from the date of the application does not appear easy to 
understand. Does it mean that if he follows any of the processes so mentioned 
that he could mill rice from the date of the application? In my opinion there is 
one way in which this provision may probably be reconciled with the tertus of 
clause 2 ofthe order and in attempting at this reconciliation I am taking into consider- 
ation the object of the order and the ible inconvenience which is likely to result 
not only to the man who is doing the Dunes of rice hulling but to the entire com- 
MÀ It is not unreasonable to suppose that when an application for licence 
is € and in the ordinary course it is ted, the (cence shall be deemed to be 
in operation from the date of the application. No doubt, in some enactments 
there is express provision for such a result. But in my opinion such a result can 
also be inferred by necessary intendment. Having to the terms of Form I 
of the schedule it must have been the intention that when an application for licence 
is granted in due course such a licence must be deemed to be valid from the date 
of the application. That is why the applicant is made to agree not to mill rice 
except by the processes mentioned in the ligence to be granted even from the date 
of the application. With great respect I would in deciding this case respectfully 
follow the principle laid down in arecent decision of the King’s Bench Division 
in Wardale v. Binns}. Humphreys, J., referred therein to certain observations 
which fell from Lord Goddard, L.C.]. in the course of the argument in that case. 
This is what he says: 

“I desire to associate myself heartily with some observations which fell from my lord in the 

course of the argument when he observed that he was very much averse to the notion that any person 
should be convicted in this country upon the terms of an Act of Parliament which was obscure and 
which lawyers could not construe clearly. Ifan Act of Parliament is so drawn vs to make it really 
difficult to say what was intended and what facts come within it, the benefit of that obscurity 
should be given to the accused person." 
Having regard to the finding that there was no evidencethat the petitioner contra- 
vened any of the provisions of the licence set out in Form II, I think that he should 
be given the benefit of this salutary rule. I therefore set aside the conviction and 
sentence of the petitioner and direct that the fine, if paid, should be refunded to 
him 


V.P.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. FREDERICK WILLIAM GENTLE, Chief Justice AND MR. JUSTICE 
RAJAMANNAR. 

Devadas (minor) and others .. Potitioners* 
D. 
Maniyam Sadasiva Reddiar and others .. Respondents. 

Court-Fees Act (VII of 1870), section 7 (ix}—Suit for redemption of wsufructuary mortgage Prayer for 
account regarding surplus Lene i rate court-fes tf payable. 

Where the main relief claimed in the suit is one for redemption of a usufructuary mo but 
the plaintiff prays that tbe m should account for surplus deficiencies caused by him during 
the course of his management of the mortgaged property, the suit is substantially one for red 
tion and is leviable to court-fee under section 7 (1x) of the Court-Fees Act and no separate court-ico 
is payable on the prayer for account regarding surplus deficiencies. | 

Graxthi Pothaxwa v. Satyananda Charyulu, (1991) 60 M.L.J. 698 and Redhakrishna Chetii v. 7 sckia 
Schomberg, (1940) 2 M.L. J. 867, approved. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the finding of the Court of the Subordinate Judge, Salem, 
dated oth January, 1945 in O.S. No. 51 of 1 and appeal against the decree of 
the Court of the Subordinate Judge, Salem, dated 14th February, 1945, in O.S. 


No. 51 of 1944- 





1. (1945) 2 AILE.R. 100. 
* (.R.P. No. 521 of 1945 and aist Fobruary, 1947- 
Appeal No. 434 of 1945. . 
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K. V. Ramachandra Aiyar for Petitioners. 


D. Ramaswami Aiyangar, the Government Pleader (K. Kwitikrishna Menon) and 
P. S. Srinivasa Desikan for Respondents. 
The Judgment of the Court was delivered by 
The Chief Fustice.—In this civil revision petition the plaintiff in the suit is the 
itioner and he challenges the correctness of the learned Subordinate Judge of 
alem in rejecting his suit for redemption of a mortgage on the groun that an 
insufficient amount of court-fees had been paid. The amount of court-fee which 
the petitioner had paid was calculated on the amount of tbe principal of the mort- 
gage debt. The learned Subordinate Judge held that in addition to the amount 
already paid, Rs. 652-7-0, the petitioner was required to pay about Rs. 150 in res- 
po of a claim which, the learned Judge held, was made for the balance due to 
im for acts of waste or wrong alleged to be committed by the mortgagee. 


A usufructuary mortgage was executed on the 5th May, 1926,by one Vasudeva 
Reddiar in favour of the first and second defendants and the father of the third de- 
fendant in the suit, as mo ees, to secure a loan of Rs. 9,000 ; some property 
in a mitta in the District of Salem was security for the mortgage. In regard to that 
property the mortgagor, Vasudeva Reddiar, was entitled absolutely to a one-half 
share and, in ect of the other half a perpetual right of enjoyment conditioned 
upon payment of Rs. 175 per annum as rent ; failure to pay the rent was a ground 
for forfeiture of that half of the pro . In the mo c deed the mortgagees 
covenanted to pay the above annual rent. On the 2nd April, 1930, the equity of 
redemption was transferred to the plaintiff in the suit and, by virtue of that transfer 
he instituted the suit for redemption. It is convenient hereafter to refer to him as 
the mortgagor. 


The mortgagees failed to pay the annual rent of Rs. 175 and therefore failed 
to observe their obligation de the mortgage deed, and, as a consequence, one 
half of the property has been forfeited. The plaintiff alleges that the value of 
his interest in the lost property, prior to its forfeiture is represented by a sum of 
Rs. 12,000 and he contends that, Rs. 9,000 of that sum being appropriated towards 
the mortgage debt, that debt is fully discharged and he is entitled to an order for 
redemption of the property. Further, he alleges that he is entitled to obtain from 
the mortgagees the balance of Rs. 3,000 the difference between the value of the 
lost land and the amount of the mortgage debt. ` 

His assertion regarding the recovery of payment over to him of the balance 
arises out of section 76 (c) of the Transfer of Property Act which provides that 
when, during the continuance of the mortgage, the mortgagee takes possession 
of the hypotheca, he must, in the absence of a contract to the contrary, out of the 
income of the property, pay all rent accruing due in respect of it. The section 
further provides that if the mortgagee fails to perform any of the duties im 
upon him by the section, he may, when accounts are taken in pursuance of a decree 
made under the Chapter of the Act in which section 76 is included, be debited 
with the loss, if any, occasioned by such failure: 


It is now convenient to refer to the relevant provision of the Court-Fees Act. 
That is section 7 (tx) which enacts as follows : : 


“In suits against 2 m for the recovery of the property mortgaged .... (the amount 
of fec payable shall be computed) according to the principal money expressed to be secured by the 
instrument of mortgage.” 


Notice of the present proceedings was given to the learned Government Pleader 
since the present question arises under the Court-Fees Act, and, in argument, he 
contended that the claim by the gaa E in the suit is not entirely a claim contem- 
plated by section 7 (ix), namely, a suit for the recovery of the pro mortgaged. 
Consequently, he contended, that in regard to the assertion by the mortgagor 
that he is entitled to the Rs. 3,000, the difference above mentioned, that is not 
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a claim contemplated by clause (ix) and must be separately assessed with regard 
to court-fee. : 


Several decisions of this Court have been cited which deal with the peculiar 
law applicable to the Malabar district and to mortgages cum leases of property 
in that area. In my opinion, those decisions are not in point and in the present 
instance reference to them 1s not necessary. 


When a mortgagor under a usufructuary mortgage wishes to terminate the 
existence of the mortgage, he is entitled to institute a suit for redemption. In tbat 
. suit, upon a decree being passed, the Court, as a rule, in the absence of admission 
between the parties which make it unnecessary, directs an account or accounts 
to be taken to ascertain whether the mo debt has been discharged or, if not, 
how much remains, and for what sum, if any, the mortgagee, who has been in 
possession of the property is obliged to account to the mortgagor in respect of his 
stewardship, to ascertain any moneys which should be payable or credited to the 
mortgagor for any acts of waste committed by the mortgagee and, also, in the event 
of the mortgagee failing to observe his duties set out in section 76 of the 'Transfer 
of Property Act, particularly as in this case, relating to his obligation to pay rent, 
the amount for which the mortgagee should account to the mortgagor. Not 
infrequently when an account is taken it is found that there are surplus profits 
derived by the mortgagee from the estate, for which he is bound to account to the 
mortgagor. When the account has been taken the decree directs redemption. 
Such decree may also, if the circumstances required, direct that the property shall 
be reconveyed to the mortgagor conditional upon him paying a ified sum to 
the mortgagee ; or the decree may provide bor the transfer of the property by 
the mortgagee to the mortgagor and also payment to the mortgagor of some stipulated 
sum. 


The question of the amount of court-fee and the principle on which it should 
be ascertained in a suit for redemption has been considered on two occasions by 
single Judges of this Court in suits where the mortgagor was ing a right to 
obtain surplus profits, either stipulated sums or sums which would ected 
after accounts had been taken between the parties. These decisions are Granthi 
Pothanna v. Satyananda Charyulu1, and Radhakrishna Cheti v. Teckla Schomberg*. In 
each of these cases it was held that an additional court-fee was not required ; 
the provisions of section 7 (ix) of the Court-Fees Act regarding a suit for recovery 
or redemption of mortgaged sab ictal included claims or prayers for surplus profits. 
In the course of his judgment Abdur Rahman, J., in Radhakrishna Cheth v. Teckla 
Schomberg? observed at page 869 as follows : 

* Since the main relief claimed by the plaintiff is one for dS duis and her prayers for surplus 
profits or for accounts are only subservient to the main relief claim by her and as the ascertainment 
of the amount payable by one party to the other is a condition of redemption and is incidental thereto, 
the valuation put by the plaintiff in her plaint is correct.” 


The valuation which the plaintiff had put was the amount of the mortgage debt. 


I am unable to find any difference in principle between those two decisions 
and the present case. I wo d observe that, with respect, I agree with the decisions 
ed in both those cases. Since surplus profits which are received by a mortgagee 

and for which he has to account in a redemption suit are not the subject of a separate 
valuation,but a redemption suit is subject only to court-fee ascertained by reference 
to the mortgage debt, I am unable to see why the same principle should not be 
applicable when, instead of surplus profits, there is, what I will call, surplus defi- 
ciencies. The mortgagor in a redemption suit is entitled to claim the return of 
the mortgaged property. If, as is alleged in the plaint in this suit, the mo ee 
has occasioned by bis default part of the mortgage property to be lost, then in fact 
the mortgagor will not recover back that part of the property ; what he seeks to 
recover is what represents the lost property. Further, since the mortgagee must 





1. (1981) 6o M.L.]. 698. a. (1940) 2 MLJ. 867. 
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unt for surplus profits and also account in respect of loss whichhe has caused, 

lus profits not being the subject of a separate court-fee assessment, I see no reason 
why surplus deficiency should be treated differently. In my view they should not 
be, and they are not, liable to a separate assessment. 

In my opinion, the learned Judge in the lower Court was wrong in rej 1] 
the plaint in the suit on the ground that insufficient court-fee had been paid. 
The order rejecting the plaint should be set aside, this revision petition be allowed 
and the matter remanded back to the Subordinate Judge of Salem for him to accept 
the plaint and to act in accordance with this judgment. The petitioner is entitled 
to his costs which will be paid by the Government. 


Appeal No. 434 of 1945 is also allowed. Costs of that a peal will be costs 
in the suit. Court-fee paid on the memorandum of appeal will be refunded. 


Rajamannar, F7.—I agree. 


B.V.V. ————— Petition and sinah 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk. Jusriag Yanya ALI. 
Munuswamy Appellani. 4 


Penal Codes (XLV of 1860), sections 379, 75 and 73—Santence in case of simple thafi— Previous comvictions 
— fei of —Direction for solitary confnenem Wan to be made. 

Al h the fact of previous convictions is an element in determining the sentence, essential 
regard s d be had to the facts of the case, the gravity of the offence and the circumstancesin which 


it was committed in assessing the punishment and tbe mere circumstance that there were previous 
convictions should: not result in the infliction of a sentence that is far out of proporition to the 
merits of the main case. In the case of simple theft without any aggravating circumstances a 
sentence of rigorousimprisonment for one year would more than meet the ends of justice even though 
the accused might have been convicted on several prior occasions under section 979, Indian Penal 
Oode. 
A sentence of solitary confinement though legal mustbe awarded, if ever, only in the most 
exceptional cases of unparalleled atrocity or brutality. 
Decision in Crl. App. No. 114 of 1947, referred to. 
Appeal against the sentence passed by the Special Honorary Presidency 
1 Egmore, of the Court of the Presidency Magistrates, Egmore, 
Madras on 6th February, 1947, in C.C. No. 230 of 1947. 


The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 
Accused not represented. 


~ The Court delivered the following 


JUDGMENT.— The appellant has been convicted by a Special Honorary Presi- 
dency Magistrate under section 379 read with section 75 of the I.P.C. and sentenced 
to two years’ rigorous imprisonment. The Magistrate has further directed that 
out of that period, one month should be passed in solitary confinement. 

This is a simple case of theft. P.W. 1, a weaver in the Buckingham and Car- 
natic Mills, was, after receiving his pay, coming home. On the way he stopped 
at a shop and bargained for a Ser uM shirt. At that place the appellant is 
said to have removed from P.W. 1s pocket some currency notes which represented 
his salary. He was immediately caught and handed over to the police with the 
currency notes. 

The appellant admitted the offence and pleaded guilty to the c under 
section 379 as well as to the charge under section 75 of the Penal Code. e only 
question therefore is as to the sentence. In a case of this kind which does not 
contain any circumstances whatever of an aggravating nature the ordinary sentence 
would have indeed been very light. There is however the fact that the appellant . 
has been convicted under section 379, I.P.C., on several occasions before and the 
last conviction was on the 4th January, 1945, when he was sentenced to undergo 
Hacc M EDO MEN AMO OR LOMU 5.4 M xi RN ddp ceno NG 


,' Cr. A.No. 186 of 1947. ; s 18th March, 1947. 
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rigorous imprisonment for two years. It has been held in a number of decisions 
by this Court that although the fact of previous convictions is an element in deter- 
mining thesentence, essential regard should be had to the facts of the case, the gravity 
of the offence anu the circumstances in which it was committed in assessing the 
punishment and the mere circumstance that there were previous convictions should 
not result in the infliction of a sentence that is far out of proportion to the merits 
of the main case. In the present case kana; ns account all the previous convic- 
tions and the circumstances of the case, I am definitely of he view that a 


sentence of rigorous imprisonment for one year would more than meet the ends of 


As regards the sentence relating to solitary confinement, the attention of the 
Magistrate is invited to my judgment in Criminal Appeal No. 114 of 1947, As 
pointed out in that Judgment, although the imposition of the sentence solitary 
confinement was legal, under the Larceny Act of 1861 (24 and 25 Victoria, Chapter 
96) the o scs nci e Court. By enacting E 
and 57 Victoria Chapter 54, on 22nd September, 1893, the isions in the 
Larceny Act relating to solitary confinement, which had become obsolete for several 
decades by that date were formally ed. A century of experience has thus 
led to its abandonment in the United Kingdom and at the present day it stands con- 
demned and has generally given place to work in association during the day and 
confinement in for the night, in cases where isolation at night is considered 
necessary for a brief time for icular prisoners and exclusi for the main- 
tenance of prison discipline. though in the medieval times under the influence 
of the ecclesiastics it was considered that cellular confinement was a.means of pro- 
moting reflection and penitence, it came since to be realised that this kind of treat- 
ment leads to a morbid state of mind and not infrequently to mental ent 
and as a form of torture it fails in its effect on the public. It must therefore, so 
long as it is part of the Indian Penal Code, be administered, if ever, in the most 
exceptional cases of unparalleled atrocity or brutality. The sentence of rigorous 
imprisonment is reduced to one year and the sentence of solitary confinment is 
set aside. 


V.S. Sentence reduced. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—Mr. Justice Yanya ALI. 


Karunai Ammal and others — .. Petitioners* 
D. 
Karuppan Goundan and another .. Respondent. 
Criminal Procedure Code (V af 1898), section 1 in custodia legis—Decleration of titla in 
Civil Cowri—Prayer for possesrien — Necexsi Du of Criminal Cor io rin fiet do dart by e 
Civil Comri—Lestees under person 1 Court jor management under section 146, Criminal Procedura 


Code—Rights of, after declaration of rights of parties. 


Whore at the time of filing a Civil suit in respect of property about which there is a dispute the 
peop niy ii ie cnr rn cae a the eva el 

title, Itis not necessary for him to ask for ion of the property as the Criminal 
Grunt would be bound te respect the declaration made by the Civil Court and to give due effect 
to it. 

Sundarasa v. Sercqjana Semkiabi Virdhi Nidhi, Ltd., (1939) 2 ML J. €24: I.L.R. (1999) Mad. 
986 and Seka Reddi v. Narasimha Reddi, A.I.R. 1941 Mad 83) (a) referred to. 


Where the property has boon leased to lessees by the 


appointed by the Gourt for the 
ment of the under section 146, the 


after the declaration of tho rightsof the 








"LRG No, 509 of 1946. p roth March, 1947. 
(Od.R.P. No. Pus ° b 
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ee ee ee eet an end and with it the leases and the lessees have no 
rther rights in the property. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub: 
Divisional Magistrate of Karur dated 3rd May, 1946 in M.C. No. 44 of 1988. 


V. V. Raghavan for Petitioners. 


G. Gopalaswam for Respondents. 
The Court made following 


Orvrer.—The order of the Magistrate in this case is clearly wrong. At the 
time of the filing of the civil suit, the property was in custodia legis and all that 
was necessary for the plaintiff in the civil suit was to seek a declaration of his title. 
It was not necessary for him to ask further for possession of the property as the cri- 
minal Court would be bound to respect the declaration made by the Civil Court 
and to give due effect to it. (See Sundaresa v. Sarvajana Sowkiabi Virdhi Nidhs}, 
and Sesha Reddi v. Narasimha Reddit). Another circumstance to be noticed 
in this case is that the present respondents were defendants 1 and 2 in the 
civil suit. When they raised the contention in that suit that the suit was 
bad because it was for a mere declaration and no consequential relief was prayed 
for, issue No. 10 was framed upon this contention in these words, “ Whether the 
suit is barred by section 42 of the Spécific Relief Act.” 


The Court found that issue in the negative. The respondents have no title 
to the land as found by the Civil Court and the petitioners have been declared to 
be entitled to the whole of item No. 1 and two acres in item No. 2, while defendants 

to 5'who are not parties to the proceedings under section 145 of the Criminal 
Procedure Code have been declared to be entitled to the rest of item No. 2. Defend- 
ants 1 and 2 claimed as lessees under the Revenue Inspector who was appointed 
by the Court for the management of the land under section 146. After the de- 
claration of the rights of the pe ae Court must come to an end 
and with it the lease under which the respondents claim any interest in the land. 


The petition is allowed and the order of the Sub-Divisional Magistrate is set 
aside. e lower Court will take necessary steps to transfer the possession of the 
perty to the petitioners in accordance with the declaration made by the civil 


urt and also payment to them out of the rent realisations in accordance 
with the civil Court’s decree. 
V.S. Petition allowed. 


1. (1999) 2 M.L.J. 624 : LL.R. 1989 Mad. a. AIR. 1941 Mad, 803 (2). 
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[PRIVY Y OOUNCIL.] 
(On appeal from the High Court ot Judicature at Fort William in Bengal.) 
'. PRESENT :—Lorp WRIGHT, Lorn pu Parag, Lorn NoRMAND, Sm MADHAVAN 
NAIR AND SIR JOHN BEAUMONT. 
Zahiruddin e Appellant? 
v. 
The King-Emperor .. Respondent, 


Crimizal Procedures Cods (V af 1898), sections 16a ee ae the provisions of— 


abian week hs best en ema If the contravention consists in the si of a statement 


inadmissible, 
E ride S Ieas ean lt bo eaid tar (ES aE Mi tbe effect of vitiating the 
when evidence is given by & witness who has si such a statement, But tho 
valuo of his evidence may be serioualy impaired as a consequence of aa Na oe 
safeguard against improper practices. 
The use by a witness while ho is giving evidence of a statement made by him to the police raises 
different considerations. The categorical prohibition of such use would be merely disregarded if 


when he was giving evidence at the trial. When the discovers that 
Y witness haa mado material use of such a statement, it ix his duty un the section to disregard the 
evidence of that witness as inadmissible 
A earnan oikeina Ga nial wean lays the evidence of the ce officers 
open to adverse criticism and may diminish its value, but it sêka sakane cen Ak a (at 
M 
Criminal Procedure Code, cannot apply to a case in which the magistrate has 
Ed sor a a a ana paka 


UN D. Casswell K.C. and A. G. P. Pullan for Appellant. 
B. Mackenna for Respondent. 


Casswell._-The main ground of appeal is that the Oourt have convicted the appellant 
in reliance on the evidence of a witness made from 2 si statement gi by the said witness to 
tho police in contravention of section 162 of the Code of Criminal , on the erroneous 


assumption that this was an irregularity curable by section 537 of the Code. 

A further ground of appeal is that the appellant has been dee E kah a the failure of. 
the police during investigation to follow the provisions of section 172 of the Code and 
to record the BEA cE wince Dy which the evidence of those witnessesin Court could be 
checked in croes-cxamíination. 

seeped dawa ov eS ApOCA MOm an MGR Mie High Court kas failed 
DM o ecislon of such appeals in Sks Swarup v. King-Emperor'. 


Hh 
ib 
Pu 
eo 
4. 
HB 


Apart from Bhattacharjee who was an accomplice, Roy was the only witness of the of 
the money, and Bhattacharjee himself was the only witness of the demand for money. giving 


with an acquittal, cw of the i 's opinion of Bhattacharjee As to this witness 
the Magistrato said : ““ It is difficult to rely on such untruthful witness. His demeanour in Court 
was most I disbelieve him as he appears to have no regard for the truth.” 


Pullen followed —The h Court had themselves found that Roy's evidence was inadmissible, 
and this finding should have debarred them from basing any finding on it. 

(The Board did not wish to sec the authorities on an accomplice’s evidence” or on section 172 
of the Code.) 





*P.C. Appeal No. 82 of 1945. 18th February, 1947. 
1. (1934) 67 M.L.J. 664 : LR. 61 LA. 998 : LLR. 55 AIL 645 (P.C). e 
46 
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Macksexna.—The misuse of section 162 of the Code was an irregularity which did not render 
Roy’s evidence inadmissible. The i ity must not be allowed to impair the value of tho 
evidence, and the High Court has taken correct view of its effect 1n the present case. Dutt and 
Lahiri gave sufficient corroboration of Bhattacharjee, and even without Roy’s evidence there 
was enough other evidence accepted ag reliable by the High Court to justify the conviction. 


Their Lordships’ Judgment was delivered by 

Lorp NoRMAND.—lhis is an appeal from a judgment of the High Court in 
Bengal, which allowed an dees against a Police Magistrate’s order acquitting 
the appellant of a ee O ting a bribe brought under section 161 of the 
Indian Penal Code. High set aside the order of acquittal, convicted 
the appellant and sentenced him to one year’s rigorous imprisonment. 


The main ground of appeal is that there have been contraventions of sec- 
tion 162 of the Code of Criminal Procedure, that the High Court's judgment relies 
on, the testimony of & witness, Mr. Roy, who had given a signed statement to the 

lice in breach of the section and also in breach of the section, had it before 

im and made substantial use of it while he was giving evidence. It was also made 

a ground of appeal that the police officers on the investigation had failed 
to a diary in contravention of section 172 (1). 


| The appellant was employed from June till the 24th August, 1 by the East 
Indian Railway as a grain depot officer at Howrah station. His chief duty was 
to receive from contractors articles for which orders were placed by the head office 
of the company, to compare them with approved samples and subsequently to dis- 
tribute them. On 22nd August, 1 a contractor named Bhattacharjee to 
Deputy Superintendent Dutt of the Calcutta Police that the appellant had solicited 
from him a bribe of 400 rupees to pass a sale of 80 maunds of mustard oil and that 
he proposed to make this payment next day. Bhattacharjee subsequently gave 

idence at the trial that the ru demos had made this demand, but this evidence 
was not corroborated by any other witness. A police trap was laid for the appellant 
on the 23rd August, but its only result was that Bhattacharjee reported that the 
a nt was now ing to 400 rupees and was demanding that 800 rupees 
should be paid to him on the 24th August at his residence at Park Circus. Another 

olice trap was therefore prepared for the appellant and on 24th August Police 
Superintendent Dutt, Mr. Oy, a istrate whose services as a witness had been 
obtained, Police inspector Lahiri j Bhattacharjee went in a taxi driven by one 
Yasin to the block of flats in Park Circus where the appelant and his brother 
Nazimuddin lived. It was then after 8 p.m., the black-out was in force, and it 
was raining heavily. It was decided that Bhattacharjee should stay in the taxi 
with Mr. Roy, while Mr. Dutt and Inspector Lahiri stood by a lorry which was 
stranded. on the pavement between the taxi and the flats. One of the party then 
called the door-keeper, Ram Surdar, and sent him with a message to the appellant 
that someone had come by taxi to see him but was prevented by an injured leg 
from going up to the appellant’s flat. 


From this point the controversy of fact between the parties becomes acute. 
Bhattacharjee deponed that the accused came out of the block of flats, entered 
the taxi, took the seat beside the driver and, after asking who Mr. Roy was, and 
whether Bhattacharjee had brought the money with him, received from Bhatta- 
charjee marked notes to the value of Rs. 800. Bhattacharjee further says that 
after some more talk the accused left the taxi, that he, Bhattacharjee, then gave 
a pre- signal by flashing his torchlight, and that he saw the ap t 
being seized by the police witnesses. 

The police witnesses testified that they saw the accused come down from his 
flat and enter the taxi, that after seeing the signal made by the torchlight they 
arrested him as he was about to re-enter the block of flats, and that as they did so 
he flung away a bundle of notes which they later found on the mudguard of the 
stranded lorry and identified as the notes previously marked. Mr. Roy gave evidence 
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which corroborated Bhattacharjee's evidence about the passing of the marked 
notes from Bhattacharjee to the appellant, and the TI of the torch ; and which 
corroborated also the police evidence about the finding of the notes after the arrest 
of the appellant. Though Mr. Roy identifiedin Court the appellant's brother 
as the man who had taken the notes in the taxi, he identified the man who was 
arrested and who was undoubtedly the Rn with the man who received the 
notes. His identification of the brother in Court may therefore have been a mistake. 
What is more important is that the magistrate has entered on the record at the end 
of Mr, Roy's examination-in-chief this note : 

“ He refreshed his memory, from time to time, by consulting his written statement to the police 
during investigation." 
The istrate called as Court witnesses under section 540 of the Criminal Pro- 
cedure e the door-keeper of the block of flats, Ram S , and the taxi-driver, 
Yasin and they gave evidence that it was not the appellant but his brother who 
was in the taxi at the material time. 

The Police magistrate in his judgment, after ing his complete distrust 
of Bhattacharjee and commenting adversely on the police evidence, speaks of 
Mr. Roy’s defect of p d evidenced by his free use of the written statemeht 
while he was deponing. e statement was made to the police three months 
_ after the events with which it dealt, it was signed by him and it was made to the 

lice in the course of their investigation of the alleged offence. The magistrate 

d that when a police officer during the investigation of an offence obtains asigned 
statement from a witnessin contravention of section 162 of the Criminal Prccedure 
Code the evidence of the witness at the trial must be rejected. The record does 
not disclose how it came about that the magistrate did not stop Mr. Roy at the 
beginning of his evidence from using the statement, and their Lordships are not 
disposed to seek information about this from sources outside the record. "They 
must assume that the magistrate intervened, as was his duty, as soon as he became 
aware of the irregularity. 

The learned judges of the High Court held 

“that breaches of the provisions of section 162 of the Code of Criminal Procedure are not in 

themselves necessarily fatal to the proceedings and may in late circumstances be cured as 
the expression is under the terms of section 537 of the Code of Cri Procedure.” 
In their opinion there was no substantial reason for thinking that Mr. Roy’s evidence 
without the use of the statement to refresh his memory would have been in any 
material particular different from the evidence which he actually gave. For 
this reason.they held Mr. Roy’s evidence to be admissible, and they greatly relied 
on it in reaching the conclusion that the appeal from the magistrate’s order 
should be allowed and that the appellant should be convicted. 


The objection to the conviction founded on the failure of the police witnesses 
to keep a diary as required by section 172 (0) of the Criminal Procedure Code 
may be conveniently di of at this stage. It was contended by learned counsel 
for the appellant that the evidence of the officers was inadmissible. This conten- 
tion was not supported by reference to the statute or to authority, nor was it the 
view taken by the magistrate. In the opinion of their Lordships a contravention 
of section 172 lays the evidence of the police officers open to adverse criticism and 
may diminish its value, but it does not have the effect of making that evidence 
inadmissible. 


The next question concerns the effect of section 162 (1) of the Criminal Procedur® 
Code, which provides that no statement made by any person to a police officer 
in the course of an investigation shall, if reduced into writing, be signed by the 
person making it; nor shall any such statement or any record thereof, whether 
in a police diary or otherwise, or any part of such statement or record, be used for 
any purpose (saving certain exceptions not material to the present proceedings) 
at any inquiry or trial in respect of any offence under investigation at the time 
when such statement was made. It was submitted for the appellant that the 
proceedings were entirely vitiated and, alternatively, that Mr. Roy’s evidence 

5 | 
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was rendered inadmissible, for either of two reasons : first, because he had previously 
diis a signed statement to the police, and, second, because in giving his evidence 
e made use of the signed statement to prompt his memory. On the other hand 
it was ed for the respondent that a contravention ofsection 162 (1) merely 
atiected the value of the evidence and that the High Court had taken the correct 
view of its effect in the present case. It appears to their Lordships that the effect 
of a contravention of the section depends on the prohibition which has been contra- 
vened. If the contravention consists in the signing of a statement made to the 
police and reduced into writing, the evidence of the witness who signed it does 
not become inadmissible. There are no words either in the section or elsewhere 
in the statute which ress or imply such a consequence. Still less can it be 
said that the statute SRR effect of vitiating the whole proceedings when evidence 
is given by a witness who has signed such a statement. But the value of his evidence 
may be seriously impaired as a consequence of the contravention of this statutory 
nen against improper practices. The use by a witness. while he is giving 
cvidence of a statement made by him to the police raises different considerations. 
The categorical prohibition of such use would be merely oe if reliance 
were to be placed on the evidence of a witness who had terial use of 
the statement when he was giving evidence at the trial. When, therefore, the 
istrate or presiding judge discovers that a witness has made material use of 
a statement it is his duty under the section to disregard the evidence of that 
witness as inadmissible. In tbe present case there is in the note at the end of 
Mr. Roy’s «runidadon dm Bic: and in the judgment of the magistrate what 
amounts to a finding offact that Mr. Roy while giving his evidence made substan- 
tial and material use of the signed statement given by him to r^ qus. and the 
magistrate was accordingly bound to disregard his evidence. e maigstrate's 
reason for doing so is too broadly stated, for it is not the mere fact that 
Mr. Roy had signed the statement but the fact that he had it before him and 
consulted it in the witness-box that renders his evidence incompetent. 


It follows thatin the opinion of their Lordships the learned Judges of the High 
Court erred in law when they treated Mr. Roy's evidence as issible. Section 
537, of the Code of Criminal Procedure, to which they made reference, requires 
a Clourt of Appeal subject to the earlier provisions of the statute to affirm an order 
of a court of competent jurisdiction where there has been an irregularity in the 
proceedings unless the irregularity has in fact occasioned a failure of justice. The 
section cannot apply to a case like the present, in which the magistrate has refused 
to overlook an ity and has acquitted. The further observations of the 
learned judges that there was no substantial reason to think that Mr. Roy’s evidence 
unaided by the written statement would have been in any material point different 
from the evidence which he gave, and that no real prejudice was caused to the 
appellant by the use of the statement, are in the opinion of their Lordships unfortu- 
nate and ill founded. It is impossible tosay what Mr. Roy'sevidence would have 
been if he had not used the statement to aid his memory ; andit is also impossible 
to say that prejudice may not have been suffered by the appellant. But the con- 
clusive answer to the reasoning of the judgment is that the language of the statute 
clearly prohibits any such use of the statement, and it must receive effect. 

It was argued for the respondent that even without Mr. Roy's evidence 
there was a sufficiency of other evidence accepted as reliable by the learned judges 
of the High Court to justify the conviction. While it is true that the police evidence 
taken along with the evidence of Bhattacharjee is relevant to infer the guilt of the 
appellant, that evidence is contradicted by other witnesses, and it has been the 
subject of adverse comment by the magistrate. It is possible also that the High 
Court would have treated the evidence of the police and Bhattacharjee with less 
respect if it had not had Mr. Roy's evidence before it. The judgment of the High 
Court y depends on his evidence. It could therefore be neither logical nor 
fair to the order of the High Court, while holding that the Court erred 
in taking Mr. Roy's evidence into consideration. On the other hand the submission 


for, the appellant that the acquittal by the magistrate should at this stage be finally 
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dv aa Aa a aa barana ahd al kada eg Cen iU Mati a EM ga 
had had the effect of vitiati e whol ings, but it is too favourable to the 
i pra on the opinion which their Ips have upon the effect 

section 162. The appellant's complaint that the High Court had failed to have 
due regard to the principles laid down in Sheo Swarup v. Ths Ring-Emperor!, would 
have had ter force if the High Court had not believed i entitled to rely 
on the evidence of Mr. Roy, and without that evidence these principles will mani- 
festly have a special relevance to the circumstances of the case. 

Their Lordships consider that the fair course is to allow the a to the effect 
of setting aside the order of the High Court, and to remit to the h Court to re- 
hear and determine the appeal on the evidence in the case subject to a direction 
to exclude from consideration the evidence of Mr. Roy and to deny it all effect. 

Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for Appellant : Douglas Grant Y Dold. 

Solicitor for Respondent: The Solicitor, India Office. 

H.J.U.[V.S. ——— Appeal allowed and remitted 

lo High Court for re-hearing. 
[PRIVY OOUNOIL.] 
(On appeal from the High Court of Judicature at Bombay.) 

PRESENT — LORD THANKERTON, LORD PORTER, LORD SIMONDS, Sm MADHAVAN 

Nam AND Sir JOHN BEAUMONT. 


The King-Emperor .. Appellant® 


D. 

Sadashiv Narayan Bhalerao .. Respondent. 

Defence of India Rules (1939), rule (c) and Penal Code (XLV of 1860), section 124-4— 
is 7 on de ation diro tor mast incite to diserdsr—If same—Releoancy of English 

1 in deciding as to what constitutes sod 

There is no material distinction between rule 94 (6), sub- h (e) of the Defence of India 
Rules and section 124-A of the Penal Code. The omission in the e of the three explanations in 
the Penal Code do not lead to any difference in construction. 

The word ‘ sedition’ does not occur either in secti lon 124-A of the-Penal Code or in rule 34 of 
the Defence of India Rules ; it is only found as a marginal note to section I94-À and it is not an opera- 


tive of the section, but merely ides the name by which the crime defined in the section 
will be known. Therecan benoj tion for restricting the contents isst eise. gis 
note. In England where there is no statutory definition of ‘sedition’, its meaning and contents have 


been laid down in many decisions ; these decisions are not relevant when there is a statutory definition 
of the term ‘ sedition’ in section 124-A of the Penal Code. 

There is nothing in the language of either section 124-A or rule 94 which could suggest that 
the acts or words complained of must either incite to disorder or must be such as to satisfy reasonable 
men that that is their intention or tendency. 

Niharendu Dutt Majumder v. King-Emperor, (1942) F.C.R. 38 : (1942) F.L.J. 47, overruled. 


Sir Walter Monckton, K.G. and W. Wallach for Appellant. 
Respondent Ex parte. 


in favour of the t, had not been governed by the decision ofthe Federal Court in 


Court erroneously held itself to be neglected to men the settled law on the point 

i isi i ing same of the Privy Council. In 1943, the respondent made 
and published the document in question and distributed copies thereof. two have to look 
atin this documentis that it attempts to create disaffection against the Government. That the 
leaflet does do so is abundantly clear in the ing paragraph, where it says, '' Unprecedented 
calamity has befallen our nation and the w of our country has been undergoing sufferings, 
The Imperialists have by their barbarous policy turned the entire country intoa cremation 
ground,—etc.” 


I. (1994) 6€; MLJ. 664: LR. 61 IA. 2. (1944 Bom.L.R. 459. 
998 : i 56 AIL 64» (P.C.). g. ee fox 9B : (1944) F.L.J. 47. 
*P.C. Appeal No. 49 of 1946. 18th February, 1947. 
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ga -A of the Penal Code, I submit that there is no material difference between 
Penal Ge ne? ts (e) and section 124-A of the Penal Code Cases under section 124-À of the 
aa ee p n M uu a 
Government; there is no need for exciting disorder. I submit that it is no part 

Vase de akad nan ee ey 6) (e), that the report should incite to disorder. 
Priv ration, of the Fe of the this effectis inconsistent with the ratio deciderdi of certain 


Tilak v. ek Besant v. Advocate-Gensral of Madras?, Wallace Johnson v. Ths King’, 

to. 
I submit further that the learned Judges of the High Court were wrong in holding that in view 
of section 212 of the Government of Act, 1935, they were bound in this case to accept the law 
as declared by the Federal Court in Mafimdar's case, where there is a conflict between the Federal 
Court and the Judicial Committee, the decision of the Judicial Committee is binding on the Courts 


Their Lordships’ Judgment was delivered by 
. Lorp THANKERTON.—This is an a peal P leave from a judgment 
of the High Court of Judicature at Bombay*, the ndis 1944, which 
affirmed an order of Mr. S. D. deed » Magistrate of th ist Class, Jalgaon City, 


dated the 22nd June, 1943, the respondent who had been : under 
Tule 38 (5) of the Defence of wes for having, on the 26th January, 1945, 
made, published and distributed copies of a leaflet which contained prejudicial 


reports within the meaning of rule SR AT ELM Od nah, of the 
Defence of India Rules, and having thus contravened rule 38 (1) (c). 


The Defence of India Rules, which were made by the Central Government 


under section 2 of the Defence of India Act, 1939 (Act No. EUM id 1939)— 
so far as material—provide as follows : 


'" 84. (6) ‘prejudicial act’ means any act which is intended or is likely— 


+ + * * * t * k * ` + 


- (e) to bring into hatred or contempt, or to excite disaffection towards, His Majesty or 
Crown Representative or the Government established by law in British India or in any other 
part of His n aM. 


+ “4 - * + * * E 
(g) to ce fear or alaran the publi or t any conf the pb 
+ .* ^ * * + * 


9 (7) peice means any report, statement or visible representation, whether 
epabliaking of which, is, orisanincitement tothe commissionof, apre- 


+ * * * 4 * * + 
98. (1) Noperson shall, without Ei authority or excuse, 
$ ” + | * * a 
(e) mako, print, p Kid En ANM containing, or spread by any other means 
whatsoever, any preju report ; ; 
4 * + + * + * 4 


(5) If any person contravenes any of the provisions of this rule, he shall be punishable with 
imprisonment for a term which may extend to five years or with fine or with both.” 


The document which formed the subject-matter of the was admittedly 


made and published by the respondent at Jalgaon City on the 26th January, 1943, 
and he admittedly distributed ted copies thereof. It consisted of a leido: 
addressed “ To all the inah , and it will be sufficient to quote some of the 
statements in the leaflet 


NT T EE poco quie country has been under- 
Dno pataka baye by thelr barbarous policy turned the entire country into 
A darn we wercingreat need ofthe national leaders for the ires 
national dence, the bursucrac has declared the National Congress unla lanl. and 

detained all the leaders in jail 





I. (1897) LR a5 LA. 1: LL.R. 22.Bom. . LLR. 43 Mad. 146 (P.O.). 
(P.Q.). g. eer A.G. 231. 
2. (1919) 37 M.L.J. 189: L.R. 46 LA. 176 : 4. (1944) 46 pont ik 459. 
| 
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By reason of firings and arrests several villages in Khandesh have been made desolate and on 
account of this great calamity the e ee S A ee ) and tbe whole 
of the country is putting on moribund appearance. The le in harassed 
by the inequitable collective fines. NDA gama OM ave ee od acto de 
would eid eee and a situation has arisen everywhere in which serious food riots 

vidi dae. By depriving the mills of the coal 5o thousand families of the workers have been thrown 
into ditch Cie 


But the Imperialists do not stop even at this. They are making ceaseless efforts to create a 
it between the people and the iots. They have been trying to strengthen their hold by creating 


utes and differences among le by various wa sp parca cap ur Cap mda 
the worker on Ded ions E agak ga coal, between tho merchants and consumers 
on the question of food grains and the Muslims and the non-Muslims on the question of 


collective fines. The disunion among sur Deos their fast aa 
* 4 » » » * Gi + 

If we blind! on sabotage activities simply because the Imperialists are not transferring 
m ton tie Aout may dominate over ur horel inorder wtace Dott these 
calamities we must achieve great of bringing about unity on the burning questions before 
the public such as national defence and self determination and mant takeover the conis of national 

After a trial, the learned Magistrate uitted the respondent. He pointed 
out that it was nowhere suggested m the et that the work of nationa! defence 
should be snatched away from Government forcibly, that the national leaders should 
be freed by using force or that national government should be formed by os 
to unconstitutional methods, but that, on the contrary, the public was exho 
to achieve national unity for all the above purposes, not to resort to sabotage, 
and to take part in the campaign of achieving worldwide freedom. In the absence 
of any incitement to public disorder, he held himself bound to acquit, in view of 
the decision of the Federal Court in Ntharendu Dutt Majumdar v. King-Emperor!, 
to which their Lordships will refer later. 


On appeal by the Crown, the decision of the Magistrate was affirmed by the 
High Court and the appeal was dismissed ; the learned Judges pat themselves 


bound by the decision of the Federal Court i in Nihar case}, charge of 
having committed a prejudicial act within the meaning of rule 34 6) ( (6) an was not 
pressed and may be ed. The learned Judges, at the request of 


certified for the purpose of section 205 of the Government of India Act, 1935, ME 
the case does not involve a substantial question of law as to the interpretation of 
the Government of India Act or any order in council made thereunder. There- 
after the Crown obtained special leave to appeal against the decision of the High 
Court on an undertaking 


** that no further proceedings in connection with the said charges would be taken against the 
respondent in any event so long as that undertaking docs not prejudice the reality of the appeal.” 


The respondent has not appeared in the appeal, which has been heard sr parte. 


The purpose of this appeal is to challenge the soundness of the decision in 
Aüharendw's casei, e their Lo wil therefore consider in some detail. 
In consequence of a speech made at cutta, Niharendu was convicted by ei 
d eum. Chief Presidency Magistrate of offences under rule 34 (6), sub- 

and (k), of the Defence of India Rules. The conviction was upheld D ike 

h Court, from which Niharendu appealed to the Federal Court, which allowed 
the appeal and acquitted the appellant on the ground that meaning of rule 34 ( O) 
lant did not constitute a prejudicial act within the 
The Federal Court did not deal with su h (k) of P e iUo 
Ta EN , QJ., who said, in 
to sub-paragraph (^), that the prejudicial act was 

*! described in precisely the samo language as is used to describe the offence of sedition in section 
144-A of the Indian Penal Penal Code. We were invited to say that an offence described merely as a 

icial act ' lug cui be regarded differently from an affence des- 


cribed as ‘sedition’ in the Code, even buceo: m Me Hi in the two things is the same, 
We cannot accept this argument. e ae cas sedition because it is described by a loss 


(1942) F.C.R. 38 : (1942) F.L.J. 47. s e 
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offensive name ; and in our opinion the law relating to the offence of sedition as defined in the Code 
is licable to the prejudicial act defined in the Defence of India Rules. We do not think 
that the omission in the Rules of the three ‘ Explanations’ appended to the section of the Code affects 
the matter. These are added to remove any doubt as to the true meaning of tho Legislature ; they 
do not add to or subtract from the section itself; and the words used in the Rules ought to be inter- 
preted asifthey had been explained in the same way." 

The learned Chief Justice qp dtum to consider the meaning of sedition in 
English law, as defined and j by decision of the Courts, and states the 
principle to be derived therefrom as follows : : 

*! Public disorder or the reasonable anticipation or likelibood of public disorder,is thus the gist 
of the offence. The acts or words complained of must either incite to disorder cr must be such as 
to satisfy reasonable men that that is their intention or tendency.” - 
The learned Chief Justice then applied that test to the appellant's speech, and found 
that it contained no incitement, or intention or tendency to incite, to public disorder, 
and the conviction was set aside. 

Their Lordships are unable to accept the test laid down by the learned Chief 
Justice, as applicable in India. 

Their Lordships agree, for the purposes of the present appeal, that there is 
no material distinction between rule 34 (6), sub-paragraph (ah and section 124-A 
of the Penal Code, though it might be suggested that the words,“ an act which is 
intended or likely to bring” in the rule are wider than the words “brings or attempts 
to bring" in the Code. They further agree with the learned ief Justice 
that the omission in the rule of the three explanations in the Code should not lead 
to any difference in construction. 

The word “ sedition” does not occur either in section 124-A or in the rule; 
it is only found as a marginal note to section 124-A, and is not an operative part 
of the section, but merely provides the name by which the crime defined in the 
section will be known. There can be no justification for restricting the contents 
of the section by the marginal note. In England there is no statutory definition 
of sedition ; its meaning and content have been laid down in many decisions, some 
of which are referred to by the Chief Justice, but these decisions are not relevant 
when you have a statutory definition of that which is termed sedition, as we have 
in the present case. 

Their Lordships are unable to find anything in the language of either section 
124-A or the rule which could suggest that 

“the acts or words complained of must either incite to disorder or must be such as to satisfy 
reasonable men that that is their intention or tendency." 

The first explanation to section 124-A provides, “ The expression ‘ disaffection ’ 
inchides disloyalty and all feelings of enmity.” This is quite inconsistent with any 
suggestion that''excites or attempts to excite disaffection” involves not only excita- 
tion of feelings of disaffection, but also exciting disorder. Their Lordships are 
therefore of opinion that the decision of the Federal Court in Ntharend’s case! pro- 
ceeded on a construction of section 124-A of the Penal Code and of sub~ 
paragraph (4) or 34 (6) of the Defence of India Rules. 

In that view, their Lordships are of opinion that there should have been a 
conviction in the present case, for they have no difficulty in agreeing with the learned 
Judges of the High Court in this case, who have both stated that, if disorder were 
not an essential element, there are undoubtedly passages in the leaflet which hold 
the Government up to hatred or contempt, and which would have led them to 
convict. 

In the High Court three decisions of this Board were referred to, but the learned 
Judges preferred the decision of the Federal Court in Nikarendw s case! as the same 
sub-paragraph of rule 34 (6) was the subject of decision and it was the latest case ; 
it is mee to consider whether the learned Judges had sufficient und for 
distinguisbing these decisions sucb as would avoid the binding nature decisions 
of this Board. In the opinion of their Lordships, the principle of decision in these 
three cases is inconsistent with the decision of the Federal Court in WNtharendu’s 


e MN 1. (1942) F.CLR. 38 : (194a) F.L.J. 47. 
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case, and it is regrettable that the Federal Court did not pay attention to these cases, 
two of which are Indian. 


In (usen Empress v. Bal Gangadhar Tilak!, the charge was under section 124-A as 

' it then stood, confined to disaffection, without any reference to hatred or contempt. 

Strachey, J., in an admirable charge-to the jury which was subsequently approved 
by this Board, said (at p. 195) : 


persons have ht thet there can be no offence against the section unless the accused 
either counsels or suggests re or forcible resistance to the Government In my opinion, 
that vicw is &boalutely opposed to the words of the section itself, which as plainly as possible 


account for such a vi ttributing it to lete misreading of the attached to 
the idi and DL E o the explandte E ; net 

In refusing leave to appeal, inter alia, on the ground of misdirection as to the pro 
construction of section 124-A, the Board expressly approved of the charge. It is 
sufficient for their Lordships to adopt the language of Strachey, J., as exactly ex- 
pressing their view in the present case. 

In Besani v. Advocate General of Madras?, it was pointed out by the Board that 
section 4 of the Indian Press Act, of I910, which was under consideration in that 
case, was closely similar in to section 124-A of the Penal Code, which had 
been the subject of careful consideration in Tilak s Clase, above referred to. 


In Wallace- Johnson v. The King*, under sub-section 8 of section 326 of the Cri- 
minal Code of the Gold Coast, i 


vetrina intention" was defined as an intention * to bring into hatred or contempt or to excite 
disaffection against . . . . . the Government of the Gold Coast as by law established." 
It was held by this Board that the words were clear and unambiguous, and that 


incitement to violence was not a necessary ingredient of the crime of sedition as 
thereby defined. 


In conclusion, their Lordships will only add that the amendments of section 
124-A in 1898, the year after Tilak’s case, by the inclusion of hatred or contempt 
aa the addition of the second and third lanations, did not affect or alter ihe 
construction of the section laid down in Talak; case, and, in their S d. if the 


Their Lordships are accordingly of opinion that the appeal should be allowed 
and that the judgments and orders of the Courts below should be set aside, and 
that it should be declared that it is not an essential i lent of a prejudicial act 
as defined in sub-paragraph (e) of rule (6) of the ence of India Rules that 
it should be an act which 1s intended or is li y to incite to public disorder. Their 
Lordships will humbly advise His Majesty accordingly. There will be no order 
as to costs. 


Solicitor for Appellant: Ths Solicitor, India Office. 





H.J.U./V.S. ———— Appeal allowed. 
I. (1897) LLR. ta Bom. iig and 528, 3. (1940) A.C. ggr. d 
2. (1919) 49 Mad. 146 L.R., 46 I.A. 156. e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MmnZ. JUSTICE SHAHAB-UD-DIN . 


Venkatarama Pillai .. Petitioner" 
D. 
Parasurama Pillai .. Respondent. 
Civil Prácedure Cods (V of 1908), Order 22, rules 3 and 1 of rule 1o pilis lo bring ege 
representative on record —P. esentod under rules 3 and 10— it disclosing ication to be one under 
rule 3—-Order passed by Court— tty. 


Rule 10 of Order 22, Civil Procedure Code, does not apply to those cases which are specified 
in the rules that precede it. It has therefore to be taken as providing for cases of assignment, creation 
and devolution of interest other than those mentioned in rules 2, g, 4, 7 and 8. 

If in spite of the fact that the petition to bring the tive on record really falls under 
rule 3 of Order 22, Civil Procedure Code, the Court d with it as ifit lay under rule 10, an appeal 
will be competent. But where the affidavit accompanying the petition shows that it was made under 
rule 3 the mere fact that the petition was in terms ted under rules 3 and 10 will not make the 
order passed one under rule 10 so as to render tho eiia on it apala hik 


Muthiah Chettiar v. Govindadoss Krisknadoss, (1921) 41 M.L.J. 316 : LLR. 44 Mad. 919, dis- 


N 


Ch. Raghava Rao and Durga Bai for Petitioner. 
B. V. Viswanatha Aiyar for Respondent. 


i Petitions under section 115 of Act V of 1908, praying that the High Gourt 
will be pleased to revise the order of the District Court of orth Arcot at Vellore, 
dated 27th March, 1945, and made in C.M.A. No. 110 of 1944 and 119 of 1 
respectively (In I.A, No. 1104 of 1943 in O.S. No. 575 of 1 and in L.A. No. 198 
of 1944 in O.S. No. 575 of 1942 on the file of the Court of the District Munsiff or 
Tiruvannamali respectively). 


The Court delivered the following * x 
TupouzNT.— he respondent in both the petitions was the second defendant 
in O.S. No. 575 o pie which was filed by his mother, Viradambal He had 
a brother Chenna Pillai who died in 1939. Chenna Pillai, the respondent ' and 
their half brother Govinda Pillai, the first defendant, had partitioned their properties 
during the life-time of their father. The case of the respondent's mother was that 
Chenpa Pillai was solely entitled to the suit property as it had fallen to his share 
. at the partition and that after his death she the right to enjoy it as he died a 
bachelor. It was also her case that the respondent (second defendant), the first 
defendant and his son, the third defendant, and defendants 4 and 5, sons of the res- 
Se trespassed upon the suit property and alienated portions of it to defendants 
to 8 without her knowledge. e therefore prayed for a declaration that she was 
entitled to a life interest in the suit property and that the alienation by defendants 
I to 5 was not brem PR her. She also prayed for possession. Defendants 1 and 
contested the suit while the second defendant ( ndent) supported his mother. 
e suit was dismissed for default of appearance of TEE pal and she presented 
an application for setting aside the order of dismissal While that applica- 
tion was ing she died on the 16th of November, 1949. The respondent there- 
upon two applications before the District Munsiff. He filed LA. 198 of 1 
for isi im as the | representative of his deceased mother bu te 
0003 diei Be being the full brother of Chenna Pillai was entitled to the n 
after the death of the mother to the exclusion of the first defendant. He fled I.A. 
No. 199 of 1944 for bis being transposed as the plaintiff and for permision to cont 
nue I.A. No. 1104 of 1943 for setti aside the dismissing the suit. The learned 
District Munsiff dismissed both the applications on merits in a common order. 
He then dismissed I.A. No. 1104 of 1943 without going into the merits. With 





* s(,R.P Nos. 769 and 770 of 1945. 19th September, 1945. 
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ard to I.A. Nos. 198 and 199 of 1944 he held that the petitioner was not the 
only | resentative and that he should not be as the plaintiff in 
view of the fact that his interest was not identical with that of his mother who 
had claimed only a life interest and had alleged that the respondent was one of the 
alienors. The respondent filed an appeal only in t of the application to 
recognise him as the legal representative. — c appealed also against the order 
in I.A. No. 1104 of 1943 but he did not app as far as the application for 
transposing himself as plaintiff was ‘concerned. The learned District Judge 
allowed the appeals hol that the respondent was the sole representative of his 
mother, being the full brother of Chenna Pillai. He therefore directed the District 
Munsiff to take on file the application to set aside the order of dismissal of the 
guit and dispose of it on merits. ' - 

It is argued on' behalf of the petitioner that though the respondent is the sole 
heir of Chenna Pillai and the view taken by the District Munsiff that he was not 
the sole heir is not correct, still the order of the District Munsiff has to be regarded 
as final as it was an order under Order 22, rule 3 of the Code of Civil Procedure 
and therefore not appéalsble and the learned District Judge consequently had no 
jurisdiction to set it aside. As regards the a against the order in I.A. No. 1104 
of 1943 the contention is that the learned Judge committed a material irregularity 


in the exercise of his j iction. , Itis said the ent could not be permitted 
io cn Aae ie apalie an io Kek ade shes orla a the suit as the trial 
against the order declining to transpose him as the plaintiff. It is further pointed 


had in her suit alleged that the t was one of the persons who had 
on the property and had effected alienations. The contention is that if this point |. 
had been considered by the learned Judge he would not have interfered. 

On behalf of the ondent it is argued that as the application for bringing 
iim on record as the level repr eena e mentians aoe Gly cule © Paiaka alle IO 
of Order 22 of the Code and as it was not contended before the District Judge that 
the appeal was not i m it has to be presumed that the District Munsiff 
purported to act under rule 10 and therefore the appeal to the District Judge agai 
the order on I.A. No. 198 of 1944 was competent. In this connection s 
is placed on the decisions in Muthtah Chettiar v. Govindadoss Krishmadoss!, and Raman 
Nambiyar v. Rayırem Naman*. It is also contended that having regard to the 
fact thatthe objection now taken is technical this Court sho not interfere in 
The application filed by the respondent to bring him on record as the legal 
representative is in ry opinion clearly an application under rule 3 of order 22. In 
the affidavit accompanying the application 1t is stated as follows :— 

| MuR e pan ana ka Ka al aa hs sult Opera i 
I am entitled to continue the mit and obtain relief. Therefore, in I.A. 1104 oes Hid lor the 


I alona am entitled to continue tho petition in I.A. No. 1104 of 1943. " 

Therefore, it is just and necessary that I should be recognised as the heir of Viradambal Ammal, 
the plaintiff-petitioner herein and given leave to continue the said LA. No, 1104 of 1943 and conduct 

suit.” | ; 

Rule g of Order 22 lays down the procedure to be followed in case of death of one 
of the plaintiffs or of the sole plaintiff. Rule ro on the other hand runs thus: 

'' [n other cascs of an assignment, creati devolution of. interest during the pendency 
of a suit, the suit fae, Gy leat of ti the Court, Do a BEN be or aia the person to or upon 
whom such interest has como or dovolved.? : 
This rule does not apply to those cases which are’ specified in the rules that precede 
it. Rule-10 has, therefore, to be taken as providing for cases of assignment, creation 





1. (rgar) 41 MLJ. g16: LLR. 44 Mad. 2. (1934) 67 M.LJ. 4g: LLR. 57 Mad. 
y. ees 


919. : 
“48 ~ "S " 
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and devolution of interest other than those mentioned in rules 2, 3, 4,7 
and 8. It is no doubt true that if in spite of the fact that the petition 
really comes under rule 3 the District Munsiff had dealt with it as if it lay 
under rule 10, an appeal would be competent But in my opinion it 
cannot be said that in this case the District Munsiff purported to act under 
rule 10. The averments in the affidavit extracted neis clearly make out 
a case underrule 3. There is nothing in the order of the District Munsiff 
to show that he treated the petition as one coming under rule 10. In Muthtah 
Chettiar v. Govinddoss Krishnadoss!, it was no doubt held that an order purporting 
to be passed under Order 22, rule 10, Civil Procedure Code, is appealable 
though on the facts the order should not have been passed under that rule. But 
in that case, from the judgment of the District Judge it was clear that be acted under 
rule 10. Similarly, in the other case the judgment of the trial Court clearly showed 
that it acted under an order which is appealable. I therefore consider that the 
visage the learned District Judge, as far as the application of the respondent 
to bring him on record as the legal representative was concerned, was not competent. 

As regards the s ae against the order on I.A. No. 1104 of 1943 the relief 
asked for in that application can be granted only if the ndent is i 
as the legal representative and is transposed as the plaintif. But his applications 
filed in this respect were dismissed by the District Munsiff and the order on them 
became final as in the one case the appeal was not competent while in the other 
case no appeal was filed. 

There is no force in the contention that this is not a fit case for interference 
in revision. Itis no doubt true that the objection now raised with regard to juris- 
diction of the learned District Judge was not raised before him, but that fact does 
not debar the petitioner from ing the objection now though it can be taken 
into consideration on the question of costs. It is no doubt conceded that the 

ndent is the sole heir of Chenna Pillai but the fact remains that the order 
of the District Judge on the main application was one witbout jurisdiction, the 
appeal before him not being competent, and according to the plaint the respondent 
himself is one of the persons who effected the alienations, to set aside which the guit 
had been filed. 

I therefore set aside the orders of the learned District judge and restore those 
of the District Munsiff. The revision petitions are allowed but in the circumstances 
of the case, there shall be no order as to costs. 

B.V.V. ——— Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mz. JUBTIGE WApswonTH AND Mr. JUSTICE GOVINDARAJAGHARI. 


Kamisetti Subbarayadu .. Appellani* 
D, 
Pathi Subbamma. .. Respondent. 
ih ms ark nie 8 tn wih jah sangi D sangi ee Ed 
majority —Proviston erring option to a person to from the executors a particular house at a fixed 
—Oftion if can be exercised after executors have oper property to legates. 
A testator provided by her will iate: alia *' Aa E E If my elder sister S is ing to purchase 
therightto & half share possessed by meinitem gto D Schedule out ofthe i 
to my executors shall receive from said S half of the amount relating to the deed 
of sale in respect of the said house obtained by me and the said S, sell to her (S) my right toa 
half share in the said house, execute a sale deed in her favour and deliver the same after it 
i Ifthe said Sis not willing to the said house, the said house shall be in 


or Government bonds shall be purchased with samo or the executors shall advance the 


The provision was preceded a recital that the testator’s son shall enjoy all the property with 
full powers of gift, salo, etc. and - there were the following clauses =“ Aer ny son Betas 
m a maagama maea  — i — M M——— Á——M—————————————— 


1. (1921) 41 M.L.J. 316: LLR. 44 Mad. 919. 
e * Appeal No. 551 of 1945. 18th February, 1947. 
e 
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majority the executors shall band over to him the remaining moveable and immoveable I 
belonging tome..... My son shall enhjoy the same with all power of disposition by way of 


After the executors had handed over the property to the son on his attaining majority S sought 
to exercise the option given to her to purchase the half share in the house specified in the will. Con- 
struing.the will, 

Held :—What S got under the will was an option to purchase from the executors at a fixed price 
de hulfahare inthe house at duy time before the executors cenecd to function on the transier of the 
estate to the son after his attainment of majority. She is not entitled to exercise the option agains 
the son after he has attained majority who under the terms of the will has to get an absolute estate 
1n tho property unhampered by any interest created in favour of anybody else. 

Appeal against the decree of the District Court of Cuddappah in O.S. No. 1 
of 1944. 

T. V. Muthukxishna Aiyar for Ch. Raghava Rao for Appellant. 

K. Krishnaswami Ayyangar for Respondent. 

The Judgment of the Court was delivered by 


WapbswonTH. jJ.—One Thayaramma died on the 5th January, 19931 
leaving a will dated the goth December, 1930. Thayaramma had a sister who 
was the plaintiff in the Court below and two children, the elder being the defendant 
who is the ap t here and the younger a daughter. Both the children were 
minors when she died. By the will the paternal aunt of the testatrix one Pedda 
Venkatasubbamma was appointed executrix along with two others and she was 
also nominated as the guardian of the minors. The appellant became a major 
in 1942. He was at that time a ward under the Court and a petition was filed 
to declare him a major resulting in an order dated the 22nd February, 1943. On 
the 28th February, 943 his ian Pedda Venkatasubbamma handed over 
the properties to him. On the 24th March, 1948 the plaintiff, sister of the testa- 
trix, demanded the right under the will to purchase ihe bale share ofitem gin “D” 
schedule which is a house belonging originally to the plaintiff and Thayaramma. 
The will contemplates the exercise by the plaintiff of a right to purchase this half 
share for half the pie price at which the P was purchased. Itis common 
ground that until ch, 1943, after the estate been herded over to the appel- 
lant no indication had been given that the plaintiff wished to exercise this option. 
She says that she abstained from doing so out of deference to the wishes of her 
aunt Pedda Venkatasubbamma who was also the defendant’s guardian. The 
trial Judge was not inclined to believe this story in the absence of confirmation. 
The substantial question in this appeal is whether the option which the plaintiff 
claimed to exercise was still subsisting in March, 1943. 

Thyaramma’s will is a somewhat lengthy document not drafted by an expert. 
The relevant passages may be extracted. After a gift to her daughter of the 
properties in A and C schedules, the testatrix recites : 

“ My son Subbarayudu shall enjoy with full powers of gift, sale, ctc, the entire property belonging 
to me other than the moveable and i ¢ property given to my hter 
as mentioned in the aboye hs (t.¢.,) B schedule mentioned j D schedule mentioned 
lands, houses, ctc., E e mentioned outstandings and all other moveable and immoveable pro- 
perties that may be found to belong to me." 

Then follow directions for the maintenance of minors, for the collection of debts 
and the construction of a house in a vacant site. Next comes the following passage : 
t uister Pathi Raguva gl ea AE TA Waga to purchase the ri 
wi Le a nete abad bids Lam e n fo D schedule out of the areca 
able property belonging to me, my executors shall receive from the said Pathi Subbamma half 
ofthe amount relating to the deed of sale in respect of the said house obtained by me and the said 
Pathi Subbamma, sell to her (Subbamma) my right to a half share in the said house, execute a sale 


f 


deed in her favour and deliver the samo it If the said Pathi Subbamma is 
not willing to purchase the said house, the said house be sold in public and my halfshare 
of the amount realised thereby shall be kept in deposit in a Government or Government bonds 


shall be purchased with the samo or the executors shall advance the amount for interest at a reliable 
place and augment the same., . . - >. id 

Next come certain directions regarding the sale of jewels. Then we have the 
following sentences : j 


/ 
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` "C Except this, theexecutorshallnot havetherightto alienate by way ofsale etc.the otherim- 
moveable properties belonging to me.” i : 
Then come directions relating to repairs of property, the marriages of the son and 
daughter and we have the following clauses : 

“After my son attains ma} ity, the executors shall hand over to him the remaining moveable 
and i lo properties to me exclusive of the tmmoveable and moveable i 
given to my daughter as provided above, jewels, amount in cash and the accounts and deliver to him 
possession of the same. My son Subberayudu shall oy the same with all power of disposition by 
way of gift, sale, etc. Except my son none others shall vo any right whatsoever in it.” 

It is contended for the defendant-ap t that the will does not create any interest 
in the pro in favour of the plaintiff, that the plaintiff cannot enforce the 
direction by which she is not bound, there being no mutuality, that there is no 
gift to the plaintiff, that a mere right to purchase property canfot roperly form 
the subject of a gift, and that if there is an obligation on the part of the executors 
to sell the property to the plaintiff at a fixed price, this obligation does not continue 
after the estate has been ded over to the residuary legatee. It has also been 
argued that if the provision in favour of the plaintiff is to be ed as an option 
it must be exercised within a reasonable tune. A ion been made that 
the plaintiff's right would be barred after six years from the date on which the 
legacy becomes payable under Article 120 of the Limitation Act. On the other 
hand the respondent has contended that the provision in favour ofthe plaintiff 
may be read either as a gift of an option to purchase the property exercisable at 
any time, subject to the rule against perpetuities or as a trust imposed upon the 
executors which will not be defeated by the failure of the executors to orm 
the trust, or alternatively as a gift of the pro itself to the plaintiff subject to 
a condition that she shall pay a sti sum. In any case it is contended. 
that there is no question of limitation and that the plaintiff can exercise her 
option to purchase the property at any time during her lifetime. 
~The first step to a proper decision of this case is to determine the precise effect 
of the rather vague | used in the will. We cannot accept the contention 
of Mr. Muthukirshna Aiyar for the appellant that the first clause granting the 
properties in “D” schedule to the defendant must be read asa complete disposition 
of properties and that the subsequent clause about the sale of item 3 of “D” 
‘schedule must be regarded as a mere direction to the executors not affecting the 
ift. It seems to us clear that reading the will as a whole the intention was to give 
to the defendant either item 3 of “D” schedule or the sale proceeds thereon. We 
do not think that the will placed any obligation on the executors to convert item 
3 of “D” schedule into cash. It seems tous clear that the will contemplates only two 
contingencies which would justify the sale. One is the contingency of Subbamma 
Wo i EM half of the original purchase price, t.e., Rs. 4,125, for the acquisition 
of the share in the house which forms item 3 of “D” schedule. The other 
contingency is the contingency of Subbamma being unwilling to purchase the 
other half herself, but being willing to have the whole of the pro includ- 
ing her own halfshare sold by the executors. Ithas been argued by Mr. K. 
Krishnaswami Aiyangar for the respondent that the words - 


“< If the said Pedda Subbamma is not willing to purchase the said house, the said house shall 
be sold in public.” | l 
should be read‘as empowering the executors to sell the half share in the house in 
public for the benefit ofthe estate. That thisis notthe intention of the will is 
clear from the following words which provide that 

'' my half share of the amount roalised thereby shall be kept in deposit." 
These words seem to us to establish that the testatrix was contemplating the public 
sale not of a half share, but of the whole house and was making provision for the 
safe custody and augmentation ‘of the defendant's half share in the proceeds 
of such a sale. The will does not seem to contemplate any sale in the event of 
Subbamma being unwilli to purchase the half share herself or -unwilling to 
jen in a sale of the whole house. l 
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Now the next question arises whether the will contemplates any period during 
_ which the option D Subbamma should be exercised. Mr. K. Krimena 

Aiyangar has argued that there is no limit at all other than such limits as may be 
imposed by the general law and that Subbamma the plaintiff can exercise the option 
to purchase the other half share of the house at any time during her lifetime, unless 
perhaps the property has passed to the hands of third parties without notice of her 
rights. It must, however, be remembered that this provision for the option in 
favour of the plaintiff forms part of a p iue will which defines the 
executor's powers of*ale. The passage is TE by the sentence : 


“í Except this, the executors shall not-have the right to alienate by way of sale etc., the other 
immoveable properties belonging to me.” ^ 1. 

This will requires the executors to hand over the whole estate as soon as the defendant 
attains majority and on oe of the estate the defendant is to enjoy 
it with all powers of disposition by way of gift, sale, etc., and except him no one 
else is to have any right whatsoever. We do not think that it would be consistent 
with the clear and forciblelanguage of these clauses of the will to postulate an inten- 
tion-on the part of the testatrix that the defendant on attaining majority should 
take item g of schedule “D” burdened with an option in favour of the plaintiff 
exercisable at any time during her lifetime to buy the property at a fixed price. 
We are therefore of opinion that under this will what the plaintiff got was an 
option to purchase from the executors at a fixed price item 9 of schedule "D" at 
any time before the executors ceased to function on the transfer ofthe estate to 
the defendant after his attainment of majority. i 

The law on the subject has been clearly summarised in the text books. Hals- 
bury’s Laws of England (second edition) Volume 34, paragraph 29, under the 
Caption “ Interests which may be created by Will ” runs as follows : 

** Oneform of conditional giftis an option to purchase, or other gift conditional on some consider- 
ation being given. A mere option to hase given to a named donee may be personal to the donee 
and not transmissible ; on the other a gift for named consideration is prima facie construed 
as transmissible to the donce's representative and assigns. ...... m 

The donee must as a rule strictly comply with any terms of the option as to the time of signifying 
his exercise of the option, time of pzyment or otherwise. He is entitled on exercising the on 
to he rph se iie: the price, on any sale after the testator’s death made on a com 
purchase or in an action to the testator's estate." Ts 

Then in paragraph 153 of the same volume in the part entitled *' Legal inci“ 
dents of a gift by Will, " we have the following passage : 

* Whereas the testator has prescribed a period within which a condition must be performed, 
this period must be strictly observed subject to the jurisdiction, if any, of the Court to t relief 
from forfeiture. If, however, the testator has not prescribed such a period and the tion 1s one 


to be performed by the donee personally, not i the intervention or concurrence of any other 
person, the period for the performance of the tion is necessarily the life ofthe donee and no ; 
and the conditionis not lied with ifthe donce dies without having it. Where persons 


other than the donee are to be benefited, the period allowed is, as a rule, a reasonable period." 

We have been taken through most of the leading cases on which these passages 
are based and we are satisfied that this is a correct summary of the law. 

The following is a similar passage from Theobald on Wills (gth edition) at 
page 189: 

«€ Testators sometimes give options of purchasing a pu saga edd n) Such an option may 
be personal to the beneficiary or it may be transmissible. If issible it must be so limited 
as not to tranagress the rule against perpetuitics. à : 

The person to whom the option is given is entitled if he exercises the option to have the prope: ty 
free from incumbrances. 


But he must comply strictly with the terms of the option and if the option is to be exercised and 
the purchase-money paid within a given time, the option will be lost if this is not done, though there 
may be difficulties in the title or any other circumstance has caused delay.” 


Applying the rules summarised above to the present facts, we are of the opinion 

that the plaintiff had under this will an option to purchase item g of schedule “D” 

for a price of Rs, 4,125 exercisable so long as the estate was under the administration 
: " œ 
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of the executors, but that the will contemplates the cessation of the option at the 
time when the estate was transferred to the defendant on his attaining majority. 
The plaintiff not having exercised the option within the time contemplated in the 
will cannot now claim to exercise it against the defendant who er the terms 
of that will has to get an absolute estate in the property unhampered by any interest 
created in favour of anybody else. 
- ‘The result therefore is that the appeal must be allowed and the suit dismissed. 
The appellant is entitled to costs throughout. 

K.S. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Jusrrag HAPPELL. 


Ghulam Ghouse Saheb .. Appellant* 
D. 
Chowdri D. Raja Rao .. Respondent. 
Madras Houss Rent Control Order (XV of 1946) and pein Hi A D SH nia Pp 


—Tenant directed to give RHEIN pokey petition for evict 
Payment of rent already dus by tenanj—/ No new tenancy created. 

The t was directed by the House Rent Controller under the provisions of Madras Act 
XV of 1 to give possession ofthe house in which he lived to his landlord, the respondent and 
on his ing to do so on the due date, tho respondent filed on the next day an execution petition 
for the eviction of the appellant and proceeded with itin spite of the payment by the appellant 
ofrent in respect of the two previous months. It was pleaded in bar of execution that a new 
tengncy had been created by such payment. 

E dd aka kah, no & lay ria ta Pe: it was not casc of & tenant holding over n ded ae 

II ero Property O1 & person rema in possession Il c 
date on which he had been directed to give possession. ` i ii 

Appeal against the order of the City Civil Court, Madras, dated 11th October 
1946, in E.P. No. 1108 of 1946 in L. Dis. No. 1347 of 1946 H.R.C. 

M. M. A. Kirmani for Appellant. 

Massrs. Short Bewes and Co., for Respondent. 

The Court delivered the following 

JUDGMENT :—The appellant was directed by the House Rent Controllor to 

i ion of the house in which he lived to his landlord, the respondent, on 

Sth August 1946. He did not obey the order and the respondent accordingly 
filed an execution petition in which he prayed for his eviction. On 3rd September, 
1946, however, the appellant paid Rs. 44 to the respondent in respect of two months 
rent and obtained a receipt. Having done this he filed a counter affidavit in the 
execution proceedings in which he maintained thata new tenancy had been created 
by his payment of the two months” rent so that he was not liable to be evicted. 
This contention was rejected by the d an Judge, City Civil Court, Madras, 
and this ap 18 laid against his order. e contention that a new tenancy was 
created is on the supposition tbat the facts and circumstances of the case 
bring it under section 116 of the Transfer of Property Act. This, however, is 
UR case. ‘The appellant is not a lessee remaining in possession of the property 
after the determination of the lease. He is a person wrongfully remaining in 
possession beyond the date on which he had been directed by the House Rent 
Controller under the provisions of Madras Act XV of 1946 to give posession to his 
landlord. No new tenancy was, therefore, created ; and on the facts there seems 
to be no reason to differ from the conclusion reached by the learned Principal 
Judge, that the respondent received payment of the rent without undertaking not 
to evict the appellant. He filed the execution petition for the eviction of the appel- 
Jant on the day after the date on which the appellant should have given poesession, 
and he proceeded with it in spite of the payment made by the appellant. 

The appeal is dismissed with costs. 

V.P.S. ———— Appeal dismissed, 


#Appeal Against Order No. 685 of 1946. 21st February, 1947. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mg. Josa HORWILL AND Mr JusTidgE SHAHABUDDIN. 


Addepalli Venkatararna Ayya .. Appellant* 


D. ; 
Sait Khial Dass Topandoss by power of attorney agent Jatha- 
nand and others - à 
Civil Procedure Code (V of 1908), Order 21, rale P a IBA ial NE areal oe 
purchaser if essential —Application ter thirty daps of thesaleto bring onrecord the awction purchaser Sustain- 
ability. 


ications under rule go of Order a1 of the Code of Civil Procedure to set aside a sale of immove- 


Applicati s 
able property in execution o a decree are in effect applications made to the Court pointing ont ure 
; ing i Order 21 


to show that the. auction purchaser should appear in array of parties as & respondent. The only 
provision that safeguards the interest of an auction purchaser in this respect is the proviso to sub- 
ade us vu Nani hai eae Th eran sanged gadi pe ajaa uE 
sadara eg persons e sale. e 

rule 89 epi ue ed ee miel de ancuón pores witht 
the days of the un Ede paia ae dea ga ajah, aee and a 
pu impleading the auction purchaser though filed beyond tbe days accordingly 

Rodhakrishea Makesri v. Thanrzkh Mahesri, (1934) I-L.R. 62 Gal. 286 and Narayana Sahu v. Pentem- 
mal, (1929) 57 MLJ. 310 : LI.R. 52 Mad. 861 applied. 

A against and petition under section 115 of Act V of 1 praying that 
the TEER Court will be Ios oeie the orders off he Court th Subordinate 
Judge, Bezwada, diced 28th pus 1945 in CL.M.P. No. nil of 1945 „and 
240 of 1945 respectively in O.S. No. 24 oi 1939. 4 

G. Venkatarama Sastri for Appellant. 


P. Satyanarayana Rao for Respondents. 

The Judgment of the Court was delivered by 

SHAHABUDDIN, J.—The second defendant in O.S. No. 24 of 1939 in the Court 
of the Subordinate Judge of Bezwada filed on the 27th January, 1945, &n appli- 
cation under Order 21, rule go of the Civil Procedure Code to set e a sale 
in execution of the decree in that suit. He alleged that there was no publi- 
cation and that the decree-holder had colluded with one of the defendants and had 
the properties knocked down, for a low price. To this application he did not make 
the auction purchaser a party. Ps ie Sa 1945, he a petition for permission 
to amend the application by impleading the auction purchaser. The learned 
Subordinate Judge dismissed the application for amendment on the ground that 
it had been beyond thirty days from the date of the sale; and on the same 
day he dismissed the main application on the ground that the auction dari 
was not made a party to it and that, therefore, the application did not lie. The 
second defendant has filed this civil miscellaneous appeal against the order dis- 
missing his main application and the civil revision petition against the order dis- 
missing the application for bringing the auction purchaser on record. 

It is argued on his behalf that there is no ision in Order 2r, requiring 
an auction purchaser being impleaded in an application under Order 21, rule 
of the c. Therefore, the application when it was ted was a valid: 
application and consequently permission should have been praated to make 
the auction escala ct ee ication even though it was applied 
for beyond thirty days. It is also pointed out that the learned Subordinate Judge 
was not justified in dismissing the application on the ground that’ the auction 
purchaser was not a party to it. It is contended that the only requisite with 
regard to applications referred to in rule 92 is that no order sh be passed on 
those applications unless notice is issued to all persons affected by the sale. In 
support of these contentions reliance is placed on a Bench decision of this Court in 





*A.A.O. No. 476 of 1945 and 1rth April, 1945. 
Q.R.P. No. 977 of 1945. m 
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Narayana Sahu v. Pentammal!. That was a case where an application was made 
under rule 89 of Order 21, for setting aside a sale. To that application as origi- 
nally presented the auction purchaser was not a , and the lower Court 
dismissed the application presented subsequently for impleading the auction 
o because it had been filed beyond thirty days from the date of the sale. 
t was held that the omission to include the auction purchaser till after the 
x of the thirty days allowed for an application under rule 89 was not a 
fatal defect. 


It is contended on behalf of the respondents that this decision does not a ply 
to the case under consideration as here the application was under rule 9o. - It is 
further argued that if this decision is considered applicable to the present case it 
needs reconsideration in view of a decision of the Calcutta High Court in Bibi 
Sharsfan v. Habibuddin*, which, it is said, has met with the approval of their Lord- 
ships of the Privy Council in Seth Nanhelal v. Umrao Singh?, 


We have been through these decisions and in our opinion the contentions of 
the learned advocate for the appellant second defendant, have to prevail and both 
the appeal and the civil revision petition must be allowed. The fact that the present 
application was under rule y and not under rule 89 does not make any difference 
as far as the question raised before us is concerned. In our opinion the decision 
in Narayana Saku v. Psntammal!, is applicable to the facts of the present case. There 
are no doubt observations in the above mentioned Calcutta case which suggest 
that an auction purchaser should be impleaded in a petition to set aside the sale, 
but it does not appear that their Lordships of the Judicial Committee in referring 
to this decision with approval considered the present question. Rule go is to the 
effect that where an immoveable property has sold, the decree kolder or any 
person whose interests are affected by the sale may apply to the Court to set it aside 
on the ground of material ir ity or fraud. It appears to us that applications 
under this rule are in effect applications made to the Court pointing out irregularities 
or fraud in the Court sale. ere is nothing in this rule or in any of the rules of 
Order 21 to show that the auction purchaser should ap in the array of parties 
as a respondent. The only provision that safeguards interests of an auction 
purchaser in this respect is the proviso to sub-rule (2) of rule 92, which, is to the 
effect that no order shall be made unless notice of the application has been given 
to all persons affected by the sale. This proviso applies not only to applications 
under rule 89 but also to applications under rule go. The Calcutta h Court 
in Radhakrishna Mahasri v. Mahesri*, where the application was under 
Order 21, rule go, followed an earlier decision of the same Court where it had been 
held that there being no provision to the effect that an auction purchaser should 


be arrayed in an application under rule go in the nding categories 
of plaintiffs and defendants, to hold that an application without his 

is not valid would necessitate reading into the proviso of Order 21, rule 92, a manda- 
tory provision, which could have, had the Legislature so intended, been expressly 
mentioned. We, with t, agree with this view as well as the view taken by a 
Bench of this Court in Narayana Sahu v. Pentammal!. 


We therefore consider that the CORR as originally made was not incompe- 
tent and that therefore the petition for impleading the auction purchaser though 
^filed beyond thirty s should have been allowed. The civil revision petition is 
allowed with costs . e order of the lower Court di the main application 
is set aside, and that application will be disposed of on the merits according to law. 
The civil miscellaneous appeal is allowed. The costs in this Court will abide the 

result. ; ob 
K.S. ———— Appeal and petition 
allowed. 


Y A M.L.J. 310: LLR. sa Mad. 3. (1930) 60 MLJ. : L.R. 58 I.A. 5o. 
861. LL dis 4 oon I.L.R. 62 dal 286. 
2. (1911) 15 C.W.N. 685. f 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—FREDERICR WILLIAM GENTLE, Chief Justice AND Mr. Justice HAPPELL. 
R. M. P. R.M. M. Subramaniam Chettiar and others ..0 Patitioners* 


v. 
Navaneethakrishna Marudappa Thevan and another .. Respondents. 
Pi ivy Council —Practice— | adrattted—Records printed ta India and transmitted to Privy Council and 
received Financier of ons of the 1 rotor ea Parag Tan eee ed pante 
DANA ERE E igh ta India to ba added as party to appeal pending before His Majesty 


Where an appeal to His esty in Council has been admitied, (the records havi printed 
in India and transmitted to the Privy Council and received there, though not lodged) the 
Privy Council has seizin of the and hence an lication by a financier who hed remained 


ax parts, though impleaded in all proceedings, and his sons to be added as party respondents to 
le are 16 Privy Council will not lie to the High Court from which the appeal went up 


to the Privy Council. 

Even for substitution of a representative of & deceased party after the records have been 
despatched, the application i ee ee, It enquires into and 
expresscs ings of fact upon which it reports that report is sent to the Judicial Committee 
for that tri to dispose of the application. 

Petition presented under rule 119 of the Rules of the High Court, Ap te 
Side and rule 14 of the Judicial Committee Rules, 1920, praying that in the cir- 
cumstances set forth in the affidavit filed therewith, the High Court will be pleased 
to direct the addition of petitioners herein abovenamed, az., R. M. P. R. M. 
Subramaniam Chettiar and others as respondents in P. C. C. M. P. No. 417 
of 1945 wherein leave was granted to the petitioner therein to appeal to His Majesty 
in Council inst the final order of the High Court dated 24th October, 1944, 
in A. A. O. No. 303 of 1942, preferred inst the order of the District Court, 
Tinnevelly, dated 28th February, 1942, in E. P. No. 32 of 1935 in O. S. No. 2 of 1922. 

A. Sundaram Atyar for Petitioner. 

R. Purushothama Aiyangar, T. Aravamuda Aipangar, S. Ramaswami Atyar and N. 
Subramamam for Respondents. 

The Order of the Court was made by 

Ihe Chief justice.—ln this civil miscellaneous petition the applicants seek 
to be made parties to an appeal now pending before Majesty in Council. The 
first applicant was a to all the proceedings which have now eventuated in 


the appeal to the Judicial Committee, but throughout he entered no ap 
and remained ex parte. He appen io have Been a financier of one of tbe i 
in the litigation and his present object is to obtain more moneys in addition to 
what he has already recerved as consideration for financing the litigation. The 
other applicants are his sons. 


The appeal was admitted nearly three years ago. The records were printed 
in India, were transmitted to the Privy Council in December, 1946, and were 
received there on the 17th January, 1947, as evidenced by a letter of that date 
from the Registrar of the Privy Council to the Registrar of this Court acknowledging 
the receipt of the records of the proceedings and stating that the appeal has been 
ai sus n Privy Council Appeal No. 10 of 1947. 

It is in those circumstances that the application is made to this Court to add 
the petitioners as parties to the appeal eh bas now reached the Judicial Committee, 
even if the petition of appeal has not been formally lodged. 

Learned Counsel for the applicants was unable to indicate any rule or any 
authority which lends su to this application being made after the records 
bave been transmitted to and they have been received and acknow- 
ledged by the Privy Council. Reference during the argument was made to Haidar 





#O,M.P. No. 835 of 1947. 19th March, 1947. | 
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Ali v. Tasaduk Rasul: Ex Haider Ali}, a decision of the Judicial Committee in 1888. 
In that case, there been a change in a party to the a either by death or 
by alteration of status requiring a representative to be brought on LU 
the original party. Their Lordships of the Judicial Committee o that 
evidence being required as to the representative character of the person alleged 
to y that position, such evidence should be obtained in India and transmitted 
to the fudicial Committee. Another case referred to was 7adunandan Koer v. Ram- 
jiban Lal’. There, aw application was made to the High Court at Calcutta in a 
pending appeal to the judicial Committee, the records of which had not been 
aa to England, for substitution by reason of the death of a party or a 
change in status. Following a number of decisions, to which reference was made, 
the opinion was expressed that the Court had authority in that case since the records 
had not been transmitted. 


Rules 13 and 14 of the Judicial Committee Rules of 1920 provide for substi- 
tution of representatives of parties in an appeal to the Privy Council before the 
records have been transmitted and after that has taken place. Rule 14 provides 
that where, subsequent to the despatcb to England of the record, it becomes defective 
by reason of death, or change of status, of a party to the ap the Court from 
which pu ise is proceeding may, on the application of a person interested, 
cause A ificate to be transmitted to the Registrar of the Privy Council j 
who, in the opinion of the Court, is the proper person to be substituted or en 
on the record, in place of, or in addition to, the party who has died, or undergone 
a change of status. It is clear that where an application is necessary for substitution 
of a after the record has been despatched, the application itself is not dealt 
with by the Court. It merely enquires into, and liy icu eg d of, fact upon 
which it reports, and that report is sent to the Judicial Committee for that tribunal 
to dispose of the application. In the present instance a finding of fact is not required 
to be certified by this Court. If there was a general right for an Too of 
the present sort to be made, there must also be an equal right with regard to 
substitution of legal representatives, and there would haye been no need for either 
rule 13 or rule r4 of the Judicial Committee Rules of 1920. 


Reliance for the present application was sought to be placed on rule 119 (1) 
of the Ap te Side Rules of this High Court. All that that rule provides is that 
any supplemental record dealing with the addition of a party shall be transmitted 
to the Registrar of the Privy Council in manuscripts instead of being printed. 
The effect of that rule is to excuse the printing of any supplemental record, and 
it provides for nothing clse. 

There can be no doubt that when the records reach the Privy Council, the 
Board has seisin of the appeal. Firstly, the appeal is given a number, in this case 
No. 10 of 1947. Seco , pursuant to rule 34 of the Judicial Committee Rules, 
1925, unless the appellant takes steps to prosecute the appeal within four months 
of the receipt of the records by the Judicial Committee, the appeal shall be dismissed. 
The appeal itself could not be dismissed unless the Judicial Committee had cognizance 
of it. timation of the co ences of non-prosecution is expressed in the letter 


from the Registrar of the Privy Council dated 17th January, 1947, to which reference 
has already been made. 


In the absence of any authority either by way of a rule or decision Pa 
in any case, in my opinion, the present application does not lie to this Court ; 
and for that reason and for those Su expressed, in my view, it should be 
dismissed with costs. 


Happell, F.—I agree. 


K.S. — Petition dismissed. 





I. (1888) L.R. r5 I. A. 209 : I.LR. 16 Cal. 2. (1908) 41.0. 454, 
184 (P.G.). i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Ms. Jusriog Yanya ALL | : 
Karumuri Venkataratnam, 7n re .. Petitioner" 


Penal Code (XLV of 1860), section Ingredienis aace under — Usa of abusive twords— Mere 


using of those words amounted to intentional insult. 
Where tho Bench Magistrates in convicting the accused had not set out the abusive words in 
their judgment but were merely content with that the accused had abused the complainant, 


Held, that the conviction cannot be upheld because that finding was not sufficient by itself to 
warrant a conviction under section 504, Indian Penal Code. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the ju t of the Court 
of the First Class Bench Magistrates, Rajahm , dated 29th December, 1945, 
and passed in Full Bench Case Nos. 804 and 805 of 1945. 


K., S. Japarama Atpar for C. K. Venkatanarasimham and K. JNarayanasiami for 
Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

The Court made the following 


ORDER. —The petitioner has been convicted by the first Class Bench Magistrate, 
Rajahmundry, under section 504, Indian Penal e, and sentenced to pay a fine 
of Rs. 25. He is said to have sold on the previous day some tobacco to the com- 

lainant. Next day the complainant came to the petitioner and without paying . 
im the money removed the tobacco. This infuriated the petitioner and the 
petitioner is said to have used abusive words which provoked the complainant 
to beat him. It is also urged by the complainant that the petitioner besides abusing 
threatened to strike him with a knife; but the Magistrates did not t that 
of the case. They found, however, that the accused did abuse the cum 
or the non-payment of his dues and for removing the produce without payment 
and this abuse brought about the breach of the peace.  ' 


This finding is not sufficient to support the conviction under section 504, 
Indian Penal Code. That section requires firstly that there should be an inten- 
tional insult, and secondly that thereby the offender should have given provocation 
to any n intending or knowing it to be likely that such provocation will cause . 
him to the public peace or to commit any other offence. One of the essential 
elements constituting the offence is that there should have been an act or conduct 
amounting to intentional insult. That act in this case being the use of abusive 
words, it would be necessary to know what those words were in order to decide 
whether the using of those words amounted to intentional insult. The judgment 
of the Bench Magistrates does not set out those words, and in the absence of those 
words it is not possible to decide whether the ingredient of intentional insult is 
present in this case. The Magistrates were content with finding that the petitioner 
abused the complainant, but that is not sufficient by itself to warrant a conviction 
under section 504, Indian Penal Code. 


For these reasons the conviction of the petitioner cannot be maintained. The 
petition is allowed and the conviction and sentence are set aside. 


V.P.S. ——— Petition allowed. 





*Qrl.R.C. No. yor of 1946. _ EE yth March, 1947. 
(OrL R.P, No. 670 of 1946.) d e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—FREDEBRICK WILLIAM GENTLE, Chief Justice AND Mm. Justice 
PATANJALI SASTRI, 


The Western India .Oil Distributing Co., Ltd., through its local 


agent, idu " Appellant* 
V. K. Ronnie. Respondent. 
^. Limitation Act (1X y Articles B and 1 providing kis agent with petrol pomp, tank 
and accessories for B yu ner Ana agen ie iding agent nada mti fag 


—Claim for rea n vier 


sd D UII epis E eter et eee ee eer 
be returned on the termination of the agency, the cause of action for eru of Pe PUED tank 


and accessories arises on the termination of the ,and Article 89 of the Limitation Act 
applies and a suit instituted three years the cause of action arose will be barred. 
UE 45 cannot have any appli to such a case even if it is assumed that the delivery of 


tank, etc., was a ‘deposit’. The cause of action and the right to suc first arose when tho 
d a LA inan the parties ceased or the agency terminated and not on the date when they were 
delivered to the agent. 

Appeal under Clause 15 of the Letters Patent against the judgment and decree 

of Chandrasekhara Aiyar, J., dated 15th August, 1946, in G. C. C. A. No. 68 

of 1945, preferred to the Court against the decree of the City Civil Court, 
Mads, in O. S S. No. 327 of 1943. 

V. Radhakrishnayya, K. K. Pocker, N. Nmasimham, N. Ramakrishnayra, M. A. 
Ghatala and I. A. Salam for Appellant. 


G. Chandrasekhara Sashi for Respondent. 
The Judgment of the Court was delivered by 


Tha Chief Justice.—This is a Letters Patent Appeal against judgment of 
Chandrasekhara Aiyar, J., who reversed the decision of the learned Aid Additional 


Second Judge, City Civil Court, decreeing the ap ts’ (plaintiff in the suit) 
claim for the return of a petrol pump and tank or 2,900 its value. Since, prior 
to the suit, the respondent, (defendant in the suit), alleged he had p the 
pump from the appellants there was a claim in the alternative, for the price. At 
the trial, and also at the hearing before Chandrasekhara ‘Aiyar, J., the ownership 
of the petrol pump was asserted by the respondent. Both Courts held against 
this contention ; tere à is no appeal by the respondent and no notice of = 
objections has been given by him. Consequently the finding regarding 

lant’s ownership is conclusive. The learned Additional Second Judge held the 
suit was not barred. Chandrasekhara Aiyar, J., found to the m aaa 
the plaintiffs appeal against his decision dismissing the suit. 

The sole point for consideration is whether the claim is barred by the Limitation 
Act. 

The material facts are :—By an agreement in writing between the parties 
dated 19th October, 1933, the a ane appointed the respondent their selling 
agent for de eie in the Fields area. In October, 1934, the appellants 
supplied ndent with a petrol pump, tank and accessories ; they paid the 
cost of installation at the ra ondent's premises and he paid them Rs. 1 
security for the apparatus and for its return to the appellants. The agency agreemen 
was terminated in 1936 es the respondent retained the pump. About the end of 
that year he made some business arrangement with one Vanagangappa ey aes for 
continuance of the petrol station; according to the appellants’ evidence, 
gangappa Setty became their pie and from their letter to the respondent dated 

Rover herb 6, 1936, it appears they were agreeable that the pu should be sold 
to Vanagangappa Setty. He did not buy it and in August, 1937, the ent 
between Vanagangappa Setty and the respondent came to an end, and, if he was 
ever in that position, the former ceased to be-the appellants’ selling agent. On 


*L.P.A. No. 93 of 1946. 14th March, 1947. 
e 
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May 4, 1998, the appellants wrote to the respondent recording that he had expressed 
a desire to hand over the pump to them and enquiring when they should send a 
representative to take lon. The respondent replied by letter dated May 21, 
1938, denying he promised to return the pump and stating that their letter of 
ovember 6, 1936, was to the effect that the pump could be transferred to Vana- 
ppa Setty, and, as such, the transfer to them did not arise. On May 26, 
938, the ap ts wrote to the respondent that the pump was givcn to him as a 
trust to sell their petrol and, if he failed to hand it over immediately, they would 
take it that he was making & breach of trust in not returning the property to them 
when asked to do so. On June 29, 1939, the ap ts' advocate wrote to the 
respondent pu d immediate des of the pump and other accessories. 
No notice was of the last two letters and the pump was not returned. In 
execution of a decree obtained against the respondent by one Ramiah, the pump 


was sold in August, 1047; ata Court auction and purchased by for 
Rs. 1,800; at the end E 1942 the respondent repurchased it from Ramiah at the 
same price. Later he t to the Mysore ent for Rs. 2,900. On 


March 6, 1943, the ap ts’ advocate again wrote to the respondent, calling 

n him to restore arrange for the return of the pump and outfit forthwith. 
There was no reply to, and no compliance with, this demand and the suit was 
instituted on April 20, 1943. 


As above stated, the learned trial Judge decreed Genis he directed the 
return of the pump "within fourteen days and in default of its delivery, payment 
of its value, Rs. 2,900, the appellants to give credit for the sum of Rs. 1,000, the 
amount of the security deposit. As regards limitation, the learned Judge appears 
to have come to the conclusion that the respondent was a trustee of the pump 
and that section 10 of the Limitation Act applied so that no period of limitation 
ran against the appellants. Ina Chandrasekhara Aiyar, J., held that section 10 
did not apply, that either Article 49 or Article 89 applied, the claim was barred 
and he allowed the appeal and dismissed the suit. 


With regard to section 10: Ina series of cases, of which the Official Receiver 
of South Arcot v. Kulandaivelu Chettiar!, is the last, it has been held that the section 
does not apply when the property does not vest in the individual sued. In the 
present instance it is common ground that the property in the pump did not vest 
in the respondent, but, throughout, the ai pa remained the owners of it; 
Mr. Radhakrishnayya, for the appellants, very properly drew our attention to 
this line of cases but he did not pursue the contention regarding the applicability 
of section IO. ; 

Mr. Radhakrishnayya contended that Article 145 applies to the suit. That 
Article provides as follows :— 





Description of suit. Period of limitation. Tune from which period 
begins to run. 





to recover moveable property go years The date of the deposit or 
deposited or pawned. pawn. 





The argument was put thus: The delivery in 1934 of the pump-by the ap- 
pellants was a “ deposit" with the respondent who was the depositary ; the suit 

was to recover the pump and the period of limitation commenced to run from the 
d of the deposit and it had not expired when the suit was instituted’ in 1943. 
. Consequently the suit is not barred. 


I. (1945) 1 M.L.J. 31: LL.R. (1946) Mad. 499. l 4 
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In Mulla Vesttil Sesti Kutti v. Kunhi Patkumma!, Abdur Rahim, J., observed at 
page 1053 of the report, that 

“Tt is a well-known.rule for construing the, Indian Statute of Limitation that we must read the 
first and. third columns together." 


The article will apply only if the facts fall within both those columns, if only one 
column covers the facts, then the article will not apply. I will assume, for the 
purpose of the present consideration, that the delivery of the pump to the respondent 
was a “deposit” within column 1 of Article 145. ‘That column gives the nature 
or description of the suit to which the article applies ; column g gives the time 
ified in column 2, from which the limitation period begins to run and when 
right to sue commences. If Article 145, applies in the present instance the 
appellants must have had the right to sue for recovery of the pump from date when 
it was delivered to the respondent. Unless they had that right, section 145 canno 
be applicable. : 
To have the right to sue from the inception, the a ts must have had 
the right to d and to have immediate possession of the pump at any time 
from and after the date when it was delivered to the respondent. 
Clause 20 of the agency ent provides that : On the termination 


of the agreement the respondent hand over to the appellants all tools, acces- 
sories and other articles which may have been entrusted by the appellants to the 


respondent. The ent does not require the respondent to return those things 
at any time earlier its termination. 
Whilst there is no express ision in the agreement for the appellants to 


entrust those things to the respondent, since clause 20 provides for their being handed 
over at the termination of the agreement, it contemplates such entrustment. The 
things which are contemplated to be entrusted are adjuncts to the sale of petrol. 
A petrol pump and tank is clearly “ an accessory or other article” and is an adjunct 
to such sale. If there had not been the agency agreement between the ies, the 
pump would not have been entrusted, or supplied, to the ndent by the ap- 

ts and it is one of the things which the agreement contemplates being supplied 
and which the respondent was under obligation to return at the termination of 
the agreement. 

It is instructive to examine how the appellants themselves viewed the position. 
Their advocate’s letter dated March 6, 1943, states that the pump, tank and acces- 
sories to the pump outfit were supplied to enable the respondent, as the appellants’ 
dealer, to carry on business in the sale and distribution of petrol and against the 
supply the e a it of Rs. 1,000 returnable to him on the return 
of pump and outfit in and workable condition after conclusion of the 
business. It appears from this letter, that the respondent's obligation to return 
the pump did not arise while the business relationship existed between the parties, 
and, it must follow, that the appellants had no right to demand return of tt until 
the conclusion of that relationship, that is to say, when, the agency agreement 
terminated. 

Reference to the plaint can now be made to ascertain how the appellants 
put their case for the return of the pump. In h 4 it is Del that it was 
also agreed between the parties that, in order to facilitate, and for the purpose of, 
the sale of petrol to be supplied by the appellants, the respondent should be supplied 
with a petrol tank and pump belonging to the ap ts ; as part of that arrange- 
ment the respondent = aoe d deposit a sum of Rs. 1,000 with the appellants as 
security for the proper care and maintenance of the tank and pump and for its 
due return at Madras in a sound condition at his own expense at the termination 


of the agency or whenever called upon E fare in the exigencies of their 
business or when business with respondent for any reason. ere is no plea 





1. (1917) 93 M.L.J. 920 : L.L.R. 40 Mad, 1040 (F.B.). 
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that the appellants were entitled to possession or return of the pump from the date 
when it was supplied to the respondent. 


According to this plea there was a separate agreement for the supply of the 
pump, which was for the purpose of and to facilitate, the sale of the appellants’ 
petrol. The respondent was not obliged to return the pump save in one of three 
events, upon the happening of which his obligation first arose. Consequently, 
he had the right to retain it until one of those events occurred. During the subsis- 
tence of the agency, or the agreement, the appellants could demand its return but 
only when such demand was justified by the exigencies of their business; until 
that contingency arose no demand for return could be made ; in the absence of 
a contingency giving rise to a right to demand return of the pump the respondent 
was entitled to retain it until the termination of the agency with the appellants 
or the cessation of the business with them. ‘The appellants had not an unqualified 
right to immediate possession of the pump and had not an unqualified right of 
suit for its recovery from the date when it was delivered to the respondent ; the 
right to PN and the right of suit accrued upon the happening of one of the 
events, abovementioned when the cause of action first arose. 


For Article 145 to have application there must have been an unqualified right 
to sue for the return of the pump, from the moment when it was “ deposited ” 
with the respondent. The cause of action and the right to sue first arose when the 
business between the parties ceased or the cy agreement terminated in 1936, 
some two years after the pump was ue es the ddp In those circum- 
stances the suit for the recovery of the pump does not within column 3 of the 
article. 

In Ram Rambijay Prasad Singh v. Mt. Bachia Kuari!, the excutors of an employee 
sued the employer for the return of money deposited by the deceased as securi 
for good conduct. The security was not returnable while the employment continued. 
It was held that Article 145 did not apply as no cause of action arose at the date 
of the deposit. In his judgment Wort, O.C.J., observed : 

‘The Limitation Act provides for time running only after the cause of action has arisen,” 
With respect I agree with the above decision and observation. 

Further, other facts and circumstances negative a right of suit from inception 
of the supply of the pump and tank. It was installed in the respondent’s premises 
where the tank was embedded in the ground. There could not have been an 
intention that as soon as the installation was complete, the appellants should have 

.@ right of immediate return of it. 

In my opinion, whether the pump was supplied to the respondent pursuant 
to the agency agreement or pursuant to & te ent, as pleaded in the 
plaint, Article 145 does not apply to the app ts’ suit for its recovery. 

The respondent was the appellants’ wd sell their petrol The pump was 
supplied to him for that reason and to facilitate his sale of the appellants’ petrol. 
It is beyond doubt, in my view, that the pump was received by the respondent 
as agent for his principals, the appellants. His duty was to account to his prin- 
pals for the pump by returning it to them at the termination of his agency in 1986. 
Article 89, so far as material, provides that a suit by a principal against his agent 
for moveable property Ived by the t, and not accounted for, shall be insti- 
tuted within three years from the termination of the agency. The respondent 
did not return the pump to the appellants, and, thereby, he failed to account to 
them forit. 'lhe suit was for the return of the Pnp and, in the alternative, for 
payment ofits value, which are claims j e respondent to account for the 
moveable property which he had received from the appellants as their agent. In 
my view the suit, clearly, is one to which Article 89, applies ; the cause of action 
arose in 1986 and, when the suit was instituted in 1948, it had become barred by 
limitation. 





I. ALR. 1939 Pat. 688. 
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On behalf of the ndent it was contended further that Article 49 applies. 
It was pointed out that the respondent failed on two occasions to comply with the 
appellants’ demands for return of the pump, which demands are contained in their 
letters dated May 28, 1938 and June, 29, 1939 ; it was also argued that the a 
pellants’ letter dated 4th May, 1938, was another demand for the return of the 
ump, which demand was expressly refused by the respondents letter dated 21st 
May. 1938. It was contended that the above failures and refusal to return the 
pump to the ens cach created a cause of action for which a suit lay on the 
dates thereof, all of which causes of action arose more than three years prior 
to the institution of the suit out of which this appeal arises; in those circum- 
stances, Art. 49 applies and by which the suit has me barred. 


Since I have come to the conclusion that Articie 89 applies and it bars the 
suit, consideration of the question of the application of Article 49 is unnecessary. 


Mr. Radhakrishnayya for the ap ts and Mr. Srinivasa Ai for 
the respondent addressed arguments at to us ing the nature of supply 
of the pump and whether it was a “ deposit ” within Article 145. Many reported 
cases in this and other High Courts were cited by cach Counsel in which 


it was discussed whether the word “ deposit" in the articles is used in its wider 
sense, namely, a bailment of moveable property by one person to another in every 
circumstance, or whether it has the narrower meaning of “ depositum " of the 
Roman Civil Law and excludes other forms and bailment, e.g., " mandatum ", 
“ commodatum " and “ locatio operis faciendi ", as expressed in the same Code 
of law. ‘Those cases are peculiarly conflicting, many of the opinions in the ne 
ments are obiter dicta and not authoritative decisions. Since it is unn 


ecessary for 
the p of the present appeal ta give a finding upon the meaning of “ vigor S 
in Article 145, and if an opinion were it would do no more than add futher 


obiter dictum to the existing collection, | do not propose to discuss the question. 
Nevertheless, one is appreciative of the able arguments upon the subject which 
were addressed by learned Counsel. 


In my opinion and for the reasons given, this appeal should be dismissed with 


Patanjali Sashi, J.—1 agree. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :— MR, Jusrior YAHYA ALI. | 

Narayanaswami Mudali .. Petitioner* 

Kerosene Control Order, , rals 12—Ds India Rules, » Section B1. (4)—Sale tin 
AER Sil, UP bali Ba seta dis Pein ni: 999) ms oo 

Where the only evidenco was that the petitioner conducted a solitary transaction of sale of one 
tin of kerosene, 
Held, that it would not constitute the petitioner a retailer nor would it constitute the trans- 

an 


action a busincss to amount to his carrying 
clause 12 of the Kerosene ea ee Carrying on a business always connotes conduct- 
ing of more transactions than one by way of trade or commerce and the concept of a -dealer also 
nala it implicit the notion that he carries on transactions of purchase, sale or distribution as- a 
css. l 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the j ent of the Court 
of ons, North Arcot Division at Vellore, dated 15th March, 1946, and passed 
in Criminal Appeal No. 14 of 1946, preferred against the judgment of the Court 
of the Additional First Class Magistrate of Ranipet, in C.C. No. 123 of 1945. 
A. Nagarajan for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
*CrLR.C. No. f 1945. 28h N aaah. 
SIREN EE. Nam 
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The Court made the following 


ORDER. — The petitioner has been convicted of an offence under section 81 (4) 
of the Defence of India Rules for violating clause 12 of the Kerosene Control Order, 
o prescribes that no person carry on business as a retail dealer unless 
he been registered as such under the Kerosene Control Order by the Collector 
having jurisdiction over the place where the retail dealer carries on business, A 
dealer has been defined in the Control Order itself as a person dealing in the 
sale or distribution of kerosene. In the present case the only evidence is that the 
petitioner conducted a solitary transaction of sale of one tin of kerosene but that 
does not constitute him a retailer nor does it constitute the transaction a business 
to amount to his carrying on business as retail dealer within the meaning of clause 
12. Carrying on a business always connotes conducting of more transactions 
than one by way of trade or commerce and the concept of dealer also has in it 
implicit the notion that he carries on transactions of sale or distribution 
as a business and both these expressions exclude the idea of a solitary transaction 
of purchase or sale constituting either a business or constituting the person making 
the sale a retail dealer. The petition is allowed and the conviction is set aside 
and the fine if paid will be refunded. l EL 
KG — | . . Petition allowed. 


J 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Jura YAHYA ALI. 


S. Komarappa Goundan '".. Patitioner® ` 
D. : 
S. Ramaswamy Goundan i .. Respondent. — 

Civil Procedure Code (V tions 151 and 10—Inherent poter of High Court to stay trial 
dod e Us Ra Pact ie pes before ii— Conditions to be laine Seine 1a 
mailer in isra " — Eng. "EN dise 

The High Court in the exercise of its inherent jurisdiction can stay the trial of an independent 

before it if (i) it isin t 


suit in the course of the j he interests of justice or to prevent 
abuse of process of the and (ii) there 1s no other remedy available to the applicant. 


As the words “ the matter in issue” In section 10, Civil Procedure Code, have to be deemed 
to denote the entire subject in controversy, relief under that section would not be available whero 
the facts in the two suits are not common except only with regard to one matter in issue. 

Baleji Rao v. Natesa Chetty, (1947) 1 MLL.J. 330, followed. - , 
Petition praying that-in the circumstances stated in the affidavit filed th 
with the High Court will be pleased to issue an order directing stay of trial of O.S. 
No. 32 of 1946, Subordinate Judge's Court, Salem, pending S.A, No. 2081 of 1946 
referred to the High Court against the decree of the District Court, Salem, in 
AS. No. 170 of 1945 preferred nee the decree of the Court of the Subordinate 

Judge, Salem, in OS. No. 58 of 1943. 
S. Thyagaraja Aiyar for K. V. Ramachandra Aiyar for Petitioner. . 
T. R. Ramachandran for K. S. Dasikan for Respondent. 


The Court made the following 

Ornper.—This is an application for stay of the trial of O.S. No. 32 of 1946 
on the file of the Sub-Court, Salem, pending the disposal of S.A. No. 2081 of 1 
of this Court. In the counter filed by the respondent an objection was taken lat 
the application is not main bern ble as bra 2 d d m this nad 

ce to any proceeding in the suit so ‘ ve examin 

i 0 mm in m Rao v. Natesa Chetty’, and relying on a 
number of cases cited therein 1 have come to the conclusion that if certain conditions 


 &(, M.P.- No. 6033 of 1945. X |. s6th March, 1947. 
1. (1947) 1 M.L-J. 330. Es 
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are satisfied there can be no question that the trial of an independent suit can be 
stayed by this Court in the exercise of its inherent powers under section 151 of the 
Code of Civil Procedure in the course of other proceedings pending before it. The 
conditions to be satisfied would be firstly the two pre-requisites mentioned in section 
151 of the Code itself, namely, that the stay has to be ordered in the ends of justice 
or to prevent abuse of the process of the Court ; the other condition would be that 
the d pu for stay has no other remedy available to him in law which he can 
seek from a competent Civil Court. I have pointed out in that judgment that if 
the i ica can get the particular suit stayed under section 10 of the Code it 
would be incumbent upon him to adopt that course before invoking the inherent 
jurisdiction of this Court under section 151. In the present case what is urged 

the learned counsel for the respondent is (although this point was not. directly 
or indirectly raised in the counter) that O.S. No. 32 of 1946 is a later suit and 
consequently an application could be made in the Sub-Court, Salem, for its stay 
under section 10 of the Code. It is admitted that this is a later suit but it is argued 
by the learned counset for the petitioner that section 10 would not be applicable 
to the present case as the facts in the two cases are not common except only with 
regard to one matter in issue relating to the partition of 1938. The premises on 
which this argument is based are not denied; and it follows having regard to 
the decisions which I shall presently refer to, that section 10. of the Code cannot 
apply to such a case. 


It has been held in a long series of cases of this Court that the words “ the 
matter in issue " in section 10 should be deemed to denote the entire subject in 
controversy. Wenkatasubba Rao, J., in Sreeramulu v. Sreeramulu*, Srinivasa Ai ar, 
J., in Kunnamangalath v. Koman Nair? and Curgenven, J., in Vellachami v. Muthiah 
Chetti?, enunciated this position differing from the Calcutta decision in Sm. Finnat 
Bibi v. Howrah fute Mills Co., Lid.*, which wasa decision of a single Judge who had 
failed to notice an earlier Calcutta decision in Bepin Behari v. Jogendra Chandra’. 
The earlier Calcutta decision was followed in the earliest of the Madras cases 
referred to above in Sreeramulu v. Sreeramulu!, All these cases were again reviewed 
by Walsh, J., in two judgments both of which are reported in the same volume, 
Murugesa v. Balasundarammal* and Mahaganapathi v. Natesa Atyar’?. The learned 
Judge pointed out that the use of the definite article “ the ” in “the matter in issue ” 


in section IO suggests that the rule will not apply where only “a matter in issue is 
common". 


The only other question ining to be considered is whether it is in the 
interests of justice to stay the trial of O.S. No. 32 of 1946. An important question 
in the litigation is about the genuineness of the release deed whose foundation is 
the all partition of 1938 ; and the question of the release and of the partition 
deed is undoubtedly common to both the cases, I therefore consider that it is in 
the interests of justice to stay the trial in O.S. No. 32 of 1946 on the file of the 
Sub-Court of Salem, as to a very large extent the disposal of the appeal one way 
or the other here will have an important bearing upon the material questions at 
issue in the suit sought to be stayed. 


The petition is ordered. 





V.P.S. Petition allowed. 
1 ALR. iga Mad. 304. f < A ALR. 1917 Cal. 248. 
g. (gs) M.L.J.a251. ^ - ALR. 1995 Mad. 24: (1994) 67 M.L.J. 
3. 1927 Mad. 1192. 748. 
9 4 ALR 1932 Cal. 751. 7. ALR. 1995 Mad, 11a. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice YAHYA Arr. l 


Appavoo Pillai .. Peiitioner.* 

` . District Police Act (XXIV of 1859), sections 47 and 5 and applicability of—Private person com- 
platning against police for perfunctory discharge of tnt found baseless—Prosecution of the 
complainant by police section 47—Applicability of section 53 to the case. 


pu eae ME RAD ce E 
In a perfunctory manner, upon which an inquiry was held and the complaint was found to be baseless. 
Thereafter the ice took action against the complainant under section 47 of the District Police 
Act. It was pleaded in defence that the prosecution was barred under section 53 ofthe District 
Police Act as it was beyond three months af the act complained of. 

Held, that section 53 of the Act had no lication to cases of this kind. The section applies 
to those actions and prosecutions which are inst ns for anything done or intended 
i5 bedonsenher dade: the provinions ofthe Di iet Police Actor under The provisions of any oiler 
law for the time being in force conferring powers on the police. The actions and prosecutions com 
a ara er ee aaa aaa against the police for acts done in the discharge 
of police duties. 


Held further, that the place from where the communication by the private person containing 
charges against the police was posted is a place where the complaint under section 47 could be filed. 

Petition under sections 495 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Seasion 
of Trichinopoly division, dated 5th October, 1946, in Crl. R.P. No. 21 of 1946 
(C.C.No. 1996 of 1946, Sub-Magistrate’s Court, Lalgudi). 


P. Chandra Reddit and R. Rangachan for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


ORDER, —Ihe first contention put forward by Mr. Chandra Reddi in this 
case for the defence is that the prosecution is barred under section 53 of the District 
Police Act as it was beyond months after the act complained of. The act 
complained of was that the police officer conducted the investigation in this parti- 
cular case in a perfunctory manner. This complaint was made in a communication 
that was addressed by the petitioner to the District Superintendent of Police, 
Trichinopoly. On the wrapper it was superscribed to the Inspector General of 
Police, Madras, and was received at Madras and transmitted to the District Superin- 
tendent of Police who in his turn sent it to the Police Inspector who after enquiry 
found that the allegations against the police officer were baseless. Upon this report 
action was taken against the petitioner under section 47 of the District Police Act 
which provides : 

* T£ any person shall assault or resist any police officer in the execution of his duty, or shall aid 
or incite any other person so to do, or shall maliciously and without probable cause prefer any 
false or frivolous charge against any police officer, such person shall, on conviction of such offence 


before any Magistrate, be liable to & fine not exceeding fifty rupees ..... 
The complaint was first filed before the he Sub Mage Musiri. That Sub-Magis- 
trate transferred the case to the file of the Sub- istrate, Lalgudi. The matter 
came up to this Court in criminal revision case No. 984 of 1945 on the question 
as to whether that Court had jurisdiction. The petition was dismissed, holding 
that the Gourt in Trichinopoly (Lalgudi) had jurisdiction and that prosecution 
need not be instituted in Madras as was contended. The District istrate, 
Trichinopoly, appears to have subsequently withdrawn the case to his file and 
again re-transferred it to the file of the Sub-Magistrate, Lalgudi, for disposal, 
The point raised under section 58 of the District Police Act is that the order 
of the District Magistrate UE the case to his file and transferring it to the 
Sub-Magistrate, Lalgudi, was beyond three months after the act complained of 
and that therefore the prosecution is barred by time. I find no force whatever 


26th March, 1947. 





* (rl. R. Cl. No. 1909 of 1945. ` 
(Crl. R. P. No. 1249 of 1946). 
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in this contention, Section 59 has no application to cases of this kind. Tt applies 
to those actions and prosecutions which are taken against persons for anything 
done or intended to be done either under the provisions of the District Police 
Act or under the provisions of any other law for the time being in force conferrin 
powers on the police. It cannot be said that the petitioner is a person who di 
anything or intended to do anything under the provisions of the District Police 
Act or under the provisions of any other law elu a da on the police. 
The remaining provisions of section 53 also distinctly indicate that the actions 
and prosecutions contemplated under section 53 are those instituted against police 
officers for acts done in the discharge of their malice duties. 


The next ent is that Lalgudi Court had no jurisdiction whatever and 
that the District Magistrate by withdrawing it to his file could not confer such juris- 
diction. The learned Public Prosecutor points out that the letter addressed to 
the District Superintendent of Police was posted by the petitioner at Tiruvasi which 
is within the limits of Lalgudi Sub-Magistrate’s jurisdiction and for defamation 
the place of posting is one of the places where the complaint can be filed, because 
it is the commencement of the process of publication. I find no substance what- 
ever in the petition. 
The petition is accordingly dismissed. 
K.C. ———— Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Jusrias YAHYA ALI. 


Thanikachala Mudali and others .. Pelilioners* 


U. 
Ponnappa Mudali .. Respondent. 

Criminal Procedures Code (V of 1 3), section 436, Proviso—Dismissal of complaini—Dischar ge of accused 
we) section aja complaini—Dismissal after das fe Ral sworn statement of complainant——Frrther 
enquiry order im revision withowt notice to accusod—Leg ; 

After some of tho prosecution witnesses were examined, a complaint of defamation was adjourned 
and on the adjourned date it was dismissed as the complainant was said to be absent and the 
accused were discharged under section 259, Criminal Procedure Code. A fresh complaint was 
preferred but the trial te dismissed it after i the sworn statement of the com- 

inant. The Sessions in revision set aside the order of dismissal and directed the restora- 
tion of and into the complaint without any notice to the accused. On a conten- 
tion in revision that notice to the accused was necessary before an order for further 
enquiry could bo made, ` 

Held, that the proviso to sectlon 496, Criminal Procedure Gode, only directs notice in the 
case of ‘ any person who has been discharged” and not in the case of a person to whom no 

rocess has been issued and when the complaint has been dismissed without notice to him, 
Hence the order of the Sessions Judge was right. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, pray’ 
that the High Court will be pleased to revise the order of the Court of the 
Session of North Arcot division at Vellore in Grl.R.P. No. 8 of 1946, dated gth 
August, 1946 (C.C. No. 9 of 1946, Additional First Class Magistrate, Ranipet). 

D. Munikanniah and S. Vaidhyanathan for Petitioners.. 

P. Krishnamachari for Respondent. 

The Public Prosecutor (V. L. Ethiragj) for the Crown. 1 

The Court made the following 


Onpzn.—The facts of the case out of which this revision petition arises are 
very simple and are fully set out in the judgment of the learned Sessions Judge. 
The petitioners were the accused in C.C. No. 162 of 1945 on the file of the Additional 
First Class Magistrate, Ranipet. That wasa case brought by Ponnappa Mudali 
Hone e ur uu Tu 


* Or. R. G. No. 1060 of 1946. 21st March, 1947. 
e (Qr. R. P. No. 1014 of 1946). 
© 
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charging the accused with having defamed him. After four prosecution witnesses 
were examined the case stood posted to 24th January, 1946, for the examination 
of the rest of the prosecution witnesses. en the case was called on that date, 
the complainant was said to be absent and the accused were discharged under 
section 259 of the Code of Criminal Procedure. The complainant did not file 
a revision petition against that order of discharge, but hepreferred a fresh complaint 
against the petitioners for the same offence as he was clearly entitled to do under 
the law. The Additional First Class Magistrate dismi that complaint after 
recording the sworn statement of the complainant and without issuing cess 
to the accused. The complainant preferred a revision petition in the Sessions 
Court of Vellore, against the order oF dismissal of the complaint, and the Sessions 
Judge set aside that order and directed the restoration of, and further enquiry into, 
the complaint. 

The main objection raised for the petitioners is that the Sessions Judge ordered 
further enquiry against the petitioners without notice to them and without giving 
them an opportunity to show cause, as required in proviso to section 436 of the 
Code of Criminal Procedure. Itis pointed out that this was the second complaint 
and that in the prior proceeding the accused had appeared and had contested the 
case and that er the accused were discharged. I find no force in this 
contention as the proviso to section 496 only directs notice in the case of “ any 
person who has been discharged " and not in the case of a n to whom no pro- 
cess had been issued and when the complaint has been dismi without notice 
to him. It has been held by a Full Bench of this Court in Apparao Mudaliar 
v. Janaki Ammal! : 

‘An accused person is said to be discharged (within the meaning of the proviso to section 436 
SU cubos dunque fo Mali nd it him is thrown out under sections 209, 
253 or 259 or when tho Advoca enters a prosequi under section 993. The expression 


person has been discharged’ in section 4 refers to a person who has been discharged under 
i no process has been issued under section 204 


sections 209, 258 Or 259. Luar against 
i not a discharged person and ore no notice is necessary to him, when. ...... the Sessions 
ao enquiry into a complaint dismissed under section 203 or sub-section (3) of 
on 204, . 

The same view was held by the Allahabad High Court in Emperor v. Gajraj Singh". 

On the merits there is no substance in this case. As pointed out by the learned 
Sessions Judge the real test is good faith, and this is simply satisfied by the fact 
that the complainant was present at 11 A.M. on the date of hearing. The only 
default committed was that he was not there at 10 A.M. which was mentioned 
in the muchilika executed by him ; but itis evident that he came within the appointed 
time and he had to go away to instruct his vakil and came back to Court at 11 A.M. 
which was the appointed hour for the sitting of the Court. In these circumstances 
the dismissal of the second complaint by the Additional First Class Magistrate was 
not justified, and tbe learned Sessions Judge was right in reversing that order 
and directing further enquiry. The petition is tnis. 

V.P.S. ———— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :— MR, Jusrta& WADSWORTH. 


Kuppa Sankara Sastri and others .. Appellanti* 


v. 
Kakumanu Varaprasad and another .. Respondents. 


Cini! Procedure Code (V of 1908), section 144—Restitution—Sals in execution of mortgage decree (for 
U porary a em 1,900 and Rs, 2,223 respectively after rejection 
‘ 


about Rs. 4,120) of too items 

under section 1 Madras Act of 1938) on the that appl was mot possessed of sa interest 
in agricultural land-—Order on revision afier of sale that the equity of redemption mast ba deemed to 
be saleable interest in agricultural sealing dmn of decree to Rs. 2,469—Restituttca— 
Criterion—Sale if to be set aside. 


Madras Relief Act (IV of 1998), sections 7 and 19—Sale in execution of decree which is 
subsequently pacino AR 
1, (1926) 51 M.L.]. 605 : I.L.R. 49 Mad. 918 (F.B.). 2. (1925) I-LR. 47 All 722. 
* A., A. A. O, No, 298 of 1945. 28th February, 1947. | 
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After the rejection of an application under section 19 of the Madras Agriculturists’ Relief 
Act on the ground that the mortgagors j t-debtors had no saleable interest in agricultural 
land and wero therefore not '' agriculturists two items of property were sold in execution of the 
mortgage decree for Ra. 1,900 and Ra.2,223 ively, the preliminary decree being for Ra. Ma 
A revision petition against the rejection of the application under ee of Madras Act o 
1998 resulted in a decision that to extent of their interest in the equity of saat ala e rias 
debtors must be deemed to have been possessed of a saleable interest m agricultural lands therefore 

iculturists. The decree was then scaled down to a sum of Rs. 1, E o ind 493 costs with 
ent interest ing in all to Rs. 2,469. The Jugo claimed by way of 
restitution the cancellation of the sale on payment by them of the amount of the decree as scaled 
down or at least that the sale of the second item of property should be set aside on payment of 
the small balance of the scaled down amount due. Negativing the claim, 


Held: (i) Unless the decree had been amended by riate procedure it was not open to the 


executing Court to refuse to execute the decree as it s and the sale did not offend section 7 
of Madras Act IV of 1998. 


(if) Had the ultimate decree as scaled down been in existence at the time of the sale the exe- 


cuting Court would have had no option but to proceed with the sale of the second item also as the 


xp the first item would have left a balance of approximately Rs. 569 still due under the amended 
ecrec 


(tit) The judgroent-debtors are entitled only to a refund of the difference between the amount 
due on the decree as scaled down and the amount realixed by the sale. 


True criterion for restitution indicated. 
Venkataswami Naidu v. Annapparedd: Nagtreddi, (1946) 1 M.L.]. 5, applied. 


Appeal against the order of the District Court, Guntur, dated 14th August, 
1945, 1n A. 5. No. 565 of 1944 (E. P. No. 341 of 1943 in O. S. No. 36 of 1:936, 
9 i 3 3 
Subordinate Judge's Court, Tenali). 
M. S. Ramachandra Rao for Appellants. 


P. Satyanarayana Rao for Respondents. 
The Court delivered the following 


JUDGMENT.—The appellants were indebted to the respondents under a mort- 
gage of 1928. A suit was filed on the mortgage and a preliminary decree was 
passed on the 13th August, 1937, for a sum of Rs. 4,119-7-4. A final decree followed 
on the 8th January, 1938. application was filed under section 19 of Madras 
Act IV of 1938 to scale down the decree. At the time when this application was 
filed, execution proceedings were pending. The application was rejected on the 
ground that the judgment-debtors were not agriculturists, they having no saleable 
Interest in agricultural lands. The sale was held on the gth January, 1939. Item I 
realised Rs. 1,900 and item II realised Rs. 2,223. The decree-holder was the 
purchaser of both lots. The judgment-debtors filed a revision petition against 
the dismissal of their application under section 19 of the Act but there 
was no stay of confirmation of the sale, nor was any deposit made or tendered 
even of the admitted amount. The revision petition resulted in a decision that 
to the extent of their interest in the equity of redemption the judgment-debtors 
must be deemed to have been possessed of a saleable interest in agricultural lands 
and therefore to be agriculturists. The application under section 19 of the Act 
was remitted to the trial Court with the result that the decree was scaled down 
to a sum of Rs. 1,728-9-0 and Rs. 493 costs with su ent interest. On the 
basis of the decree as scaled down the amount which must be deemed to have been 
due at the time of the sale was approximately Rs. 2,469. 


The appellants claimed by way of restitution the cancellation of the sale on 

ent by them of the amount of the decree as scaled down. Both the Courts 
below have held that they were not entitled to have the sale cancelled but that they 
are entitled to a refund of the difference between the amount due on the decree 
as scaled down and the amount realised by the sale. 


In ap it 1s contended firstly that the sale for more than the scaled down 
amount offended against section 7 of Act IV of 1938 ; and secondly that the equitable 
way of dealing with the application for restitution 1s to set aside the sale, at any 
rate, of the second item, leaving, the judgment-debtors to deposit the small amount 
which remained due under the revised d es after the sale of the first item. 


I] RAMASWAMI REDDI J. DEIVASIGAMANI PILLAI, ~ 37 


The first argument cannot be sustained. It is now well settled that the general 
provisions of section 7 of Madras Act IV of 1938 must be read in the li t of the 
specific provisions of section 19 relating to decrees; and unless apd until the proper 
procedure has been taken to alter the decree, it is not open to the executing Court 
to refuse to execute the decree as it stands. 


The second argument also seems to rest on a misunderstanding of the correct 
legal position. When the first item was sold for Rs. 1,900 there would remam 
an amount of approximately Rs. due under the decree as finally scaled down. 
This amount was secured on the ce of the hypotheca and unless it was paid 
the Court had necessarily to complete the sale. It has not been shown that the 
second item was capable of sub-division with convenience or that if the decree 
as ultimately revised had been in existence at the time of the sale, the sale of the 
second item would not have been necessary in order to realise the balance of the 
decree. The legal position has been summarised in Venkatasam Naidu v. Annappa- 
reddi Nagireddt1, the head-note of which was as follows : 

'* As the true criterion for restitution is to consider what would be the position had the appellate 
Court’s decree been passed the Court of first instance and as the sales which had been held 
were sales which would have held even if the Court of first instance had decreed the amount 
eventually found to be due in appeal, there was no legal or equitable reason for setting aside the salos,” 
On the figures in the present case it is apparent that the sale of the first item would 
have left a balance of approximately Rs. 569 still due under the amended decree, 
and had the ultimate decree been in existence at the time of the sale, the executing 
Court would have had no option but to proceed with the sale of the second item 
in order to realise the balance due under the decree. In fact, the judgment-debtors 
have been paid the whole of the excess price realised by the sale and their real 
grievance is that they have lost the increment in the values by the sale. There is 
no equitable reason why they should be entitled to claim any portion of this 
increased value. 


The appeal is dismissed with costs. 
K.S. ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTIOE CHANDRASEKHARA AIYAR. 


Ramaswami Reddi i ..  Appellani* 
D. : 
Detvasigamani Pillai and others .. Respondents. 
Civil Procedure Code (V , Order 1, rule as a defendant at the inviance 
of the plaintiff—Nerwly M ale up title es pipa daria puif and the defendaxis— 
intip at the fag and of the trial and suit rng decreed in Savour 


Transposition of that party as co-pla 
—Propriaty. 


Where A and B are disputing title to a erty setting up rival claims, it is not open to a third 

C to come on the scene and insist on his title which ia contrary to that set up by A and B being 
investigated and it would not be right for & Court to implead such a as a defendant and to 
transpose him subsequently at the fag end of the trial as a co-plaintiff and pass a decree in 
A against the decree of the Court of the Subordinate Judge, Cuddalore, 
in A. S. No. 120 of 1944, preferred against the decree of the Court of the District 
Munsiff, Tindivanam, in O. S. No. 943 of 1941. 


P. V. Vallabhacharyulu for Appellant. 
S. Panchapakesa Sastri and K. R. Krishnaswami Aiyar for Respondents. 
The Court delivered the following 


Jopcment.—A decree was passed by the District Munsiff in favour of the 
8th defendant who was transposed at the fag end of the trial of the suit as 2nd 
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* S. A. No. 1581 of 1945. 
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plaintiff, notwithstanding the opposition of the defendants 1 to 7 on the one hand 
and the:ist plaintiff on the other. This decree has now been upset the Sub- 
ordinate Judge, Guddalore and the second appeal has been sear d the 8th 
defendant-2nd plaintiff. 

The p ure followed in the District Munsiff's Court was, to say the least, 
extraordinary. The plaint was originally only iara defendants 1 to 7, Later, 
the plaintiff filed a petition to implead the 8th defendant as a on the ground 
that he was claiming some right in the suit properties and that he might be allowed 
to state his obiections. This petition was allowed and the 8th defendant came 
on record and he set up title to the property in himself as against the plaintiff 
and as inst the rst defendant. He also suggested by means of a petition that 
the oth defendant, one Kokilambal Ammal might be made a to the suit 
so that any title that she might have to the perty might be investigated. This 
was also ordered. The oth defendant stated that the deed under which the claim 
was made was a nominal transaction and that the title was with the 8th defendant 
himself. The 8th defendant filed a written statement impeaching the title of the 
Ist defendant and the plaintiff and stating that at the instigation of the enemies 
the mother of the minor plaintiff had made him a arty and that the plaintiff's 
title was false. According to him, neither the plaintiff nor the defendants 1 to 7 
had any manner of right whatsoever in the suit property. He also prayed that 
the Court may be pleased to a decree declaring that the plaintiff was not 
entitled to the suit property dl d that he be transposed as the and 
plaintiff and be put in possession of the suit property. 

lend, alad, afier the suit had practically been heard and just before 
its final end, the 8th defendant filed I. A. No. 1091 of 1943 on 28th August, 1943, 
po Dp n pA. This was stoutly op by the rst defendant, 
Even the plaintiff who wanted the 8th defendant to come on record made a show 
of opposition by fling a memorandum of objections stating that the petition of the 
. 8th dek adani was frivolous and vexatious and that he cannot be ag a 

laintiff on the benefit of the court-fees paid by himself and that he refused to 
have him on his side. Despite this opposition, the District Munsiff made up his 
mind to transpose the 8th defendant as a co-plaintiff and on the evidence he found 
that the plaintiff had no title but that the title set up by the 8th defendant was 
true and hence he gave in his favour a decree for possession. 


It is only natural that proe nde of this kind and a decree on such 
1 should have come up for consideration at the ds of the 
appellate Court and the Subordinate Judge has in my opinion reached the proper 
conclusion when he said that the decree of the District Munsiff in favour of the 
8th defendant could not be sustained. He held that he should not have been 
transposed as a co-plaintiff as he was by no means interested in the title set up by 
the plaintiff and that he had nothing in common with him in respect of title but 
on de other band pleaded that the plaintiff's title was false and that his own title 
was true. Ifa person who has the same interest as Bie panas oF a common or 
like interest with him does not join in the institution of the suit or js impleaded 
only as a defendant it would be proper for a Court to get him arrayed as co-plaintiff. 
But in'a case of this kind where the 8th defendant was setting up title adverse to 
the plaintiff on the one hand and defendants 1 to 7 om the other it was wholly 
improper to have made him a co-plaintiff and given him a decree in addition at 
the penultimate stage of the trial. In saying this I am not stating anything 
against the title set up by the 8th defendant or the findings reached in his favour 
by the District Munsiff. The findings may be right or may be open to challenge. 
Even the learned advocate for the ap t did not seek seriously to maintain 
this decree but what was urged on his behalf was that the 8th defendant having 
been impleaded and a question of title to the m having arisen as between 
the plaintiff and the defendants 1 to 7 it was n or the Court to adjudicate 
on the title of these parties, Order 7, rule ro of the Code of Civil Procedure bei 
wide enough to cover cases of addition of parties not only for the p of deciding 
questions involved in the suit as it was originally framed but questions that 
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relate to the subject-matter of the suit. In support of this view three decisions were 
cited : namely (1) Varyiappa Goundan v. Annamalai Chettiar’, (2) Parasuram Manga - 
ch v. Parasuram Balarama Krishnamacharywlu*, (3) Montgomey v. Foy Morgan & 
Co.* But it may be pointed out that they deal with different set of facis altogether and 
have nothing in common with the facts of the present case. In the first case decided 
by Patanjali Sastri, J., in Vanjiappa Goundan v. Annamalai Chettiar!, the second 
plaintiff was in the suit from the very commencement but he was added 
without his knowledge and the rst plaintiff's interests were adverse to that 
of his own and in the circumstances the learned Judge held that it would be expe- 
dient 1o strike out his name as second plaintiff but as he was clearly a person whose 
presence before the Court was necessary in order to enable the Court to effectually 
and completely adjudicate upon and settle all questions involved in the suit, he 
could be transposed as a defendant in the suit. In the second case, three plaintiffs 
filed a suit for a declaration that they were the hereditary archakas of a 
temple. Another party came up with a petition that he was also an archaka 
along with the three aan and that he was entitled to perform the services. 
The learned Judge held that it was a case in which the relief claimed rendered 
the presence of the new defendant necessary. The English decision relates to 
& case where the Court held that the shippers of the cargo who had a claim to a 
set-off by way of damages should be before the Court to decide the laintiff's claim, 
as otherwise the defendants who were only the agents would have no defence 
whatever to make in respect of the plaintiff's claim. 

The learned Subordinate Judge rightly points out that when 4 and B are 
disputing title to a propa setting up rival elima it is not open to a third party 
C to come on the scene and insist on his title which is contrary to that set up by À 
and B being investigated and it would not be right for the Gourt to implead him 
and ask the defendant to fight the newly added man who comes into the arena at 
his own instance or at the suggestion of a colluding plaintiff as is found in this case. 


The decree of the District Munsiff in favour of the 8th defendant was rightly 
set aside by the Subordinate Judge, ‘This second appeal is dismissed with costs. 
Leave refused. l 

V.P.S. —— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justiaz WADSWORTH AND Mr. JUSTIGE GOVINDARAJACHARI. 


Kowtha Sooryanarayana Rao .. Appellant* 


v. 
Sarup Chand Rajaji .. Respondent. 


Limitation Ast (IX of 1908), section 20 (a minut in le of equity of redemption to 
gah paha ninga E Lat aad a wali ueri rents in the tnteroa PA E AEAT E AA 
under section RO (2) sufficient to 
rule —Applicability—Sscond swit by frst mortgages impleading the second moi amd the owner cf, 
A eeiam. Nos identtoal eile nara i yos : : uni y: 


the equity of the first swit to toleh the ozone: of the equity of redemp- 
Hom alone is a party. 

On 24th March, tooa d aeaii or wi rd wiring sakan pa ai ien ed 
a deed of mortgage for Rs. 9,500 in favour of D mostly for the dis e of antecedent debts which 
he had incurred. The e was to be repaid in 12 annual ts and it was 
that if default was commi in respect of the first, second and third instalments consecu the 
entire amount of principal and interest should then become payable. In 1918 a receiver ted 


In another suit gave three mortgages over the same properties in favour of ¥. In 1919 the equi 
of redemption was brought to sale in execution of a m decree against A and his sons B and 

and was purchased by 7. A and hissons having defaulted in the payment of the first three instal- 
ments due under the mortgage, thelr mortgagee D filed a suit in 1921 to recover the entire amount 





i, (1939) 2 MLL J. 551. g. (1895) 2 Q.B. gar. 
2. o) 2 MIT bya. | 
* Appeal No. 255 of 1945. goth December, 1946. , 
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of principa] and interest due under it impleading A and his sons and Y, but X who had obtained 
m ISI the three m from the receiver was not aga EE Ge ua mti EE. 
e , 1922, T execu a sale deed ing his ity ofr tion in the eca 
and both of them filed a rezix«ma in the Court. The KEN mortgages of 1918 were referred 
to and it was provided that the vendee should retain the t of the first m as against 
the subsequent mortgagee. The suit on the first mortgage was dismissed on 8th February, Loue. 
X filed a suit in 1 on the foot of his three mortgages of 1918 impleading amongst others T, A 
and his sons and È the son of D who had died in 1929. By the time X’s suit came on for hearing 
the sale to Y was held to be one brought about in ce of a scheme to defraud the creditors 
of A, Band C. Inthe judgment in that suitit was recited that the sale to Y wasinvalid and 
E made no attempt to prove the sale to his father. The priori cies. p ea oa T and 
it was provided in the that the hypothecated properties should be sold " subject to the prior 
m di of E of 19089". In the sale proclamation it was mentioned that the '* mortgage was cxe- 
cuted fraudulently and without consideration.” X the decree-holder himself purchased the 
hypothecs dn Cond auction and aa the sale cerüückis dL was mentioned that 
the sale was subject to the mortgage of 1908 and ho applied for possession er Order 21, rule 95, 
Civil Procedure Code. Meanwhile E was adjudicated insolvent in 1934 and the Official Receiver 
in whom the insolvent’s estate was vested and who had not been impleaded in the pe under 
Order 21, rule 95, succeeded in obtaining possession in fasli I (1934-95). £s Edu 
in theinsolvency culminated in an appealin whichit was that the receiver could 
sell the right of the insolvent in the mortgage of 1908, but could not resist the application for delivery 
made by Y. X accordingly obtained possession of the p iesin fasli 19345 (1935-36). ‘The Official 
Receiver sold the insolvent’s rights in that mo e to M on 8th January, 1942 and the shares of the 
insolvent's sons were also sold by them to Af on aist September, 1942. M filed a suit on grd 
March, 1943, on foot of the mortgage of 1908. X contested the suit on the ground of limitation. - 


In the circumstances, 
Held: oe whatever to do with the providing of the satisfaction of the e 
by thesale by Y to D on February, 1922 and no fresh cause of action accrued on the : - 


ment of that sale. Neither the predecessors in title of M, nor X were parties to the proceedings in 
which the sale to V was set aside and even if that sale stood a suit had to be filed for working out the 
extinguishment of the puisne mortgage. 

Mussamat Ranse Seno Moyse v. Shooshes Mokhes Bur monia, (1868) 12 M.I.A. ; Huro Pershad 
Roy v. Gopal Das Dutt X Co., (1882) LR. g I-A. Ba: L.L.R. 9 Cal. 255 (P.C.) Muyutkuseerabba 
Chetty v. Adaikapba Chetty (1920) 39 ML. J. 312 : LL.R. 43 Mad. 845, distinguished. 

The decree in X's suit of 1930 cannot be construed as creating a new right in favour of Ad’s prede- 
cessors in title or as affording a causc of action. : 


But as D took ion of the mortgaged properties on 6th February, 1922 and continued to 
be in possession till his death in 1929 when the properties passed into the handsofhisson E, who 
retained possession till December, 1991, when the receiver in a partition suit between him and his 
sons took possession of all their properties and continued to be in possession till about the middle 
of 1934, and the Official Receiver in the insolvency of E Vii Anae ke in 1994-1935 till went 
into possession, section 20 (2) of the Limitation Act applied and the suit was wi time. 

Doraisipami v. Periakaruppon, (1941) 1 MLL.J. 388 : I.L.R. 1941 Mad. 799, relied on. 

Though the sale to Y be invalid the receipt of rents by the vendees must be deemed to be 
possession in their capacity as m and the receipt of rentsis tantamount to payment within 
the meaning of section 20 (2) of the itation Act. 

(2) The rights of a second mortgagee or a purchaser of the equity of redemption who is left 
out of a mortgage suit filed by the first mortgagee remain altogether unaffected by such suit and by 


the sale in execution of the decree therein. A second suit by the first mo impleading the second 
and the owner of the equity of redemption is not so identical in its nature with the first 
suit to which the owner of the equity of redemption alone was a as to come within the mischief 


of Order ag, rule 1, sub-rule (3) ofthe Code of Civil Procedure. If the rights of parties who were 
adad remain 


not impl unimpaired, it is a necessary corollary and consequence that the rights of the 


persons who failed to implead them should remain unimpaired too ] 

Appeal against the decree of the Court of the Subordinate Judge of Masuli- 
patam, passed in O. S. No. g of 1943, dated 29th Navember, 1944. 
V. A. Thiruvenkalachari, N. V. B. Shankara Rao and G. Vasant Pai for Appel- 
lant. 

P. Satyanarayana Rao and G. Venkatarama Sastri for Respondent. 

The Judgment ofthe Court was delivered by 
--  Govindarajachart, J.— he facts of this case are somewhat complicated. On 
a4th March, 1908, one Kidambi Narasimhacharyulu executed for himself and as 

guardian. of his then minor- sons -who- are defendants 2 end in the present süit 

`a deed of simple mortgage for Rs. 9,500 in favour of one turvedula Surya- 
narayana mostly for the discharge of antecedent debts, which he had incurred. 
The mortgage was to be repaid in 12 annual instalments and it was provided 
e i 
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that if default was committed in t of the first, second and third instalments 
consecutively the entire amount of principal and interest should then become 
payable. A receiver appointed in O. S. No. 83 of 1915 on the file of the Subordi- 
nate Judge's Court, Bezwada, gave three mortgages over the same properties in 
favour of the first defendant in the present suit in the year 1918. In 1919 the 
equity of redemption of the Kidambis in those properties as also their interest 
in certain other properties were brought to sale in execution of a money decree 
against them in b. 3 No. 69 of 1912 on the file of the District Court of Kistna 
and were purchased by China Ramakrishnayya, the fourth defendant in 
the present suit and one Addanki UP ma psu SR subsequently ANE n 
his interest to Pyda. The mortgagors having defaulted in the payment of the 
three instalments due under the mortgage of 1908; Cha ula Suryanarayana 
filed O. S. No. 32 of 1921 on the file of the Subordinate Judge’s Court, Bezwada, 
to recover the entire amount of principal and interest due under it, the defendants 
to that suit being the Kidambis ahd Pyda. 'Though the suit was filed on 
29rd March, 1921, the present first defendant who had, as already stated, obtained 
three mortgages over the same properties in 1918 was for some unknown reason, 
not made a party toit. On 6th February, 1922, Pyda executed a sale deed whereby 
he con his equity of redemption in the hypotheca to Chathurvedula Surya- 
narayana for a stated consideration of Rs. 36,000 which represented the amount 
claimed in O. S. No. 32 of 1921, costs aad subsequent interest. The sale deed 
stated that the vendor received the sale amount by way of payment of the E 
debt. It then recited that “both of us have filed razinama in the Court.” e 
mortgages granted to the present first defendant by the Receiver in O. S. No. 8 
of 1915 were next referred to and it was distinctly provided that the vendee shoul 
retain the benefit of the first mortgage as against the subsequent mortgagee. On 
8th February, 1922, O. S. No. 32 of 1921 was dismissed. There is some obscurity 
as to what exactly happened at the time of its dismissal. Neither party in the 
present litigation is able to produce a certified copy either of the adena or of 
the decree and the only material that is available is an extract from the suits register. 
It is stated therein that the suit was dismissed “as per adjustment reported in 
I. A. No. 113 of 1922.” The present first defendant filed O, S. No. 3 of 1930 
in the Court of the Subordinate Judge of Masulipatam on foot of his three mort- 
gages of 1918 impleading amongst others Pyda, the Kidambis and Chaturvedula 
Venkata Subramanyam the son of Suryanarayana who had died in 1929.  Chatur- 
vedula Venkata Subramanyam was the 6th defendant. By the time O. S. No. 
3 of 1930 came on for hearing Pyda's sale was held to be one brought about in 
erance of a scheme to defraud the creditors of the Kidambis, in a contest 
which arose between Pyda and an unsecured creditor of the Kidambis. In the 
ju ent in O. 8. No. 3 of 1930 Ex. P-7 it is mentioned that it was stated on behalf 
of the plaintiff therein, i.e., the present rst defendant that Pyda's sale had been 
set aside since the institution of the suit. The 6th defendant would appear to 
have put forward the sale in his father's favour by Pyda on 6th February, 1922, 
but in view evidently of the fact that To sale was itself declared to be invalid, 
no attempt was made on behalf of the 6th defendant to prove the sale he was relying 
on. The priority of the 6th defendants mo having been conceded by the 
eise ei pleader, the decree passed in O. S. No. 3 of 1930 provided that the 
thecated properties should be sold ''subject to the prior mo of the 
6th defendant dated 24th March, 1908." The sale proclamation in O. S. No. 
3 of 1930 also stated that the h eca was being sold subject to the pd Ri 
of 1908 ; but a remark was added “ that it was executed fraudulently and without 
consideration.” The plaintiff-decree-holder in O. S. No. g of 1990 himself 
p the hypotheca in Court auction and the sale certificate issued in his 
avour again mentioned that the sale was subject to the mo of 24th March, 
1908. e applied for possession under Order 21, rule 95, Civil Procedure Code, 
nodis that the property was in the possession of tenants and delivery 
is said to have been given to him on 13th May, 1935- It is not suggested that 
the tenants were turned out of possession but.in view of the later proceedings it 
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is unnecessary to consider the validity or effect of this delivery which is said to have 
been given to him. Meanwhile Chaturvedula Venkatasubramanyam was 
adjudicated insolvent in I.P. No. 24 of 1934 and the Official Receiver in whom 
the insolvent's estate was vested and who was not made a party to the application 
of the auction. purchaser pec first defendant) in O.S. No. 3 of 1930 under 
Order 21, rule $5 succeeded in obtaining possession of the lands in fasli 1944 (1994- 
35). This led to certain petitions filed by the present first defendant in I.P. No. 2 
of 1934 whereby he prayed that the property purchased by bim should be exclud 
from the schedule of assets of the insolvent and that the Official Receiver should 
be directed not to sell the property or deal with it in any way. These proceedings 
culminated in the judgment of the High Court in G.M.A. Nos. 30 and 590 of 1938 
wherein it was eld t the Official Receiver could sell the right of the insolvent 
in the mortgage of 1908, but that he could not resist the application for delivery 
made by the present first defendant. The first defendant accordingly obtained 
possession of the properties in fasli 1345 (1995-36). The Official Receiver sold 
the insolvent’s right in that mortgage to the present plaintiff on 8th January, 1942. 
The shares of the insolvent’s two sons were also sold by them to the plaintiff on 
21st September, 1942. In the present suit which was filed on grd ch, 1943, 
on foot of the mortgage bond dated 24th March, 1908, the plaintiff prays for a 
mo decree for Rs. 12,000 to which amount he restricted his claim notwith- 
B that according to him an amount of nearly Rs. 80,000 would be due under 
the terms of the mortgage. The second and third defendants are the Kidambis 
and the 4th defendant is Pyda. The contesting defendant is the first. The lower 
Court decreed the suit as prayed for and in this ap which has heen filed by 
the first defendant two points are pressed on his b 

Tt is first contended that the present suit is barred by limitation as it is laid 
35 years after the execution of the mortgage and there are no such acknowledg- 
ments of liability or payments by the mortgagor as would attract the operation 
of section 19 or section 20 (1) of the Limitation Act. On behalf of the plaintiff 
respondent it is argued that the matter can be viewed in any one of three different 
ways and that in whichever way it is viewed the suit would be in time. It is 
stated relying on the principle underlying Musswnat Ranse Surno Moye v. Shooshee 
Mokhes Burmonia!, Huro Pershad Roy v. Gopal Das Dutt & Go! and Methu- 
vesrappa Chetty v. Adaikappa Chetty* that the eee claim was satisfied by the 
sale deed of 6th February, 1922 and that when tbis satisfaction was annulled by 
the setting aside of Pyda’s sale on and May, 1931, a fresh cause of action arose on the 
mortgage and that the present suit which is within 12 years of such setting aside 
i$ therefore within time. These decisions were concerned with a very peculiar 
type of cases where a debtor provides satisfaction which is subsequently annulled 
at his instance and it is consequently held that a fresh cause of action in the nature 
of the original cause of action arises on such annulment, the original cause of action 
being one which could not be sued upon so long as the satisfaction stood. It would 
be noticed that the rst defendant who is raising the question of limitation here had 
nothing whatever to do with the providing of the satisfaction which is said to have 
been subsequently annulled, the claim of the plaintiff being that the mortgage 
of 1908 was satisfied by the sale deed executed by on 6th Feb . 1929. 
Further Pyda's sale was set aside in a proceeding to which neither Na Egon 
in title of the plaintiff nor the first defendant were parties. Moreover even if 
Pyda's sale stood the plaintiff could sue and has to sue the first defendant in order 
to work out the extinguishment of the puisne mortgages held by the latter. We 
consider that these distinguishing features of the present case render the decisions 
cited by the respondent altogether inapplicable. 


It is then argued for the respondent relying on the decisions in Ramasubba 
Aiyar v. Arunachalam Chéitia?* and Batey Krishna v. Pursoiam Dast, that the decree 
a tM MNA MEM MM fiM M MEME MU EMEN LC MCI 
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in O.S. No. g of 1930 which directed the h EODEM E. 
of 1908 and which is dated the 1st day o T 1931, is the starting point of 
limitation. This argument again we are unable to accept. The former of the two 
decisions quoted was concerned with a judgment and decree of the High Court 
which, while dips ESES of certain properties to one party expressly declared 
a df the er party who was being dispossessed, & charge for the amount 
which he had paid for the discharge of certain mortgages on those properties. In 
the latter case the facts of which are Y sel out in Ramasubba Aiyar v. Arunachalam 
Chettiar!, the prior claim of a person who discharged two mortgages of 1909 and 
I9g15 was recognised in a suit for foreclosure brought by a subsequent mort- 
gagee and a charge was declared in the former's favour “ and presumably incor- 
porated in the foreclosure decree.” We see much difference between those cases 
and the present one. There is here no declaration of a right which came into 
existence on Ist September, 1931. The decree is in the usual form of a mortgage 
‘decree passed in a suit by a puisne mortgagee against the prior mortgagee and 
the m and it does no more than recognise the fact of a prior m created 
in 1908. e are altogether unable to construe it as creating a new right in favour 
of the plaintiff’s predecessors in title or as affording a fresh cause of action. 


Reliance has next been placed by the ndent on a decision in Doratswami 
v. Perickaruppan*, and section 20 (2) of the Indian Limitation Act and it is argued 
that the mortgagee who went into possession of the mo properties under 
the sale deed, dated 6th February, 1922, and retained such possession till about 
1934 must in view of setting aside of Pyda's sale in 1931 be deemed to have been 
in possession of the properties as mortgagee. ‘This line of reasoning found favour 
with the lower Court and in our opinion rightly. The relevant facts are not in 
dispute. Chaturvedula Suryanarayana took possession of the mortgaged pro- 
perties on 6th February, 1922, and the sale deed executed by in his favour 
recites it. He continued to be in possession till his death in 1929 when the properties 
passed into the hands of his son, who retained possession all December, 1931, when 
the receiver in a partition suit between him and his sons (O.S. No. 65 of 1991), 
took possession of all their properties including the suit properties and continued to 
be in possession till about the middle of 1934. 


The Official Receiver in the insolvency of Venkata Subramanyam appears 
to have taken possession of the suit yaris in fasli 1944 (1934-35) and continued 
to be in such possession for part of fasli 1945, tll i dieit at went into 
poesession. Between 1922 and 1994 therefore the mortgagees were in possession 
and the Official Receiver in the insolvency of one of them was in possession for 
another year. If the mortgagees can be held to be in possession qua mortgagees 
between 1922 and 1934, section 20 (2) of the Indian Limitation Act would clearly 
apply and the present suit would be in time. Mr. Tiruvenkatachari does not 
daspute the principle laid down in Doraiswami v. Periakaruppan*, nor are the facts 
as to possession which we have just set out in dispute. He argues however thatin 
order to invoke the principle in Doraiswomt v. Periskaruppar?, it must first be decided 
whether Pyda's sale was invalid with the consequence that the sale by Pyda to 
Chathurvedula Suryanarayana on 6th iater 1922, would also be invalid and 
that the lower Court went wrong in assuming that 's sale was invalid without 
adjudicating on it as between the present parties, the declaration as to the invali- 
dity of Pyda’s sale given in 1931 as between him and the creditors of the Kidambis 
being an adjudication which is not binding on the present parties. No doubt, 
the learned Subordinate Judge did not go into the question whether Pyda's sale was 
invalid or not. But a remittal of the case to the lower Court for an investigation 
of this question is unnecessary as in our opinion, the judgment of the High Court 
in C.M.As. Nos. 30 and 530 of 1938 dealt with this matter and constitutes an adjudi- 
cation binding on the plaintiff and the first defendant. The first defendant, was 
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the petitioner and the Official Receiver in the insolvency of Chaturvedula Subra- 
manyam was the respondent in the petitions which raula in those civil miscella- 
neous appeals. The pleadings in those petitions are not available but it appears 
from Exhibit D-2, the order of the District Judge of West Godavari therein that 
the first defendant filed in support of his case the judgment and decree in O.S. No. 18 
of 1928 wherein Pyda's sale was declared to be invalid and it is clear therefore that 
the first defendant was asserting the invalidity of Pyda's sale while the Official 
Receiver was seeking to resist the first defendant's claim to be put in possession of 
the properties on the ground that Chaturvedula Venkata Subramanyam and his 
sons were the owners of the property and that in the right of Venkata Subraman 

he was entitled to retain possession as owner. It was pointed out on behalf of the 
first defendant that Chaturvedula Suryanarayana’s son and grandsons were not 
entitled to be in possession as owners havi regard to the invalidity of Pyda's 
sale. The judgment of the High Court refers in more than one place to the 
invalidity of that sale and consequently of the sale of 1922 E Pyda to 
Chaturvedula Suryanarayana and proceeds to state that the first defendant 
was entitled to obtain possession of the properties, and that the Offcial 
Receiver could claim only the interest of a mortgagee. If because of this 
decision it must be taken as between the present parties that Pyda's sale 
was invalid and consequently that no title passed to Suryanarayana under 
tbe sale deed dated 6th February, 1922,it is not denied that the possession of 
Chaturvedulas must be deemed to be possession in their capacity as mortgagees, 
and that the receipt of rents is tantamount to payment within the meaning of 
section 20 (2) of the Limitation Act with the t that the present RUE which 
is filed within 12 years of such possession must be held to be within time. 


The second contention raised on behalf of the appellant is that the present 
suit based on the mortgage of 1908 is barred under Order 29, rule 1, sub-rule (3) 
of the Code of Civil Procedure having regard to the dismissal of O.S. No. 32 of 
o That suit, it is ed, was dismissed following upon the mere withdrawal 
the plaintiff and it is claimed that O.S. No. 32 of 1921 and the present suit are 
in respect of the same subject-matter within the ing of Order 23, rule 1 (3), 
because they are both based on the mortgage of 1 and the plaintiff in the present 
suit is the representative in interest ee ee in the previous suit. It is recog- 
nised that the first defendant who is in the position of a puisne mortgagee under 
his mortgages of 1918 was not a party to O.S. No. 32 of 1921, but it is said that 
this makes no difference. The argument is that since the owner of the equity of 
redemption is a necessary party to a mortgagee’s suit for sale and since the first 
def t is the present owner of the equity of redemption and in that right the 
tative in interest of the Kidambis who were defendants to O.S. No. 32 
1991 the subject-matter of the two suits'is the same and the parties are substantially 
the same notwithstanding that the first defendant was not a defendant in O.S. 
No. 32 of 1921 and notwithstanding that he is a puisne mortgagee also. The Kidambis 
also are parties to the present suit, but admittedly they have now no right of any 
kind. On behalf ya a Balas it is answered that the dismissal of O.S. No. g2 
of 1921 was not a dismissal following upon the mere withdrawal of the plaintiff 
from the suit, but that it was really a case where it was reported to the Court that 
the suit was adjusted and that the defendant satisfied the plaintiff in respect of 
the whole of the subject-matter of the suit and the Court consequently ordered 
the adjustment or satisfaction to be recorded and proceeded to pass a decree in 
accordance therewith as contemplated by Order 23, rule 3 of the Civil Procedure 
Code. In the alternative it is argued that even if er 23, rule 3 does pair tens 
and the dismissal ofthesuit is held tohave followed a mere withdrawalof the 
plaintiff, the two suits cannot be regarded as relating to the same subject-matter 
as the presence of the first defendant the puisne mortgagee in the later suit and his 
absence in the earlier would make a material difference in their nature. 


first with the controversy as to what happened in the suit of 1921 it 
sil bose Ie hat Peda Kho war die 4h detesdsn OS. No. 32 of 1921 and 
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who, it was then assumed was entitled to the equity of redemption executed a sale 
deed conveying the same, in satisfaction of the suit claim, su ent interest and 
costs, that it was expressly recited in that deed that the plaintiff and Pyda "filed 
razinama in the Court" and that two days thereafter the suit itself was dismissed 
“as adjustment reported in I.A. No. 113 of 1922". What exactly the prayer 
in I.A. No. 113 of 1922 was, neither party is in a position to say ; but we may not 
be wrong in assuming that it must have related to the adjustment of the suit claim 
by the execution of the sale deed. It seems to us in all the circumstances that 
it is quite likely and probable that the adjustment or satisfaction was reported 
to the Court and that the parties invited the Court to dismiss the suit as there was 
nothing further to be done in view of its adjustment or satisfaction. The mere 
fact that the decree is one of dismissal does not mean that there wasa mere with- 
drawal of the plaintiff from the suit as contemplated by Order 23, rule 1 as there 
can quite conceivably be a dismissal of a suit even where the suit is adjusted or 
the claim is satisfied and the adjustment or satisfaction is merely recorded without 
however any need to pass a decree in terms thereof as there may remain nothing 
further for either party to do. It is for the first defendant who is invoking the 
bar of Order 23, rule 1 (3) to make out satisfactorily that the case falls under that 
provision. It seems to us that he has failed to do so and notwitbstanding that 
there is no document now available showing that the adjustment or compromise 
was recorded by the Court it is only reasonable to assume that it must have been 
so recorded in view of the various circumstances to which we have already alluded. 


We also accept the alternative argument of the respondent. The question 
therein involved has been fully argued before us by both the Jearned counsel. The 
complications that arise by reason of the failure to implead in a mortgage suit the 

uisne mortgagee or the owner of the equity of redemption in a portion of the 
E Ores have been the subject of consideration in a series of cases. There is 
an elaborate discussion in several of them as to the rights and remedies of the person 
who has been so omitted as also of the person who has failed to implead all the neces- 
sary parties in his suit. Whatever might have been the oscillations of judicial 
opinion in the other High Courts, this High Court has been consistently holding 
since Mulla Vittil Sesthi v. Achuthan Nair}, if not even earlier, that the rights of a 
second mortgagee pr of a purchaser of the equity of due dude who 1s left out of 
a mortgage suit filed by a first mortgagee remain altogether unaffected by such 
suit and by the sale in execution of the decree therein. The consequences of this 
position, which may be ed as fundamental, have been worked out in the several 
decisions to which we s now proceed to refer to the extent that they bear on the 

uestion with which we are directly concerned in the present case, namely,whether 
the second suit by the first mortgagec impleading the second mo and the 
owner of the equity of redemption is so identical in its nature with the first suit to 
which the owner of the equity of redemption alone is a party as to come within the 
mischief of Order 23, rule 1 (3) of the Code of Civil Procedure. 


In Mulla Vittil Sesthi v. Achuthan.Nair*, a first mortgagee purchased the mort- 
gaged property in execution of a decree on his mortgage, but as the second mort- 
gagee with possession was not a party to the mortgage suit the first martgagee had, 
after his purchase,to file a suit for possession against the second mortgagee claiming 
in the alternative the recovery of the mortgage money and the following reference 
was made to a Full Bench. 

** Whether a first mortgagee who haa pi has MO aa veer execution of a decree 
on his mo and sues for possession or in the alternative, for the of his money is entitled 
to a decree for possession subject to redemption by a puime mortgagee with possession who was not 
a party to the suit by the first mortagee ?” 

The Full Bench answered the question in the negative. It was contended on behalf 
of the first mortgagee that the second mortgagee was only entitled to redeem the 
first mortgage and that he could not resist the first mortgagee-purchaser’s suit for 
possession. This was refuted and it was held that the second mortgagee’s rights 
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(whatever they were) at the date of his mortgage—whether to possession (if his 

mortgage be one with possession and the previous mo without it) or to sale 
or foreclosure under section 67, Transfer of Property Act, remain altogether un- 
affected by the first mortgagee’s suit to which the former was no party. He has 
also the right to redeem the prior mortgage which is preserved in law in spite of 
the purchase by the prior mortgagee of the equity of redemption. But it is pointed 
out that redemption is a right which the pusine mortgagee may seek to enforce 
and not a liability which he may be compelled to discharge. After an elaborate 
examination of the principles of the law of mortgages and the provisions of the 
Transfer of Property Act and on a full review of the decided cases the Full Bench 
laid down certain propositions, the second of which runs as follows: 

“* Phe purchaser of the of red tion after the first mortgage the second mortgages 
Doe iocur ois Mi E bisan aga ah Ive rights Soro the first mortgagee 
when they have not been impleaded in the suit instituted b, him on his mortgage.’ ’ : 
This decision is important as laying down the broad principle that the rights of 
the second mortgagee or the P of the equity of redemption are left altogether 
unimpaired by a suit filed by the first mortgagee without impleading them and 
if their rights are unaffected by proceedings to which they are not parties, it stands 
to reason that the rights of the first mortgagee against them should remain equally 
unaffected notwithstanding his defective suit against certain others. Further it 
is stated in the order of reference to the Full Bench that 

** it is not contended that the plaintiffs (the first mortgagees) are not entitled to file a fresh 
sult for sale against the puisne mortgagee.’ s 
The next case of importance is Chinnu Pillai v. Venkataswamy Chettiar!, which is in 
many respects similar to Mulla Vittil Seethi v. Achuthan Natr’, There too, a prior 
mortgagee sued for sale on his mortgage without making the puisne mortgagee a 
party and obtained a decree. In execution of that decree the property was brought 
to sale, and was purchased by a stranger. "The puisne mortgagee filed a suit for 
sale on his mortgage subject to the prior mortgage making the purchaser a ao 
to his suit. It was held that he could maintain such a suit. 'The contention on b 
of the persons resisting the suit was that the puisne mortgagee had first to redeem 
the prior mortgage and then only bring the mortgaged property to sale but this 
was rejected ahd 1t was decided that the puisne mortgagee was under no such obli- 
gation and that the right of a puisne mortgagee to sue for sale du irs to the prior 
mortgage is in ho way impaired by the prior mortgagee's suit to which the puisne 
mortgagee was not a party. In the course of an elaborate consideration of the 
several complicated positions that arise in such cases Srinivasa Ayyangar, J., 
observes that “ where the first mo had omitted to make the second mort- 
gagee a party and proceeded to sale, the purchaser whether himself or another 
can bring a fresh suit for-sale making the second mortgagee a party." 

Venkat Reddy v. Kunjappa Goundan* was a case where a purchaser of a portion 
of the hypotheca was left out of a mortgage suit. A stranger who purchased 1 
execution of the mortgage decree filed a suit for sale against the mortgagor, the 
mortgagee and the purchaser who had been left out in the previous suit. It was 
first contended on behalf of the person last named relying on Het Ram v. Shadi Ram‘, 
that the mortgage had been extinguished by the decree and sale in execution. 
But it was pointed out that while that was undoubtedly the position under sections 
85 to go of the Transfer of Property Act, those sections had been ealed and 
replaced by the provisions of Order 34 ofthe Civil Procedure e of 1908 
under which there is no such extinguishment of the right to redeem 
or of the security on the passing of an order absolute for sale and that 
* the mortgage is kept alive for all purposes as regards persons having an interest 
but not made parties to the mortgage suit." The later decision of the Privy Council 
in Sukhi v. Ghulam Safdar Khan, distinguishing Het Ram v. Shadi Ramt, was 
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particularly referred to, The next argument in resistence of the suit was that there 
could be no second suit on the same gana This contention was dealt with 
in the following paragraph which we would fully set out. 


** It is difficult to see how a second suit against a not impleaded in the previous suit would 
be barred under any of the provisions of the Civil Procedure Code. It is no doubt true that the 
Gist mortgagee who had notice of a puisne encumbrance could have impleaded that puisne encum- 
brancer in the suiton the first mortgage but the failure to do so would not necessarily the second 
suit against the puisne encumbrancer unless there is anytbing in the Code barring such a suit. 
The cause of action is not the same as in the previous suit nor would the points to be decided 
necessarily be the same,” 


Though the case itself was one in which there was a failure to implead the purchaser 
of the equity ofredemption in a portion of the hypotheca, no distinction was made 
between the case where such a purchaser was left out of & mortgage suit and the 
case where a puisne mo was so left out. In fact in the paragraph just 
quoted it is the latter case that is directly considered. 


The decision in Sambasiva Apyar v. Subramania Pillai! may also be usefully 
referred to. In this case the first mortgagee (S.A.) failed to implead in a suit for 
sale the purchasers of two items of the hypotheca (S.P. and others). The puisne 
mortgagee was however a party. S.A. himself pur the mortgaged properties 
in execution of his mortgage decree. He failed to obtain posession of the properties 
which had been purchased by S.P. and others prior to the mo suit. S.A. 
therefore filed a suit against S.P. and others for delivery of possession of those proper- 
ties and alternatively for the payment of the amount, and failing which for the 
sale of the two properties. e Court held that S.A. filled two capacities, viz., 
qua mortgagee and qua purchaser of the items mortgaged to him. It was further 
held that 


“ If 8. A, filed the suit against S.P. and others on foot of the ue eer aa ka in his capacity 
as mortgagee, he could sue for the whole of the mortgage amount imp eading besides the mortgagor 
the purchasers of the equity of redemption in the mortgaged properties, viz., S.P. and others in 
which case S.P. and others would have to redeem the whole of the mortgage debt though they 
purchased only a few of the items moitgaged, but the cause of aco or ducha sur would date 
from the date of the mortgage.” 


What is of interest to us in the present case is that the Bench which decided Samba- 
siva Agyar v. Subramamia Pillai! had no difficulty whatever in upholding the right 
of S.A. to sue a second time on foot of his mortgage notwithstanding that the 
mortgagors and puisne mortgagee were parties to the earlier suit also. 


In view of these decisions it seems to us that the present suit which is filed not 
only against the owner of the equity of redemption but also against the puisne 
mortgagee is essentially different in its nature from O.S. No. 32 of 1921 which was 
filed against the owner of the equity of redemption alone. ‘The object of the present 
suit is to obtain a decree which would be binding on the puisne mortgagee whereas 
no such decree could be obtained in the prior suit as the p morigagee was 
not a party to it. The fact that the equity of redemption to be and is repre- 
sented in the present suit does not, in our opinion, alter the real nature ofthe suit 
whose main purpose is to give an opportunity to the puisne mortgagee to pay off 
the first mortgage or if no such payment is made to work out the extinguishment 
of his mortgage. The principle which is fundamental, oiz., that no person who 
is not impleaded in a suit can have his rights in any way lessened or reduced has 
been applied in Mulla Vittil Seethi v. Achuthan Nair? and the later decisions to 
some of which we have already made reference, as much in cases where the owner 
of the equity of redemption is left out as where the puisne mortgagee is left out 
and it seems to us that the necessary corollary and consequence of this principle 
is that if the rights of parties who were not x pepe remain unimpaired, the 
rights of the persons who failed to implead them should remain unimpaired too. 
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Order 23, rule 1 (3) does not expressly provide that the bar which it imposes 
applies only as between the parties to the prior suit, but that is its obvious 
intendment. 


We are therefore of the opinion that the present suit is not barred under Order 
29, rule 1 (3), even if it should be held that the manner of disposal of O.S. 
0. 32 of 1921 brings it under Order 23, rule 1 and not under order 23, rule 3. 


The appellant having failed on both his points, the appeal is dismissed with 
costs. 4 


K.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—Mnr. Justice WADSWORTH AND Mr. JUSTICE GOVINDARAJACGHABI. 


P. R. Viswanatha Iyer .. Appellani* 
U. 
A. Muthukumaraswami Pillai and others .. Respondents. 

1 anchangam— When copyright exists in—Agieemeni by iler to prepare manuscripts year by 
pear to deliver it to a publisher with tha sole right of publishing it for Hd Uer een 
Ver aie trie bena lectio Uie erii lication of his manuscripts by a third pariy—ARughi to 

€ and claim damages for Qf contract and infringement of ight—Essentials—Recovery of 


damages for breach of contract—Efect on right to damages for infringement of copyright. 

A if it wes nothing more than a handy extract from published official tables, 
may not constitute an original li work. But where it is found that it 1s an original camposition 
worked out id ahaa ir calculations on a fairly elaborate set of Diy recor dris, id which 
the j a specialist, it must be held that the work is an original literary work for purpose 
of the t Act of IgII. 

Macmillan & Co., Lid. v. Cooper, (1923) 46 M.L.J. 697 : L.R. 57 I.A. 109: I.L.R. 48 Bom. 
808 (P.C.), relied on. 

G.A. Cramp X Sous, Lid v. Frank Smythson, Lid., (1944) A.C. 329, distinguished. 

Where such a compiler enters into an agreement with another for printing and lication for 
a ru p Vg gL lf E a nb c assignment 
of each manuscript as and when it came into existence is created and the assignee has notwithstanding 


the absence of a legal EE EN right to challenge the publication of such manuscript by a cp id 
and maintain an action for damages provided the legal owner of the copyright is impleaded in the 
suit. ` 

Performing Right Socisty, Lid. v. London Theatre of Variatus, Ltd., (1924) A.G. 1, discussed. 

Where the compiler in breach of his agreement delivers the manuscript to a third person who 

lishes the same, unless it is pleaded and proved that the third person instigated or procured the 
reach he cannot be made liable in damages for the breach. 


Notwithstanding the fact that hc had successfully claimed damages for the breach of contrac: 
which led to the Mp Ra the equitable assignee of the sole right to publish the work is entitled 
to suefor damages for the Infringement of that right bya third person. 


Appeal against the District Court of Tinnevelly in O. S. No. 1 of 1944, etc. 
T. L. Venkatarama Aiyar and G. R. Jagadisa Áiyar for Appellant. 


P. N. Appuswami Aiyar for Respondents. 
The Judgment of the Court was delivered by 


Wadsworth, 7.— These two appeals arise out of an all breach of copyright 
in connection with the publication known as the Tinn y Vakya Panchangam 
which is a Tamil almanac giving information necessary for casting horoscopes, 
fixing fasts, festivals and ceremonies with reference to the phases of the moon and 
other relevant astronomical materials. It is distinguishable from an ordinary 
almanac in that it is prepared on the. basis of calculations based on some 248 
Vakyams or aphorisms embodying rules of astrological science. It is common 
ee ee Iq as 

m manuscripts ished by the first defendant and his father. The publisher 
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was up to 1940 the second plaintiff in the suit out of which Appeal No. 301 of 1945 
arises. 
The first defendant then quarrelled with the second plaintiff and as a 
result of that quarrel, he entered into an agreement, Ex. P-1, dated goth February, 
1941, with the first plaintiff. Under this agreement the first defendant was to 
cast the almanac known as the Tinnevelly Vakya Panchangam which he has been 
composing for about 60 years and deliver the manuscript to the first plaintiff for 
printing and publication for a period of five years from the year Chitrabanu, 1942, 
to the end of the year Vyaya, 1946. The first plaintiff was to pay the first defendant 
Rs. 350 per annum for his work. The agreement fixes the date within which the 
manuscript should be delivered in each year and prohibits the first defendant 
from writing or delivering a co y of the almanac to any one else. It is also stipulated 
that the first defendant should have the right to insert in the almanac eight pages 
of matter in Tamil and eight pages of matter in Grantham in addition to the almanac 
per, and should himself be given 100 copies of the published work. Then 


ollow the provisions regarding the manner of payment of the fee and the adjustment 
of advances. 


On the basis of this agreement the ee for 1942 and 1943 were 
ublished ; but in May, 1943, the first defendant sent a notice, Ex. P-8, to the 
laintiff alleging that the latter had broken the agreement by printing on the 
pan the name of the second plaintiff as publisher,knowing that the first 
defendant had broken off relations with the second plaintiff and wished to have 
no more to do with him. The first defendant called upon the first plaintiff to 
withdraw from circulation all copies of the calendar bearing the second plaintiff's 
name and to undertake not to use the second plaintiff's name thereafter. If he 
was unwiling to give this undertaking, the first defendant proposed to rescind 
the contract. At the time when this notice was sent, the first defendant had already 
received two small advances in respect of the almanac for the year Dharana, I 
The first plaintiff replied to this notice denying that there was any und i 
that no other person's name should appear on the almanac and claiming the right 
to assign to the second plaintiff. On 27th August, 1943, the first plaintiff sent a 
money order for Rs. 80 due to the first defendant under the contract. 
lhis money order was refused whereupon the first plaintiff filed a suit 
against the first defendant, O. S. No. 403 of 1943 out of which Second 
Appeal No. 750 of 1945 arises. In that suit the individual whom we 
have referred to as the second plaintiff was not a party, and the suit as 
originally framed sought relief only against the first defendant, the prayer being 
for specific performance of the contract to supply manuscripts of the pan 
for the three years for which the ent stil had to run, or alternatively to nun 
Rs. goo as damages for breach of the contract. The first plaintiff also filed an 
application in which he prayed for an injunction restraining the first defendant 
from getting his manuscript published by any one else. In opposition to that 
injunction application, the first defendant filed a counter-affidavit in which he 
asserted his paa inability to continue the production of the panchangam and 
stated that his grandson, the second defendant, was now casting a panchangam 
which was to be published by the third defendant under an ent, dated goth 
a e of this statement, the plain tif amended his 
P 


the agency of the third defendant, who is alleged to have purchased .the 

ight to publish it when fully aware of the suit agreement. A prayer was also 

ded that the defendants be restrained from publishing the Tamil Nak Baan 

gam for the years covered by the agreement either in their own names or in the 
names of other persons, and damages were sought from all the defendants. 

It is to be noted that there is no assertion in the laint as amended that the 

third defendant had been instrumental in causing the-first defendant to break his 
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contract with the plaintiff. The only assertion is that the third defendant knowing 
of the agreement between the first defendant and the first plaintiff was attempting 
to publish the first defendant's Semen rar under the name of the second defend- 
ant. While this suit was A the third defendant did publish a panchangam 
for the year Dharana. e publication was got up in a manner very similar to 
that of the previous years almanacs even to the extent of continuing the number 
of the series. Whereas the previous almanacs described the work as that of Venkata- 

tha Sastri, son of Ramalinga Joshier, the third defendant's publication 
printed these two names in large adding in small type the name of the second 
defendant described as grandson of the first defendant. 

This suit went to trial and resulted in a decision that the first defendant had 
committed breach of the contract and that there was no ground on which a decrec 
for specific performance or injunction could be granted, especially as the third 
defendant had given an undertaking on the interim injunction petition to keep 
regular accounts of the sale of his panchangam and not to sell more than 5,000 
copies out of the 15,350 which he had printed. On the question of damages, the 
trial Court held that the loss may be taken as Rs. goo per annum, the figure 
mentioned in the plaint and that the third defendant knowing of the contract 
between the principal parties must have procured the breach thereof and fraudu- 
lently published the panc in collusion with the first and second defendants. 
The learned District Munsiff also found that = action could be taken under the 
Indian Copyright Act, because by section 13 of the Act, any proceedi regarding 
Tadian a PAE of the copyright had to be filed in a District Court. 35 he result 
he gave a decree for damages amounting to Rs. 300 for the first year against defend- 
ants I to 9 and Rs. 600 for the two remaining years against the first defendant 
alone. ‘This decision was confirmed in appeal, and against the appellate decree 
Second Appeal No. 750 of 1945 is Ng wi As already stated, the second plaintiff 
in the copyright suit was not a party to the contract suit, though he was the principal 
witness for the plaintiff and has been described by the trial Judge as the real plaintiff 
in the suit. - 

Three days after the judgment of the District Munsiff, in the contract suit, 
the two plaintiffs together filed O. S. No. 1 of 1944 in the District Court against 
all three defendants claiming that by the agreement Ex. P-1, dated 20th February, 
1941, the first defendant contracted to assign to the first plaintiff the exclusive 
ruht of publishing his Tinnevelly Vakya Panchangam for five years beginning 
on 13th April, 1942, that this agreement operated to assign the copyright in respect 
of each ‘year’s compilation, as and when the manuscript was ready, to the first 
plaintiff absolutel and that to the knowledge of the first defendant, the benefit 
of the agreement belonged all along and still belonged to the second plaintiff. 
The plaint goes on to recite the facts regarding the interchange of notices in 1948 
and ‘the repudiation of the contract by the first defendant, and alleges that the 
first deft ts notice was sent at the instance of the third defendant who had 

with the first defendant to publish the first defendant's almanac for the 

year Dharana in the name of the second defendant. The plaint all that in the 
suit for damages, thc amount claimed was restricted to Rs. 300 usc ofthe 
of the first defendant. It quotes the finding of the District Munsiff in 

©. S. No. 403 of 1943 that the manuscript published by the third defendant as 
the work of the second defendant for the year Dharana was, in fact, the work 
of the first defendant and alleges that all three defendants had jointly ees un 
the copyright which was vested in the plaintiffs. The plaintiffs therefore 
prayed for an injunction to restrain the defendants from blishi any 
exhibiting in any manner the name of the first defendant for the two 


the District J along with the hearing of the appeal from the decree of the 
District Munsiff, the evidence taken by the District Munsiff being by consent 
treated as the evidence in the copyright suit. The latter suit resulted in a decree 
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for the payment of Rs. 1,000 as damages by the third defendant on the basis of the 
estimated profits from the sale bor apii forthe year Dharana, and there 
was an injunction dose d d ts from pu any panchangam 
for the two remaining years. e unpublished-copies had y been surrendered. 


Against this decision Appeal No. 301 of 1945 has been erred by the third 
defendant who is also the ap t in the connected second appeal. As the two 
appeals involve the same evidence, they have been heard er. The plaintiffs 
have settled both the actions with the first and second d ts and the last 
two years of the period covered by the agreement having elapsed, there is no longer 
any question an injunction. We are now concerned only with the decrees 
against the appellant-third defendant for damages. 

We find it difficult to sustain the decree against the appellant in the second 
appeal Although in the copyright suit there is some assertion that the appellant 
had procured the breach of the contract by the first defendant, no such assertion 
is found in the plaint in O. S. No. 409 of 1943, where all that is alleged is that the 
third defendant with the knowledge of the contract had arranged with the first 
defendant to publish the first defendant's manuscript which under the contract 
should have been delivered to the first plaintiff. We have been taken through 
the evidence in the case, and the respondents have been unable to indicate any 
substantial evidence that it was at the instance of the third defendant-appellant 
that the first defendant broke the contract. The truth seems to be that it was 
after the first defendant had repudiated his contract with the first plaintiff that 
he induced the third defendant to publish the first defendant’s manuscript in the 
name of the second defendant. No doubt the third defendant must have known 
that the first defendant was acting in breach of his contract with the first deed ; 
but the third defendant was not a to that contract, and unless it is both pleaded 
and proved that the third defendant instigated or the breach of the con- 
tract, he cannot be made liable in damages for the first defendant’s breach. In 
this view, we allow Second A 1No. 750 of 1945 with costs throughout and 
dismiss the suit as against the third defendant. 

The question arising in the copyright suit require more detailed consideration. 
It is contended for the appellant, firstly, that the agreement Ex. P-1 does not purport 
to assign the copyright at all; secondly, that a mere contract to assign the ht 
.in an unwritten work cannot port an action against the all assignee for 
infringement of copyright. irdly it is contended that this pan is not a 
literary work in respect of which copyright exists. Pi it 1s contended that 
the suit under the Copyright Act is by reason of the adjudication on a similar 
claim in the earlier suit. Fifthly, it is contended that the decree in the earlier 
suit proceeds on the basis that the contract between the parties has come to an 
end, and therefore there can be no foundation for the plaintiffs’ claim as owners 
of the copyright; and lastly the appellant challenges the estimate of the profits 
of his publication, and contends that in any case credit should have been allowed 
for the amount of damages decreed .against him in the earlier suit. 

It will be convenient to summarise the relevant provisions of the statutory 
law on the subject of the existence and transfer of copyright., The Indian Copyright 
Act, 1914, limits the application of the English Copyright Act, 1911, to India in 
- certain respects with inch we are not concerned and provides under section IS 


that “every suit or other civil proceeding 1 see ys of copyright 
shall be instituted and tried-in the High Court or the Court of the District fudge." 
Section 1 of the English ight Act, 1911, recognises the existence of copyright 
in every original literary, tic, musical and artistic work subject to' certain 
restrictions regarding the place of publication of published works and the nationality 
of the authors of unpublished work, and copyright is defined as “ the sole right 
to produce or reproduce the work or any su tial part thereof in any material 
form whatsoever, . .. . . . ;if the work is unpublished, to publish 
the work or any substantial part thereof." By section 2; copyright in a work is 
deemed to be infringed by .any-person who, without the consent of the owner of 
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the copyright, does anything the sole right to do which by this Act is conferred 
on the owner of the copyright. Section 5 provides that “ subject to the provisions 
of this Act, the author dk work shall be the first owner of the copyright therein." 
Sub-section (2) of section 5 provides : 

“The owner of the ight i k may assign the right, either wholly or ially, 
. « . è 4 d tee “the: whole ten Of the eio or for i eie 
and may grant any interest in the right by licence, but no such assignment or grant shall be valid 
unless it is in writing signed by the owner of the right in respect of which the assigment or grant is 
made, or by his duly authorised agent.” 

Section 31 provides that : 

““ No person shall be entitled to copyright or any similar right in any literary, dramatic, 
musical or artistic work, whether p hed or unpublished, otherwise than under and in 
accordance with the provisions of this Act, or of any other statutory enactment for the time being in 
force, but nothing in this section shall be construed as abrogating any right or jurisdiction to restrain 
a breach of trust or confidence.” 

Section 35 ( 1) of the Act provides that “unless the context requires otherwise, 
"Literary work includes maps, charts, plans, tables, and compilations." 

It is not contended and cannot, we think, be contended that there has by 
reason of the agreement, Ex. P-1, been a legal assignment of the copyright in the 
Tinnevelly Vakya Panchangam for the three years with which we are now con- 
cerned. Such an assignment could only be made by an instrument in writing 
signed by the owner thereof, and there can be no ownership of the copyright for 
@ non-existent work ; and it is not denied that at the time of this agreement the 

changams for the three years with which we are concerned had not been written. 
Fhe respondents, however, contend that the effect of this agreement is to create 
an equitable right which would operate as an equitable assignment of each manus- 
cript as and when it comes into existence, and that the publication of such a manus- 
cript by a third party can be challenged as an infringement of copyright by them 
as the equitable assignees, provided that they join the legal owner of the copyright 
in the action. 

It will be convenient first to deal with the contention that Ex. P-1 does not 

rt to create any rights whether by way of equitable assignment or otherwise 
in the copyright of the doit defendant's work. We are unable to accept this con- 
tention. The agreement stipulates for the preparation of manuscripts by the first 
defendant on certain clearly indicated lines and the delivery of each manuscript, 
as it 1s completed, to the first plaintiff, and it prohibits the delivery of such a work 
to anybody else. The combined effect of these provisions is to confer upon the 


first plaintiff the sole right of publishing the three panchangams which the first 
defendant is to write for the three , that is to say, the first plaintiff 
is given “the sole right to produce or ai Ladi these works and such a right is: 


nothing more than a copyright. 


We can also deal briefly with the contention that an action for infringement 
of copyright cannot be maintained because the decree in the earlier suit put an end 
` to the contract between the parties so that the plaintiffs ceased to be the equitable 

assignees of the copyright. "The fallacy of this contention lies in the fact that the 
copyright suit claims damages for an infringement alleged to have been committed 
while the earlier suit was under preparation. At that time, if the plaintiffs had, 
in fact, acquired the sole right to publish the first defendant's panchangam for the 
year Dharana, they must be entitled to sue for damages for the infringement of that 
right by the third defendant, notwithstanding the fact that as against the first 
defendant, the plaintiffs have successfully claimed damages for the breach of the 
contract which led to the infringement. 

We do not think that there is any difficulty in coming to the conclusion that 
the Tamil Vakya Panchangam is a literary work for the purpose of the Copyright 
Act. In dealing with the question of the degree of originality necessary to constitute 
original literary work for die urpose of the Copyright Act, 1911, the Privy Council 
in the case of Macmillan & Oo, Lid. v. Cooper! observed : 


I. (1928) 46 MLL.J. 637 : L.R. 57 I.A. 109 : I.L.R. 48 Bom. $08 (P.O). 
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WT EP it is the product of the labour, skill and capital of one man which must not be 
appropriated by another, not the elements, the raw material, if one use the expression, upon 
which the labour and skill and capital of the first heve been expended. attore o heat or this 
put nec A skill and capital expended should be sufficient to impart to 

the product some quality or character which the raw material did not possess, and which 
differentiates den product from the raw material." 


Then again at page 327 quoting the observations of Peterson, J., in University of 
London Press, Limited v. University Tutorial Press, Limited" their Lor ign d dde 
the following passage in connection with the meaning of the words "' “orginal f 
work " in section 1. sub-section (1) of the Act of rg11: 

‘The word ‘ original’ does not in this connction mean that the work must be the expression 
of the original or inventive thought. Copyright Acts are not concerned with the ee, of oa 
but with the expression of th t, and, in the case of ‘ literary work’ E ue 


in print or writing. The originality which is required relates to the expression 
tho Act does not require that the expression must bein an original or novelform, but that uli wok 


must not be copied from another work—that it should originate from the author,” 
Their Lordships go on to state : 


** What is as aera amount of the knowledge, labour, judgment or literary skill or taste which 


the author of any book or other compilation must bestow upon its ion in order to acquire 
copyright in it within the m of the Copyright Act, 1911, cannot be defined in precise terms. 
In every case it must depend largely on the special facts of that case, and must in case be very 


much a question of degree. 


The appellant on this part of the case has relied strongly on the decision of G. A. 
Cramp & Sons, Lid. v. Frank Smythson, Lid.*. ‘That was a case in which copyright 
was claimed for an ordinary diary oe a calendar and a certain amount of 
information regarding postal rates, weights and measures, lighting up times and so on. 
The Lord Chancellor after quoting the observations of Lord Atkinson in the case 
eee cited came to the conclusion that copyright had not been established for the 
diary in question which was a mere calendar with the addition of a certain amount 
aneous information, all accessible in official publications and a feature 

of all diaries of the kind. 


The learned Lord Chancellor observes : 


“There would, indeed, as it seems to me, be considerable difficulty in successfully contending 
that ordinary tables which can be got fram, or checked , the postal c or the Nautical Almanac 
are a subject of ht as being oiiginal lit work. One of esscotial qualities of such. 
tables is that d Oth dece uu The 
ig kad rang dou and the moon ‘set, at times which have been calculated, and the utmost that 
eee on such a subject is to state the result accurately. There is so far no room for taste 

orbi wis DAE Sear sah aka agi pa Ba ea roe rend ER MEI 
Rn d diia ii test of originality is satisfied by the choice of the tables inserted ; 
but the bundle of information furnished in the respondents! diary is common place information 
which is ordinarily useful and is, at any rate to a e extent, commonly found prefixed to diaries 
T through the ndent's collection of tables, I have difficulty in secing how such tables, 
,in com ion in which they appear in the respondents’ 1939 diary, can reasonably claim to 
be “ original work". There was no evidence that any of these tables was composed specially for 
the respondents’ diary. There was no feature of them which could be sisi dd or specially 
meritorious or ingenious from the point of view of the j t or the compiler. It was not 
suggested that there was any element of originality or ski ahe ones’ ee the tables were 
arranged. My own conclusion is that the selection did not constitute an original literary work.” 
Now, if the Tinnevelly Vakya Panchangam was nothing more than handy extract 
from published official tables, the reasoning of the Lord Chancellor in the case 
hri cited might well be applicable ; but the evidence in this case does show that 
muse is an original composition worked out by a series of calculations 
on a fairly elaborate set of rules in the knowledge of which the first 
defendant is an admitted specialist. He does not compile his panchangam 
by copying information from other publications. He has a specialised knowledge 
of a fairly elaborate system for working out these matters year by year, and it is 
the result of his own calculations c with reference to the particular locality 
that enables him to fix not only the dates but the precise hour and minute for the 





I. (1916) 2 Oh. 6or. 9. (1944) A.C. 329. 
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commencement and termination of each particular period, the fixation of which 
is essential in order to know the proper time for performing a particular ceremony 
or celebrating a particular festival or for Eee the horoscope of a n born 
on a particular date and hour. We have, therefore, no difficulty in holding that 
the work in question is an original literary work for the purpose of the Copyright 
Act, IgII. °, l doi 

Having decided that the panchangam in question isa work in which copyright 
exists and having decided that the agreement, Ex. P-1, binds the first d ant 
to transfer to the first plaintiff the-copyright in the manuscript of that work in each 
succ year as soon as that manuscript is completed, we will next consider 
whether the plaintiffs as equitable assignees of the copyright of the first defendant's 
panchangam for the year Dharana can maintain an action for damages for infringe- 
ment of their copyright by the third defendant on the basis that they have joined 
in that action the legal owner of the copyright. On this question, the decision 
of the House of Lords in Performing Right Socisty, Ltd. v. London s of Varieties, Lid.1, 
is the leading authority. The question at issue in that case was not precisely the 
question just formulated. The plaintiffs in that case were a. company which 
alleged an infringement of their copyright in certain musical works, They bad 
taken assignments from the firms of Messrs. Chappell & Co. and Keith, Prowse 
& Co., of the right of performance of every song or musical work then belonging 
to or which might thereafter be acquired by the said firms. The songs in question 
were admittedly not in existence on the date of the contracts. The plaintiffs, 
when objection was taken to the maintenance of the action in the absence 
of the legal owners of the copyrights, elected to fight the case on the contention 
that the presence of the legal owners as parties to the action was unnecessary. It 
was held by the Court of Appeal that as the plaintiff's interest in the songs was 
purely equitable and as the defendants were mere infringers claiming no interest 
thereof, the plaintiffs were not entitled to maintain the action in their own names 
without joining the owners of the copyright, and this decision was confirmed by 
the House of Lords. 'l'he importance of this decision for the purpose of the pre- 
gent case is that the learned judges of the Court of Appeal and the majority of their 
Lordships who decided the matter in the House of Lords were of opinion that the 
action could have been maintained if the plaintiffs as equitable assignecs had jcined 
the legal owners of the copyright as parties. In the judgment of the Court of 
Appeal, Bankes, L.J., says: 

n reu uu M E D D 
whether the first owner, or any subsequent owner by legal assignment, ceasesto be an owner wi 
the meaning of the statute when he executes an equitable assignment of the whole or part of his 
right. If this is so it follows either (a) that the equitable assignee is not an owner at all within the 

i of the sta or (b) that the statute recognises under these circumstances two owners 
ce legal and the amiable o coneright. Whichever view is correct, it to me that apart 
from authority the result in this action is the samce—namely, that the p iffs should not be allowed 
to maintain the present action without adding the legal owners of the copyright. If the first conclusion 
is the correct one then the action cannot proceed without them. If the second is correct then the 
Gourt in the exercise of its discretion should not allow the action to proceed in the absence of a party 
who may be interested and who ought to be bound, or whose presence might afford a defence to the 
defendants. There are difficulties in the way of accepting either conclusion, but the difficulty of 
accepting the second appears to me to be less than that of accepting the first. if the first is 
the logical conclu:ion appears to be that no equitable assignee of ight can ever maintain ac 
for infringeme.t in either a Court of law or equity, because the Act oF Parliament only recognises the 
owner as the person who can claim the assistance of the Courts, and on this assumption the equitable 
oe aa TENS aa ium a of ae ht, or he ip ga rp or is Died be 
proce of law to aaa each anvaas gama I do not think that the language of the statute) justifi p 
such a conclusion, end I prefer a construction which includes the equi owner in the expression 
‘owner’ and then leaves ıt to the ordinary practice of the Courts to secure all proper parties being 
before the Court." ; 

Younger, L.J., after pointing out how under the law as it existed before the Judicature 
Act the owner of the equitable title could compel the legal owner to permit the 
use of his name at law in an action against an invader of the right or might even 


: T 1. (1924) AQ. 1, 1 
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have compelled the defendant in equity to admit at law the legal title of the equitable 
owner, comes to the conclusion that it was not to be expected that an enabling 
statute like the Copyright Act, 1911, would take away from any.class of persons 
interested in a copyright a right of action enjoyed by them under the statute which 
|t superseded. 


In the House of Lords, Viscount Cave, L.C., came to the conclusion that the 
appellants could not claim to be assignees, whether legal or equitable, of the songs 
then in question by reason of the instrument which was signed when their songs 
were not in existence ; but he observed : 

“The appellants have a right in equi have orming ri ua ige to them and in 
un ee uM E LH MIL UE rights within the 
meaning of the statute.” 


He goes on to observe : 

“That an tanlo catus dba ee eed d and may obtain interim protec- 
tion in the form of an interlocutory injunction, is not in doubt ; butit was the rule of the Court 
of Chancery, and is, I think, the rule of the Supreme Court, that in gen , when a plaintiff bas 
only an equitable right in the thing demanded, the person having the legal right to demand it 
must in due course bo made a party to the action : "' f 


Viscount Finlay observed : 

*! In my opinion, the power of assignment given b the fifth section is not confined to an as 
ment of the legal property, but will apply to the of any interest, whether legal or equi 
— KAN society became entitled to sue in respect of the interests so cd but 
their right to suc is subject to the general rule that the owner of the legal estate should be j 
as a party.” 

Lord Atkinson takes a somewhat different view. He observes: 

a Wien que trade through MU ne pou of this statute and realizes how almost state 
of things, every event and contingency, is dealt with and provided for, one is, I think, nahi Jed 
to the conclusion that the supplementary provisions contained in section 31 were designed to deprive 
every person of copyright to whom it was not secured by the provisions of the Act of 1911, or by 
those of some other statute for the time being in force. It is, in my view, impossible to suppose that 
the mode of acquisition of an equitable interest in 1 under a grant or licence made or given 
before the author's work or the copyright in it is in extistence would have been left unnoticed or ure 
provided for by this statuto as it has been, ifit had not beenintended to exclude and, impliedly, to 
prohibit it.” ^ 
Lord Sumner however observes : | 

** A remedy is conferred by our present law on equitable owners, dx kadang oie eag Na 


certain legal requirements, and the owner of copyright is entitled to all remedies. I can find nothing 
to show an intention in the Act to ignore equitable ights throughout so wide and important a subject 


exclusively 
legal owner and legal title as those terms were theretofore understood. So limited a meaning of 
the words would not be a natural ono to place on legal language enacted in 1911." 


Later on, he concludes : 

‘ST think that the statute leaves oquitable assignees to enjoy such position as is gi to them 
by the general law, when they requiro to vindicate the right, which the Copyright Act, IQII, 
expressly confers and regulates.” - f 
Lord Phillimore takes the stricter view which was taken by Lord Atkinson, and 
he is of opinion that the e of a mere equitable right which is not an assignment 
of the copyright is not jent to support an action lor breach of copyright against 
a third party. It will thus be seen that the majority of their Lordships agree with 
the Court of Appeal in holding that a person who has an equitable ri ht to compel 
a legal owner to assign a copyright can maintain an action for EE of copyright 
if he joins the legal owner in that action. In Halsbury's Laws of England, Second 
Edition, Volume 7, paragraph 871 the position resulting from this decision is sum- 
marised as follows: 


““ An agreement to assign a work not yet in existence, and an agreement which contemplates 
that a further document of assignment is to be executed have been held to take effect as equitable 


53 : . 
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An equitable assi cannot suc in his own name in of infri j ; 
but kis hake app a party to the action." a kaka kan a kak Seemann 
Copinger on the Law of Copyright, Seventh Edition, page 99 dealing with sub- 
section 3 of section 5 of the Copyright Act, 1911, states : 

“This section has no licati un e to a non-eristent 
since such a document cannot be Need the owner of the right therein, ieri ug Hm Minis 
first owner of the copyright in a work. Consequently, although such a document might be enforced 
as An itable assi t, it would not entitle the assignee to sue for infringement without joining 
the author or legal owner.” t 

On this state of the authorities, we are constrained to hold that the first plain- 
tff having by reason of the agreement, Ex. P-1, become the itable owner of 
the copyright in the first defendants panchangam for the year Dharana, as soon 
as the work came into existence, is entitled to maintain the suit, he having impleaded 
not d the second plaintiff who is claiming an interest in the rights but also the 
first defendant who was the legal owner of the copyright at the relevant dates. 


There remains the question of the amount of damages. On this question, 
the appellant relies mainly on a statement made by the first plaintiff in his plaint 
in the earlier suit in paragraph (9) where he says : 

** The publication of the Tinnevelly Vakya Panchangam is a profitable business and will yield 
a net profit of not less than Rs. goo per annum to the plaintiff." 
In the plaint in the copyright suit he has, as already indicated, explained this state- 
ment by saying that he was limiting his claim for damages in view of the poverty 
of the first defendant. He has adduced positive evidence from the printer employed 
by the third defendant regarding the actual cost of printing the third defendant's 
panchangam. The rate of commission allowed to the retailers is not in dispute, 
and the number of copies sold is also established. On the basis of these figures 
and allowing a substantial margin for contingencies the learned District Judge 
has estimated the profit of the third defendant from the sale of the panchangam 
at Rs. 1,000. The third defendant’s own evidence on the subject is frankly 
incredible. He states that the cost of printing 15,300 copies was hs. 4,000, that 
is to say, an amount approximately to the gross sale price of the edition. 
He has not produced the accounts which he was directed to maintain in the proceed- 
ings for an ad interim injunction; nor has he restricted his sales to the 5,000 copies 
which he was then authorised to sell. He has produced practically no materials 
to set against the detailed evidence adduced for the plaintiffs. On this state of 
the evidence, we see no reason to differ from the conclusion of the learned District 
Judge. In view of our decision in Second Appeal No. 750 of 1945, the question 
of allowing the appellant credit for the amount of damages awarded in that suit 
no longer arises. 

The result therefore is that Appeal No. 301 of 1945 is dismissed with cosis of 
the plaintifs. Half the cost of printing de evidence will be apportioned to 
each of the two appeals, 


K.S. Appeal No. 301 of 1945 dismissed and 
Second Appeal No. 750 of 1945 allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIGE RAJAMANNAR. 
Sivakami Ammal .. Appellani* 
D 


C. Ganapathia Pillai and another .. Respondents, 


Execution of a decres by sale of property by a Municipality —Subsisting charge in its favour 
elo! aer scavi capped a a lees ae rue iri the subsequent 
charge as against the auction purchaser in execution of the first decree, : 

A party who obtains a decree against a propeity and b it to sale when on the same 
decir huc lacu Gd oo de Capen cline che tae ee 


* S.A. No. 1820 of 1945. 10th December, 1946. 
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of intending purchasers. The law is the same for Municipalities as for private persons. A Munid- 
pality does not cease to be a decree-holder because it is a Municipality. 

Where at the time of bringing a property to sale in execution ofadecrecin a suit to enforce 
the sta charge in respect of the arrears of tax, Lagat rel fails to notify the 
existence of another similar decree which it in the meantime obtai in respect of arrcars of 
taxes for the subsequent years, the Mumicipality by its failure is est as against the auction 
purchaser in execution of the earlier decree asserting any claim to bring the property to sale 
in enforcement of the charge for the subsequent years. An auction purchaser in execution of the 
later decree cannot resist the claim for possession of the auction purchaser in execution of the 
earlier decree. 

Fagannatha v. Gamgi Reddi, (1892) I.L.R. 15 Mad. gog; Kasturi v. Venkatachalapathi, (1892) 
I.L.R. 15 Mad. 412 and Giriya Shetti v. Anathamma Shettithi, (1926) 52 M.L.J. 222, referred to. 

Nawal Kishore v. Tha Municipal Beard, Agra, 1.L.R. 1948 All. 453 (F.B.), distinguished. 

. A Appeal against the decree of the Court of the Subordinate Judge of Madura 
in A.S. No. 36 of 1945 preferred against the decree of the Court of the District 
Munsiff of Madura Town in O.S. No. 50 of 1944. 


T. L. Venkatarama Aiyar for Appellant. 
V. Seshadri and K. S. Ramamurthi for Respondents. 
The Court delivered the following 


JupewxwT.—lhe plaintiff is the appellant. The suit was to set aside the 
order passed by the District Munsiff, ura Town, In E.A. No. 887 of 1943: 
which was an application filed by the plaintiff under Order 21, rule 97 of the Code 
of Civil Procedure. The facts are not in dispute but it is necessary to state them 
to appreciate the contention of the parties in this appeal. The subject-matter 
of the suit is a house in Madura Town which was ied by the 2nd defendant who 
is the husband of the plaintiff. The Madura Municipality sued the 2nd defendant 
in O.S. No. 39° of 1934 on the file of the District Munsiff’s Court of Madura Town 
and obtained a decree. That suit was to enforce the statutory charge in respect 
of the arrears of property tax for the eoa 1931 to 1933. Though the decree was 
obtained in 1934 the house was brought to sale only on 21st October, 1940 and the 

laintiff became the purchaser at the Court sale. A sale certificate was issued to 

er on 28th November, 1940. Meanwhile the Municipality had brought another 
suit against tbe 2nd defendant for arrears of pro tax for the years 1994 to 
1997 and obtained a decree in A 1937. spite of having obtained this 
decree in 1937 the Municipality did not mention the existence of the decree or 
the charge for the arrears of the years covered by the decree either in the sale procla- 
mation or in execution proceedings in O.S. No. 396 of 1934. Though the plaintiff 
became the purchaser on 21st October, 1940, she did not succeed in obtaining deli- 
very of the property which was first obstructed by her "husband's brother and 
brother's son and though she obtained an order for removal of obstruction by them 
there was in difficulty in obtaining possession. On 15th December, 1941, 
the 1st defendant who is the contesting respondent here became the purchaser of 
the same property in execution of the decree in O.S. No. 146 of 1937. Though 
by the date of the execution proceedings the plaintiff had become the purchaser 
of the property the Municipality as a decree-holder did not choose to bring on 
record the plaintiff in the execution proceedings. The sale in favour of the first 
defendant was therefore in proceedings of which the plaintiff had no notice. When 
the plaintiff eventually filed E.A. No. 887 of 1943 under Order 21, rule 97 of the 
Code of Civil Procedure, there was obstruction by the first defendant claiming 
under his purchase in execution of the decree in O.S. No. 146 of 1937. The plain- 
tiff’s application was dismissed. Hence she was obliged to file the suit out of which 
the present second appeal arises, to set aside that order and obtain a declaration 
of title to the property. The learned District Munsiff of Madura decreed the 
suit. It is not necessary to give the reasons for his decision. On appeal by the 
ist defendant the learned Subordinate Judge of Madura reversed the decision of 
the learned District Munsiff and dismissed the suit. The plaintiff has therefore 
filed the second appeal. Though there are several grounds raised by the appellant 
in her Memorandum of Appeal, I have heard her learned counsel only on one 
point, as in my opinion, the appeal can be disposed of on that point. 
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It is contended for the appellant that when the suit property was E 
for sale in execution of the decree in O.S. No. 396 of 1934 in E.P. No. 662 of 1939 
the Municipality who was the decree-holder in that suit failed to notify the 
eps which they had obtained in O.S. No. 146 of 1937 and the charge e 
on the property for the arrears of pro tax for the years 1934 to 1937. e 
fact of this omission 18 of course iot Te but the carried advocate for the 
appellant contends that on account of the failure to notify the existence of the 
subsisting charge for subsequent years the Municipality is re as against the 
auction-purchaser, i.«., the plaintiff, from asserting any claim to bring the property 
to sale in enforcement of the charge for the subsequent years. He relied upon 
two ings reported in I.L.R. 15 Mad., in the first of which Fagannotha v. 
Gangi L he plaintiff ata led the property and brought it to sale in execution 
of a decree against the 1st defendant and the other defendants purchased at the 
Court sale, the property. The plaintiff had at the time a mortgage over the same 
"property. But notice of his mortgage was not given in the execution pro inge. 

en the plaintiff sued to realise his security under the mortgage by sale of the 
premises which were in the possession of the auction-purchasers, it was held by 
the learned- judges that the plaintiff was estopped from setting up his claim because 
he had allowed the auction-purchasers to buy without notice of the mortgage in his 
favour. The other decision in Kasturi v. Venkatachalapathi* lays down a similar pro- 
position. The learned Judges there say as follows: 

c unm E NH paan d iuicaung puras to Deliv: tbat te 

propeity was offered for sale free of encumbrances, and that plaintiff by concealing the existence of 
a lien, of which he was aware, led the purchaser to pay full value for the property.” 
The same rule of estoppel, as was enunciated in these two rulings was applied in 
Giriya Shetti v. Anathamma Shettithi?, a case where a lessor sought to Brees against 
the property which he had brought to sale in execution of Mp EA obtained by him 
for arrears of rent for a particular year for the arrears due thereon for the next d 
which had fallen due by the time of the sale in execution of the first suit and which 
remained unpaid. Curgenven, J., held that the existence of the arrears of rent for 
the subsequent year not having been disclosed in the sale proclamation the pur- 
chaser at the Court sale was not liable to pay that amount. The decision in 
Kasturi v. Venkatachalapathi* was followed. 

In the lower Courts reliance appears to have been placed on a decision of the 
Full Bench of the Allahabad High Court reported in Nawal Kishore v. Ths Municipal 
Board, Agra*. But they appear to have overlooked the important distinction 
between the facts of the case before the Allahabad High Court and the present 
case. In the Allahabad case in execution of a decree which one ‘ N’ obtained 
against ' S ' certain premises owned by ' S! were brought to sale and sold by public 
auction and were purchased by the decree-holder himself. At the time the sale 
took place the house tax and water rate were in arrears but the purchaser was 
not aware. It was held that the municipal tax would not cease to be a first charge 
on the property merely because they were not notified in the sale proclamation. 
That was a case where the municipality was held not tohave lostits statutory 
first charge because of an omission by a third party decree-holder to mention 
the subsistence of the charge in favour of the municipality in execution proceed- 
ings taken by him. But in the present case itis the Municipal Council which 
brought to sale the property in execution in the first instance in O,S. No. 396 of 
1934 and it was the.same Municipality which again brought the property to sale 
in execution of the subsequent decree obtained by it. In the Allahabad ‘case there 
could not be any question of esto because it was not the Municipality that 
was Beni of any omission. The Municipality was not a party to the decree in 
which the plaintiff became a purchaser.. ; 

Learned advocate for the contesting respondents, i.s,, the first defendant, in my 
opinion, did not meet this argument but put forward'a contention that the successive 
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charges in favour of the Municipality can be enforced by successive sales. Learned 
advocate for the appellant never contested this, nor was it necessary for him to so 
contest. It is too well established to admit of any doubt that the Municipality 
gets the benefit of successive charges in respect of arrears of rent for successive 
periods. Undoubtedly the same property can be brought to sale any number of 
times for the arrears for different periods. It is also true that in each case the 
arrears are the first charge subject to government revenue. But all this 1s beside 
the point. The real question in this case has nothing to do with the rights of the 
Municipality as a Municipality. The question is whether a party, who obtains 
a decree against a property and brings it to sale when on the same property there 
is a subsisting charge, is bound to notify the existence of that charge for the benefit 
of the intending purchasers. The law is the same for municipalities as for private 
es A municipality does not cease to be a decree-holder because it is a 
unicipality. 

It is because this point was overlooked that the learned advocate for the res- 
pondent urged another contention justifying the action of the Municipality in not 
bringing on record in the second suit the plaintiff who had become, to their knowledge, 
(he purchaser in execution of the decree in O. S. No. 396 of 1934. The learned 
advocate contended that under section 88 of the District Municipalities Act it was 
the duty of the transferee to have given notice to the Municipality of the transfer, 
and if he had not done so the Municipality was not bound to bring him on record 
in subsequent proceedings. But unfortunately this is mixing up two things, viz., 
the rights and powers of a Municipality as a statutory body having specific powers 
conferred by he statute and the Municipality as a decree-bolder. The effect of 
not giving a notice under section 88 (1) is stated in the other sub-section of that 
section itself which has no bearing on the question in issue in this case but has only 
a bearing on the liability for payment of subsequent taxes. The municipality, 
in my opinion, was bound both to have notified the existence of the charge and the 
decree for arrears for subsequent years in the execution proceedings in O. 8. No. 
396 of 1994, 1.6., in E. P. No. 662 of 1939 as well as to have brought on record the 
plaintiff in E. P. No. goo of 1941 in the second suit by which date to its knowledge 
the plaintiff had become the purchaser of the property which they were bringing to 
sale. Not having done either I am clearly of opinion that no act of theirs in the 
subsequent execution proceedings could ad y affect the title obtained by the 
plaintiff by virtue of her purchase in E. P. No. 662 of 1939. It was suggested that 
though there may be an estoppel as against the Municipality there could be no 
estoppel against the auction-purchaser but no authority has been cited for this 
position and I do not agree with this contention. 


The decree of the lower appellate Court is set aside and the decree of the learned 
District Munsiff of Madura Town is restored with costs throughout. 


Leave refused. 
V.PS. ———— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Jusriaz WADSWORTH. 
Nataraja Pillai .. Peütioner* 
U 


U. Narayanaswami lyer 2 Respondent. 


Mui Jf fa oder = ORA reeling Coe TR dacrap-holder failing to comple with the 
4 requirements—Final orders imitation. 


Where an execution petition is ordered to be returned for supplying certain information within 
the time given but the decree-holder does not in fact take the return of tho petition from the Court 
' and the thereupon rejects the petition on a subsequent date, the order of rejection would be 
a ‘final order’ on 2 subsisting petition for the purpose of saving limitation. , 
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Where though the decree-holder might have neglected to comply with the Court's requirements 
MD to the execution petitions, their ultimate rejection by the for such non-compliance 
be final orders sufficient to save limitation for the succeeding petitions. 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Negapatam, 
dated 25th February, 1946, in E. P. No. 225 of 1945 in S. C. No. 409 of 1934. 


R. Somasundara Atyar for Petitioner. 
K. V. Ramachandra Atyar for Respondent. 
The Court delivered the following 


JupGwENT.—l'his petition raises a question of limitation in execution. A 
decree was obtained on 4th oe 1934. c first execution petition was filed on 
4th May, 1937. The Court ordered its return on 21st June, 1937, for supplying 
certain information, giving time till grd July, 1937. In fact, the decree kode 
did not take a return of the petition with the result that on 16th July, 1937, the 
petition was rejected by the Court. It is contended that this order of rejection 
cannot be treated as a final order on a petition in accordance with law on the 
ground that, after the order for return been ordered and the time had expired, 
the petition had no legal existence, the argument being based on the decision 
in adir Sahib v. Viswanatha Iyer!. The present case is identical with that dealt 
with by King, J., in Parankusa Naidu v. Áyyanna .Naidu*. In that case the learned: 
Judge distinguished the Bench decision just cited and pointed out that there was no 
question of intermediate negligence and subsequent action on the part of the petitioner 
but it was a case in which the Court found the application within the Court precincts 
and determined to put an end to it. Whatever be tbe correct view when a petition 
is returned in fact to the decree-holder and he fails to represent it within the time 
allowed and the Court subsequently refuses to excuse the delay and rejects the 
petition, that is not the position here. Itis a case of a petition the return of 
which was ordered by Court but was never effected. The Court consequently 
passed an order on the petition dismissing it for the neglect of the decree-holder, 
and that seems to me to be a final order on a subsisting petition. 


The second execution petition was presented on the grd June, 1940, that is to 
say, within three years of the rejection of the first petition. It was returned on 6th 
June, 1940, for certain particulars, amongst them a list of moveables. It was even- 
tually represented without complying with the requirements, request being made 
that the petition be recorded and the Court thereupon dismissed the petition. 
It is argued that this is not a final order on a petition presented in accordance with 
law on the ground that Order 21, rule 12 of the Civil Procedure Code requires a 
decree-holder to annex to the application an inventory of the mov-able property 
to be attached. We are asked to infer from the return (1) that this is a petition 
to which rule 12 would apply, and (2) that the decree-holder had not complied with 
rule r2. It does not appear however that this was a case of attachment of move- 
able property belonging to the judgment-debtor but not in his possession. That 

ing so, Order 21, rule 12 has no application, and there seems to be no reason 
for holding that this second execution petition was not in accordance with law. 


There were two subsequent execution petitions prior to the one now under 
consideration, both of which were rejected for non-compliance with directions 
to furnish certain particulars. No doubt the decree-holder has neglected to comply 
with the Court's requirements on numerous occasions, but that surely is not the 
De Each of these four execution petitions, in my opinion, ended with a 

order which is sufficient to save limitation for the succeeding petitions. 


The revision petition is dismissed with coats. 


A 


V.S. —— Rx - Petition dismissed.. ` 
I. (1942) 2 M.L.J. 768 : LL.R. 1948 Mad. 357. 2. (1943) 1 MLL.J. 445. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. FREDERICK WILLIAM GENTLE, Chief Justice AND Mn. JUSTICE 
PATANJALI SASTRI. 


Khaja Hassanulla Khan, Sajja-da-Nishin of Royal Mosque, 


Rajahmundry .. Appellani* 
D. 
Royal Mosque Trust Board by its President, Khan Bahadur 
Abdul Aziz Sahib .. Respondent. 


Civil Procedure Code (V of 1908), section 92— Decree in scheme swil framing scheome—Effcct—Right of 
person noi a pariy to the suit to agitate his claims in respect of the institution and its properties. 
A decree in a scheme suit under section 92, Civil Procedure Code, has the effect of preventing 


any one, whether a to the suitin which the decree was passed or not, from asserting any rights 
vested in him which conflict with or attack the scheme. 


Where there is an obstruction when the trustees seck to obtain delivery of possession and the 
removal of the obstructor is ordered, it is not open to such obstructor to sue for a declaration of 
his rights in respect of the institution and its properties. 


Ramados v. Hanumantha Rao, (1911) 21 M.L.J. 952 : I.L.R. 96 Mad. 364, followed. 


Appeal against the decree of the District Court, East Godavari at Rajahmundry 
dated 2nd February, 1945, in O.S. No. 24 of 1944. 


K. K. Pocker, N. Narasimham, N. Ramakrishnayya, M. A. Ghatala and I. A. Salam 
for Appellant. 


G. Chandrasekhara Sastri for Respondent. 
The Judgment of the Court was delivered by 


Ths Chief Fustice.—The plaintiffis the appellant in this appeal which relates 
to a mosque known as the “Royal Mosque" in Rajahmundry. In respect of 
the mosque a scheme was framed under section 92 of the Code of Civil Procedure 
and decreed in 1930 by the learned Subordinate Judge’s Court in O.S. No 46 
of 1924, and the decree was upheld on appeal. The scheme vested the properties 
of the Royal Mosque and the control and administration of its affairs in a Board 
of trustees. The appellant was not a party to the scheme suit. 


When the trustees sought to obtain possession of the mosque, in pursuance 
of the scheme decree, they were obstructed by one Sheikh Mowla and his tenant, 
a man named Hanumantha Rao, who claimed the right to occupy one room. The 
trustees instituted O.S. No. 23 of 1940 in the same Court against Hanumantha 
Rao for possession of the room and, ultimately, on appeal to this Court, possession 
was decreed. When the trustees applied for possession, they were obstructed by ` 
the present appellant. In E.A. No. 256 of 19493 for removal of the obstruction it 
ie Red that the appellant was a stranger to mosque and the removal of the 
obstruction was ordered. The Vere then instituted the suit out of which this 


appeal arises. It was dismi by the learned District Judge of East Godavari 
at Rajahmundry, and this is the plaintiff's appeal against the learned Judge's deci- 
sion. 


The appellant sued to set aside the order for removal of his obstruction, for a 
declaration of rights of permanent control, superintendence and governance over 
the affairs of the mosque and for possession of its properties. 


The appellant alleges that he is the hereditary Khaji and Sajja-da-Nishin of 
the mosque; the property had been in uninterrupted, continuous and unobstructed 
possession and enjoyment of himself and his predecessors for more than the statutory 

eriod ; and they have been discharging their duties and obligations required by 
Mehoredan law. He further alleges that the mosque and its properties were 
endowed by ancient Mogul rulers and their successor, His Excellency the Nizam 
of Hyderabad continues to exercise spiritual sovereignty over the endowment. 





* Appeal No. 596 of 1945. l i aist March, 1947. 
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The appellant's claims are based upon a number of documents which are 
photostatic or certified copies of which were produced in the lower Court—Ex. P-2 
(2); dated 1137 Hijri (corresponding to A.D. 1722), by which Emperor Mohammed 

haha granted to one Hafiz Abdul the village of Vella by way of inam in 
erpetuity ; Ex. P-2 dated 1145 Hijri (corresponding to A.D. 1730), by which 
Paco Mohamed Shaha granted to one Mohammed Hafi the office of Kazi 
of the Sirkar empowering him to administer various judicial and other functions ; 
Ex. P-1, dated 1st April, 1864, Razinama decree passed by the District Civil Court 
of Rajahmundry, and Ex. P-4, dated the 23rd February, 1860, copy of an extract 
from the register of inams in the village of Korumilli in the taluk of Ramachandra- 
pur in the district of Godavari. 
~ In his evidence the appellant said that his son furnished him with these docu- 
ments, by whom they were obtained ; and he claims that he is a descendant of those 
in whose favour the grants and the decree were made and that he has inberited 
the rights which he seeks to have declared in his favour in the suit. 


In his judgment the learned Judge in the Court below observed that the decree 
in the scheme suit is binding upon every one until it is set aside, and in face of 
that decree the appellant could not successfully assert the claims preferred in his 
plaint, in other words the decree in the scheme suit is, or has the effect of, a judg- 
ment in rem andit prevents any one, whether a party to the suit in which the 
decree was passed or not, from asserting any rights vested in bim which conflict 
with or attack the scheme, 

Having made the observations referred to, the learned Judge did not investi- 

te or consider the appellant's claim and the documents upon which he based 
is suit but dismissed it, and consequently there has been no adjudication.upon 
the merits, fit could be found that the learned Judge was wrong regarding the 
effect of the decree in the scheme suit, the matter would have to be remanded back 
for investigation of the facts and claims upon their merits. The question which 
requires decision, at the moment, is whether thelearned Judge was correct in arriv- 
ing at the conclusion that the appellant could not, in the light of the decree in the 
s Hn guit, voice his claims before the Court. 

In Ramados v. Hanumantha Rao!, during the pendency of a scheme suit the 
guardian ofa person applied to be made a party to it ; the application was dismissed 
and a scheme was framed and decreed. "Thereafter the person on whose behalf 
the application had been made by his guardian during minority sued to assert 
personal rights r ing the temple which had been the subject-matter of the 
scheme suit. It was held that a ieee framed under section 539 of the Code 
of 1882 (corresponding to section 92 of the Code of 1908) is binding on all, whether 
worshippers or not rae dais a person who might have claimed a hereditary 
trusteeship and have brought a suit to enforce relief before the settlement 
of the scheme ; a decree framing a scheme is a bar to a suit by such a person, even 
where his application to be made a party to the scheme suit has been rejected. 
At page 369 in the judgment of Sir Arnold White, C.J. and Phillips, J., it was 
observed that 

*' this woul | seem to preclude suits between ies to ostablish a private right w if esta- 
blldtied, would interfere with a charitable scheme settled by Ooürt ^ d Se 
and later 

‘fo i can be ted the relief to which he is entit] is principl 
canna TAA every perm can be granted the relief to which he js entitled, but this principi 
to have been settled for the benefit of the public.” 
That decision was expressed in 1911 some 96 years ago, and is one pronounced 
by a Division Bench of this Court. 

Ramados's case! was referred to with approval and followed in Sakharam Daji 
v. Ganu Raghu’, Suraj Gir v. Bramh Narain®, Vaithilinga v. Ramalingam Pillai and 


I. (1911) 21 ML.L.J. 952 : LL.R. 36 Mad. g.. ALR 1946 All. 148. 
4- (1916) 6 L.W. g. 
2. - (1920) ILR. 45 Bom. 683, AS 
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Mulukulla Ramamurthi v. Chillara Bhaskarayya!. Those decisions were proncurced 
by Division Benches, except Mulukutla Ramamurthi's caset, which.was a decision 
by a single Judge. In the case before the Allahabad High Court it would seem 
that some exception might arise, according to the observations at page 149 of the 
judgment, but only when the property which has Leen the subject of the scheme 
is not trust property at all. t is not the position in the present instance. 


Since the decision in Ramados’s case*, which as stated, was given some 36 P ees 
ago, it has been referred to with: approval and followed not only in this Court 
but also in two other High Courts, Bombay and Allahabad. No authority was 
cited in which the correctness of that decision has been chall and wherever 
cited it would appear to have been accepted as correct. After the time which has 
elapsed since the princi les were enunciated in Ramados’s case? and in the light 
of the decision being followed wherever cited, it seems too late now to question 
its correctness. < 

Inmy view, therefore, it should be followed in the present instance, and applying 
that case to the ap now before us, it follows that the appellant is not entitled, 
by the suit out of which this ap arises, to assert the claims which he makes. The 
learned Judge in the Court below was correct in dismissing the proceedings before 


him. is appeal must be dismissed with costs. i 
Patanjali Sastri, F7.—I agree. The appellant's counsel that the decision 

in Ramados v. Hanumantha Rao? should be reconsidered as the remedy suggested 

therein, viz., inducing the Collector to ask for modification of the Court's scheme 


by taking action er section 92 of the Code of Civil Procedure will in practice 

prove illusory and the appellant would be left without any effective means of esta- 

blishing his alleged private right of control and superintendence over the mcsque 

and its endowments. This may well be so, but, as pointed out by my Lord, the 

decision in Ramados's case?, has stood unchall for all these years ard has 

been followed in this and some of the other High Courts in India and it seems too 
late now to question its authority. 

V.S. ———— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE LAKSHMANA RAO. 


T. M. P. Devasenambal Ammal .. Appellani*® 
U. 
The Board of Commissioners for the Hindu Religious Endow- r 
ments Board, Madras ol Respondents. 

Madras Hindu Religious Endowments Act (Il of 927), sections 9-(3) and 77 SURE rit to set aside 
erder passed under section 77 (1)—Forim—— Presentation to wrong ri—Daty of thet Court. 

An application under section (a) of the Madras Hindu Religious Endowments Act to set 
aside an order passed by the under section 77 (1) of the Act should according to section 9 
(8) of the Act be made to the Court of the District Judge within whose jurisdiction the cbject cf the 
endowment is situated. When such an application which has to Uc made :o the District Court 


of Tinnevelly is wrongly presented to the City Civil Judge, Madras, it has to be returned for 
presentation to the proper Court and cannot be dismissed. 


Appeal against the decree of the City Civil Court, Madras, dated 26th April 
1945, in O.S. No. 108 of 1944. 

K. S. Sankara Aiyar for Appellant. 

K. Subba Rao and M. Chockalingam for Respondents. 

The Court delivered the following 


JupcmMentT.—The ap t applied to the Madras Hindu Religious Endcwments 
Board under sub-section (1) ofsection 77 of the Madras Hindu Religious Endcwments 
—— a — Ó——ÁMMo E AA 


I. (1918) 5o I.C. 58. a. (1911) 21 M.L.J. 952 : I.L.R. 36 Mad. s64. 
* Q, å. X. A. No. 48 of 1945. ` 5th March, 1947. 
54 x 
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Act, 1926, for making an allocation of the income of the endowment in question 
and an order was passed by the Board that no allocation need be made. ‘Sub- 
section g of that section enacts that any party affected by an order under sub- 
section (1) may within such time as may be prescribed apply to the Court to modify 
or set aside such order but, subject to the result of such application, the order of 
the Board shall be final. Under sub-section (3) of section 9, the Court to which 
the AD should be made is the District Court of Tinnevelly and it follows 
that City Civil Judge had no jurisdiction to entertain the plaint. That being 
so the plaint should be returned for tation to the proper Court and the suit 
should not have been dismis.ed. e dismissal of the suit is therefore set aside 
and the plaint will be returned to the appellant for presentation to the proper Court. 
There will be no order as to costs. - 


eds 
V.S. ———— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTIOE LAKSHMANA Rao. 


Ramaswamy Tevar >` .. Appellant® 
U. 
Chinniah Tevar and others .. Respondents. 
Hindu Lar— creditor—— Absence to 1 
NETTE ees Vir «o bein os 
Whero tho vendee from tho father of a joint Hindu family has acted honestly and after due enoui 
as to the existence of necessity, he is not to see to the application of the iie ant 


. a sale cannot be set asido because the vendee is not able to prove conclusively as to how the surplus 
beyond tho lega] necessity was applied. 

A against the decree of the District Court of East Tanjore at Negapatam, 
in AS. 0. 149 of 1944, preferred inst the decree of the Court of the District 
Munsiff of Tiruturaipundi in O.S. No. 102 of 1943. 

R. Viswanathan and T. R. Srimvasan for Appellant. 

T. R. Srinivasa Aiyangar and G. jagadisa A1yar for Respondents. 

The Coürt delivered the following | 

Jopcuent.—The sale cannot be set aside as to 4(9ths of the property sold 
and upheld as to 5/gths as done by the District Judge and as found by the District 
Judge the price for which the property was sold, i.e, Rs. 1,125 was proper. There 
was | necessity for the sale to the extent of Rs. 651 and the sons arc liable for 
- the ce of Rs. 474 under the rule of pious obligation. The vendee was not 

cross-examined regarding the resentation made by the vendor and it is clear 
from what precedes in Ex. P-t (a), the py notice, that the word “ brothers” 
was a slip for “‘sisters’’. The marriage of two of the daughters was celebrated 
about 2 years before the sale and there is no und for doubting that the vendee 
acted honestly and after due enquiry as to existence of necessity. He is not 
bound to see to the RP p of the purchase money and as held by the Privy 
Council in Sri Krishna Das v. Nathu Ram! and Ram Sunder Lal v. Lachmi Narain’, 
the sale cannot be set aside because the vendee was not able to prove conclusively 
how the surplus was applied. The decree of the District Judee is therefore set 
aside and the decree of the District Munsiff is restored with costs before the Dis 
trict Judge and here against the first and second respondents. 

Leave is refused. 


Vide. ss c EC Appeal allowed. 





* 8. A. No. 1980 of 1945. 4th March, 1947. 
1. (1926) 52 verc) * LR. 54 LA, 79: a. (1929) 57 M.L.J. 7: LL.R. 51 AIL 480 
ILR. 49 AlL 149 d. (P.Q.). por : 
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IN THE HIGH COURT OF JUDICATWRE AT MADRAS. 
PRESENT — MR, JUSTICE CHANDRASEKHARA AIYAR. 


M, A. C. Arunachala Mudaliar and another .. Appellanis* 
U. ME 
M. V. Jagannatha Mudaliar and others .. Respondents. 

Mortis and puisns morigages —Prier purchasing the mortgaged properties from the 
moripagers a i date af ihi eead meres SOLO) aine ue ainsi morigegors and mori- 
£ 1 of Haier agagah a Jor the Eras from’ Ur dis Gf their Parche. 

In a mut on their e by the puisne mortgagees against the mortgagors and the 
mortgagees who had after the of the second purchased the mortgaged property 
the the latter are accountable far the prote ou the morteamed ar onari fan Uo dete 
of the in their favour. ‘ 

Naissa Chettiar v. Ramalinga Chettier, (1937) M.W.N. 700 and Ramachandra Hao v. Byragi, (1937) 
M.W.N. 910, followed. 

m i rM at Vellore, 
in AS. d of 1944, preferred inst the decree of-the Court.of the District 
Munsiff of Vellore in O.S. No. 523 of 1943. 


T. L. Venkatarama Aiyar for Appellants. 
E. Vingyaka Rao for Respondents. 


The Court delivered the following 

JUDGMENT. —There was a first mortgage by defendants 1 and 2 to defendants 3 
and 4onthe 21st June, 1930. There was a second mortgage on the 24th September, 
1930, by them in favour of the plaintiffs. Finally, there was a sale deed in favour 
of defendants 3 and 4 for Rs. 11,275-14-9 of the mortgaged properties. The deeds 
are Ex D-1, P-1 and D-2 res vely. In a suit upon the second mort : 
Ex. P-1, the lower Courts have held that defendants 9 and 4 are paeka ag NG 
the profits on the mortgaged properties from the date of the sale in their favour, 
viz, the 17th May, 1934. This decision is challenged in this second appeal pre- 
ferred by defendants 3 and 4 who say that they occupied two capacities, viz., a 
capacity as prior mo under Ex. D-1 and a capacity as purchasers of the 
equity of redemption under Ex. D-2 and that the two capacities should be kept 
distinct so far as the puisne ru s dus are concerned who have to redeem their 
mortgage Ex. D-1, by payment of the principal and interest without any liability 
on their part to account for the rents and profits which they have enjoyed since 
the date of their purchase under Ex. D-2. So far as our Court is concerned, this 
question is concluded by the authority of some Bench rulings and there is no pur- 
pose served by reopening the kanda and urging on the strength of stray obser- 
vations in earlier cases that if the m has been in possession in his capacity 
as purchaser from the mortgagor, he 1s not under.a liability to account. The 
decisions against the appellants are reported in Natesa Chettiar v. Ramalinga Chettiar} 
and Ramac a Rao v. Byram*. The former decision is by a Bench consisti 
of Madhavan Nair and Stodart, JJ., and the latter is by Varadachariar, |. 
Observations in support of the same position are found in i in V. daksa raa; saa 
Iyer, Lakshmana Iyer and Sons? and Ramackamdra Naidu v. Pavalayammal*, both of 
them again Bench decisions. The only case that can be said to be in favour of 
the appellant is the judgment of a single Judge, Ananthakrishna Aiyar, J., in Pichai- 
konar v. Narasimha Rama Iyer". 

A distinction was sought to be made out between a case where the property 
is purchased in Court aution under a defective decree in a suit in which the puisne 
mortgagee is notimpleaded asa party and who is therefore not bound and a 





* S, A. No. 2074 of 1945. 8th January, 1947. 
I. (1937) M.W.N. 700. 4 (1934) 68 M.L.J.- 717. 
2. En M.W.N. gio. - B. (1894) 58 M.L.J. 343: 
3. 1933 64. MLL * 666. 
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case where the property is purchased under a private sale from the mortgagors 
themselves. That there is no room for any such distinction is pointed out in 
Muthammal v. Raju Pilai!. 

This is not a case where it could be said that the appellants paid any price 
for the equity of redemption. The amount for which the properties were sold 
. is the amount due under the first mortgage for principal and interest. The release 
of two items of the properties is of no consequence because both the Courts have 
found on the evidence in the case that the inclusion of those items in the mortgage 
in favour of the appellants was due to a mistake and that the sale deed did not 
comprise properties lesser in number than those covered by the mo . In 
Natesa Chettiar v. Ramalinga Chetiiar*, which was no doubt a case on foot of a decree 
obtained on the first mortgage without impleading the puisne mortgagee, it was 
held that the profits that the prior Mb ecu eet makes out of the land 
are deemed to be the property of the mortgagor in his hands and liable to Le credited 
in reduction of the prior mortgage and that the fact that the price paid by him 
is more than the amount due on the mortgage sued on does not take away his lia- 
bility to account. The rulings referred to by me are binding against me and the 
second appeal must therefore be dismissed with costs. (No leave). 


V.S. I — Appeal dismissed 


[PRIVY COUNCIL] 
(On appeal from the High Court of Judicature at Madras.) 


Present :—Lorp Urawatt; Lord pu Parog, SR MADHAVAN NAIR AND SIR 
Joun BEAUMONT. 


 Kapalavayi Kasi Rama Rao and another .. Appellants* 
v. l 
Kotta Venkataratnam .. Respondent, 

Ti Denediion to irs Dama CUUMNDRNTE End QI GARE TO patna 
cemonox— V. — ex pario im appeal to the Privy Direction for payment of 
the costs of the appellant on appeal being allowed— Fu. tification. 

The owner of the property in suit had never divested himself of the which remained 

] in his name and there was no evidence that he cver declared as a trustec of it for a 
charitable purpose—to be used as a Dharma Ciatram—or ever acted as such trustee and there was 
no deed of trust. But there was evidence of a letter of invitation sent for the opening of 


the new Dharma Chau which was (o De consecrato [oret on BUSCO AT auspicious : 
On a question whether there was dedication of the property to a Chari e Trust, 


Hold, that the evidence while establishing ing that the owner of the property contemplated that 
the property would be used as a rest house, not establish that he ever carried out his intention 


to dedicate the property or decided the nature of the trust. The opening 
to which the invitation related cannot taken to. have out the pis Nel PE 
in the letter in the abeence of satisfactory evidence as to what took place a ceremony or as to 
whether there was any formal dedication of the property at that ceremony. 


in allowing the a ] felt themselves justified in directing the respondent to pay the costs of 
appellant as the latter had been put to the expense o! ap ng to Hs Majesty. in Council 
owing to the conduct of the respondent in appealing ag the decision of the Subordinate 


Judge. E 
Judgment of the High Court reversed. 


P. V. Subba Row and R. Parikh for Appellants. 

Respondent ex parts. 

Their Lordships’ Judgment was delivered by f 

Sm JOHN BEAUMONT.— This is an appeal from a judgment and decree of the 
High Court of Judicature at Madras dated 1st December, 1943, which reversed 


I. (1917) LL.R. 41 Mad. 51g at 516. 2. (1937) M.W.N. 700. 
* P, O. Appeal No. 67 of 1945. sth March, 1947. 
zr 
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aj tand decree of the Court of the Subordinate Judge, Guntur, dated gist 
1942. 
The question in the appeal is whether certain property described in the plans 
to the plaint is the private property of the appellants or dedicated to the public 
for charitable purposes. 


On the 27th June, 1935, the respondent who was formerly in the emplo 
of the original plaintiff, pilavi Malla (hereinafter called ‘“‘ the plainti nf 
made an application by Original Petition No. 73 of 1935 to the District Judge of 
Kr, rS A 3 of the Charitable and igious Trusts Act XIV of 1920 
i t the said pro was public charitable trust property and pra 
foe a dieto to the plaintiff to furnish particulars as to the nature mE pa 
of the trust, the value, condition and management and the application of the trust 
property and of its income. 


On the e November, 1937) the District Judge of Guntur made an Order 
upon the said O.P. 73 of 1935 that the property was a charitable institution ; that 
the plaintiff was the founder thereof and the dedication by him to the public 
had been completed by Exhibit “E” to the said Petition, which is Exhibit D-1 
in these proceedings. 
That Exhibit is in the following terms :— 
Sree Rama. Subhamasthu. 


Letter of invitation for the opening ceremony of the new Dharma Chatram 
(free choultry) to M.R.Ry. Nagasarapu Lakshmayya, news as to welfare 
written by Kapalavayi Subbarayudu Garu’s son Mallayya. 


The learned Tiren decided that, on the auspicious Monday, Vyshaka 
Sukla of the year Vibhava (corresponding to 2nd May, 1928) under the constel- 
lation of chitta star in the DhAnurlagnam at 10-30 Vighadiyas, in the night 
nding to hours 10-91 minutes, the Dharma Chatram (free ~ choultry) 

built b. the use of the sojourners, in the western bazaar of the Narasaráopeta 
j sbould be consecrated, that on grd May, 1928, there will be the feeding 
of Brahmins and that on 5th May, 1928, there will be celebrations of 
Rukmini Kalyanam and Vyshya feeding. So you are requested to come with 
family and friends to those functions, grace the same with your presence and 


bless me. 
' Yours obediently, 
i Kapalavayi Mallayya. 
Narasaraopeta, 
29ih April, 1928. 


The word translated “consecrated” in the said Exhibit is the vernacular 
word **Prathishta " which is defined in Wilson's Glossary as “ Consecration or 
setting up of an image, or a temple: a ceremony performed on the. completion 
of a kons before it is inhabited e. purification or re-consecration of an idbl, 
house, or temple that has been polluted.’ 

On the 11th July, 1940, tbe plaintiff commenced this suit against the respon- 
dent. In his plaint he alleged that the building marked “A” in the plan accom- 
panying the plaint and the row of shops marked “ B" in the same plan were the 
absolute property of the plaintiff built with his own funds ; that the portion of the 
building marked “A” was constructed by the plaintiff with the intention of 
Medie it as a private charitable choultry (i.e., rest-house) under the manage- 
ment of members of the plaintiff’s family, but the intended private trust had not 
been created and no dedication of the property either as a private or public trust 
had been made nor had the plaintiff at any time decided what was to be the nature 
and of the charity in the choultry whether it was to be the provision of free 
lodging for any defined purposes or classes of persons whether it was to be free feeding 

v. 
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and if so to whom, or whether it was to be anything else. .The plaint further alleged: 
that the portion of the building marked “A” was being used for letting out to 
wayfarers and travellers and the rents so collected were being utilised and enjoyed 
by the plaintiff absolutely ; that the said part was also being utilised by the plaintiff 
for feeding some Brahmins and Vaisyas; that the feeding was at the discretion 
of the plaintiff, and the expenses for the same were being met by him from his 
own funds no endowment having been made therefor either by the plaintiff or by 
anybody else. It was further alleged that the portion of the building marked “ B ^ 
was being let out as shops and the rents were being collected by the plaintiff and 
the same were being enjoyed by him as his own pro at his own absolute dis- 
cretion ; and that the entire building was regi in the name of the plaintiff 
in the municipal regi and he had paying the taxes therefor. The plaintiff 
claimed a declaration that the said properties were the plaintiff's own absolute 
and private Lund that the order in O P. No. 8 X Laka dediti 
District Court of Guntur might be set aside. As the plaintiff was not prepared 
to pay the court-fee in respect of the claim for a declaration, that claim was struck 
out. 


The plaintiff died pending the suit and the appellants were brought on record 
as his personal representatives, and the plaint duly amended. 


The respondent to this appeal, who was the only defendant to the suit, filed 
a written statement challenging the allegations of fact in the plaint, claiming that 
the property in suit had been dedicated by the plaintiff to a public charitable 
trust, and contending that the matter was res judicata by reason of the decision 
of the District Judge in O. P. No. 73 of 1935. He also claimed that the suit did 
not lie against him in his personal capacity. 

At the trial the learned Subordinate Judge held that the order on O. P. No. 7 
of 19 did nof Sound a claim of a judika relying om die decision of tain Board 
in Babu Bhagwan Din and others v. Gtr Har Saroop and others}, and with this opinion 
their Lordships agree. The learned Judge then considered the question whether 
a Charitable Trust had been created in respect of the property in suit, and came 
to the conclusion that it had not. Be pointed:out that there was ab Deel of Tart, 
and no attempt by the plaintiff to divest himself of the property in suit, and he 
considered that there was no evidence ofany dedication ot the pro to a Chari- 
table Trust. He thought that the Prathishta ceremony amounted to nothing 
more than a formal opening of the dharma chatram or free choultry, or rest-house 
which had been admittedly built by the plaintiff on part of the property, accom- 
panied as would be natural! in the case of an orthodox Hindu, by some religious 
ceremonies. Accordingly, the learned Judge set aside the order of the District 
Judge made upon O. P. No. 73 of 1935. 


From that decision the respondent appealed to the High Court of Madras, 
though it is difficult to appreciate what personal interest he in the matter. 

On the 1st December, 1943, the High Court allowed the x em holding that 
the property had been dedicated as a public charity. For this they relied almost 
exclusively upon Exhibit D-1, the letter of invitation to the Prathishta ceremony: 
They stated that the word ** prathishta ” is used only in connection with the conse- 
cration of a building as a public charitable or religious trust, though this view seems 
inconsistent with the definition in “ Wilson " which gives the meaning attributed 
to the word by the Subordinate Judge as a ies an meaning. learned 
Judges did not, of course, regard the letter D-1 as in itself a dedication, but they 
thought that the ceremony to which the invitation in D-r related must be taken 
to have carried out the arrangement contemplated in the invitation. Their Lordships 
a ib ced dens o he Fiii Court Admittedly some ceremony 
took place on the 2nd May, 1928, but there is no satisfactory evidence as to what 
took place at that ceremony ; it is not shown that there was any formal dedication 


-C 23, (1940) oe MLL J: 1 : LR. 67 LA. r: LL.R 15 Luck. 1 (B.O). 
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ded ahe sean Du giis d Mig “ prathishta " was used 
thereat. plaintiff never divested himself of the property which remained 
registered in his name, and there is no evidence that he ever declared himself a 
trustee of it for a charitable purpose, or ever acted as such trustee. Nor is there 
o ea ah nature ofthe su trust, except that according to 
ibit D-1 the property was to used for journers, meaning 
presumably travellers, but whether the use was to be co to any particular 
class of travellers, and whether any charge was to be made for the use of the 1 
by travellers does not appear. The shops erected on the land marked “ B” were 
built as the evidence shows after the ceremony of the 2nd May, 1928, and the plaintiff 
received the rents from such for his own use. Without these rents there would 
be ho endowment for the choultry which would require money to be spent for its 
d In their Lordships! opinion the plaint and the evidence, whilst establishing 
that plaintiff contemplated that the property in suit would be used as a rest- 
house, which their Lordshi assume would be a charitable purpose, do not establish 
that he ever carried out his intention to dedicate the property, or decided u 
od opinion the view of the 
learned Subordinate Judge was right and this appeal must be allowed. The res- 


appellants. 

Their Lordships will therefore humbly advise His Majesty that rds qn 
be allowed ; that the Order ‘of the High Court of Madras dated ist : 
1943, be set aside and that the Order of the Subordinate Judge dated 31st March, 
1942, be restored. The respondent must pay the costs of the proceedings throughout. 

Solicitors for Appellant: Lambert and White ave 

H.J.U./V.S. ———— Appeal allowed. 

[PRIVY OOUNCIL.] 
(On appeal from a Court Martial Holden at Calcutta.) 


PRESENT :—LozD THANKERTON, Lorn PogTER, Lorn SIMONDE, Sig MADHAVAN 
Nam AND Sim JOHN BEAUMONT. 


Mohammad Yakub Khan ..— Petitioner" 
ÜU.- ' 


The, King-Emperor_ | .. Respondent. — C 


uL MR NNI INE ee ee ee 


The of the Judicial Committee of the Privy Council is purely statutory, resting on 
the J Commi teo ct of 1019. ane P ee Where tt is sought to 
from an order of & Court under the provisions of an Act framed long after Act of 
1893, their ips would have to consider, not whether there are words taking away 
itive, but w there ever was the intention of cresting that with the ordinary 
of an appeal to the Crown. 

The Indian Army Act intended the findings of a Court Martial as and when confirmed by the 
confirming officer to be subject only to the power of revision for which that Act prov 
fais np roan foc AD. appeal 19 in Council consistently with the subject-matter and 

scheme of that Act. 


A. G. P. Pullan and 7. M. R. Jayakar for Petitioner. 
. D. N. Pritt, K.G. and R. K. Handoo for Respondent. 
Their Lordships’ Judgment was delivered by | 
"^ Loab THANKERTON.—The jurisdiction of the Judicial Committee-of the Privy 
Council is purely statutory, resting-on the Judicial Committee Act of 1833 and 
Ret * goth January, 9043/0 - — : l 
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the amending Acts. The material provision is in section 3 of the Act of 1833 
which reads as follows : “ All appeals or com laints in the nature of appeals whatever 
which either by virtue of this Act, or of any law, -statute or custom, may be 
brought before His Majesty or His Majesty in Council from or in respect ofthe 
determination, sentence, rule or order of any Court, judge or judicial officer, and 
all such-appeals as are now ing and unheard, shall from and after the passing 
of this Act be referred by Majesty to the said Judicial Committee of His Privy 
Council, and such appeals, causes and matters shall be heard by the said Judicial 
Committee, and a report or recommendation thereon shall be made to His Majesty 
in Council for his decision thereon ” as therein provided. | 
Where it is sought to bring an a from an Order of a Court established 
ande de ee Da Ad kam ong after the Act of 1833, the competence 
of the appeal must be determined by the test laid down by Cairns in TEC 
and Another v. Laudrp1, w Lord Cairns says this : “ In other words their Lordships 
have to consider, not whether there are express words here bandi. away prerogative, 
but whether there ever was the intention of creating this trib with the ordinary 
incident of an a to the Crown.” Applying this test, their Lordships are clearly 
of opinion that Indian Army Act intended the findings of a Court Martial as 
and when confirmed by the proper confirming officer, to be final, subject only to the 
of revision for which this Act provides. There is no room for an ap to 
is Majesty in Council consistently with the subject-matter and scheme of the Act. 


Their Lordships will, therefore, humbly advise His Majesty that the Petition 
should be dismissed. | 


Solicitors for petitioner : Douglas Grant and Dold. 
Solicitor for Respondent : Solicitor, India Office. l 
H.J.U./V.S. — Petition dismissed. 
[PRIVY OOUNOIL.] 
(On appeal from the High Court of Judicature at Madras*.) 


PRESENT :—Lorp THANKERTON, LORD UTHWATT, LORD pu Parag AND Sm 
JOHN BEAUMONT. i 


Thiagaraja Bhagavathar and another .. Appellantst 
v. 
The King-Emperor .. Respondent. 
Criminal Pyocedure Code (V of 1898), section 411-4. (Amendment of 1 Be eee Pci 
i ing the granting of of the Court of in the appeal—Verdict 


oF fers cannot ba uphold surely en tha grovind Liai 34 ts nal perce er construing 
an Indian Act by reference to an English Act—Difforence boizoosn Indian and English law in to the power 
ef Courts of in dealing with verdicts of feries. 
An appeal under section 411-À of the Criminal Procedure Code on a matter of fact can only bo 
brought on a certificate of the trial Judge or with the leave of the Court of Appeal. A Judge 
lication for leave to appeal on facts has an absolute discretion to grant or withhold such leave, 


but it is a discretion to be exercised grok He is bound to consider an ja] features in the 
case, but he cannot ignore the effect which the granting of leave to appeal without due 
discrimination may have upon the whole system of trial jury in High Leave once 
ha been however, the matter is at large and Court of Appeal must dispose of the 
upon the merits pa due however to the principles on which Courts of Appeal 

act in such cases. exercising the conferred by the Code and before reaching its 
adin fact, the Court always proper weight and consideration to such 


give 
matters as, views of the jury implicit in their verdict as to the credibility of the witnesses, the 
presumption of innocence in favour of the accused, the right of the accused to the benefit of any 
doubt and the slowness of an appellate Court in disturbing a finding of fact arrived at by a judge 
who had the advantage of secing the witnessed. If, attaching due weight to these matters, the 


I. (1876) 2 A.C. 10a at 108. 
* (1 1 MLJ. 42: LL.R.- (1946) Mad. 389. : 
POG Appel o. 79 Of 1946. - . - 7th March, 1947. 


t 
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hearing an a on the facts under section 411-A, Criminal Procedure Code, comes to the con- 
clusion that verdict of the jury was wrong, it is bound to allow the appeal and reverse the verdict. 
It has no right to uphold the verdict merely on the ground that it is not perverse or unreasonable. 
So to do would be to deprive the appellant of the right of appeal which the statute gives him. 
^ Ganpat jimqji v. The King-Emperor, I.L.R. (1945 Bom. 724, Approved ; Goverament of Bembay 
v. Inchya Fernandez, I.L.R. (1945) Bom. v t 
It is always dangerous to construe an Indian Act by reference to an English however Coy 
language of the two Acts may ap i and thisis particularly true.of acts with 


a matter as trial by jury in Which the atti of the Legislatures in the two countries has been 
in many respects. 

The elision insection 411-A ofsection 418 and section 49g (2), which would have prevented 
an on facts, and the omission of any limitations on the powers of the Court similar to those 
con in section 4 (1) of the English Criminal Ap Act of 1907, make it clear that the Indian 
Legislature was not mi to im on the powers of the Court of Appeal in India any fetter similar 
to that imposed on the English of Crimi Appeal in dealing with the verdicts of jurics. 


Judgment of the High Court reported in (1946) 1 M.L.J. 42 : I.L.R. (1945) Mad. 389, reversed. 


This was an appeal by way of special leave of the Board against convictions 
for conspiracy and abetment to commit murder and is concerned with the powers 
of the High Court under Section 411-A of the Code of Criminal Procedure where 
the appeal relates to both facts and law. 


D. N. Pritt, K.C. and P. V. Subba Rao for Appellants. 
G. O. Slade, K.G. and D. A. Graat for Respondent. 


comes to consider an appeal on matier of fact it should consider all the facts and iets OP act 
as to what ought to be giving the verdict of the jury no more than the weight of the fact 
that the jury seen the witnesses. The High Court's view that on an appeal of that Kind hey 
ought not to upset the jury’s verdict if there was material on which it be based and it did 
not appear to be an unreasonable verdict, proceeds on the principle. In the light of the 
legi-lative position in which section 411-A was cnacted, it be construed in favour of the 
ts. section means what it says and on an appeal to the High Court against cines a 
conviction or an acquittal which involves a question of fact only, the right cons on is that 


way. 
the English Law. The proper test is as laid down in Shee v. Lhe in uai The 
POR EE 
large the evidence, and givi weight to the consideration of all matters including t 
opbaion of the jury, should conclude whether the conviction should stand or not. There is nothing 
in Indian Law which puts the verdict of a jury on any particular pedestal at all. 


(Reference was made to Abdul Rakim v. The King-Emperor*; Ramanxgrak Singh v. The King 


it comes to this that the Appellate Court can substitute their own view for that of the . Where 
there is no evidence y rejected or admitted and the accused has been acquitted, and the 
prosecution gets a ificate under section 411-A (2), because the ion happens to disagree 


with the jury’s verdict, and they take the matter before the High on appeal; the construction 
for which the appellants contend of section 411-A, in such a case is that the Appellate Court may 
in substance make themselves the jury instead of the persons provided by the Legislature. 


E Luo tre ane ne meat a arene Reem eo Goorramsxt of Bembey v. Inchya Fer- | 

Due weight cannot be given to the verdict of the jury when it is not known on what it is based; 
it might be based on false premises. It is difficult to sec how Abdul Ra*im's case? is put against me. 
There the jury's verdict was vitiated by misreception of inadmissible evidence and mi-direction. 
The principles laid down In Shee Sarap s cass} do not apply in a case on appeal from the verdict of & 
jury. 





I. (1934) 67 M.L.J. 664 : LR. 61 LA. 998: : M.L.]J. : LR. 73 TA. 174: 
[LR All. 645 MN PD VER Eq o WP PME 
I ae ig at " LLR. Bom. 
87, 9o : "P AR: Lah. 119 (Pa). d E LL.R. (io Bom, ie : 
55 
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Grant followed for the Respondent. 

Pritt, K. C., replied for the Appellants. 

Their Lordships’ Judgment was delivered by 

SIR JOHN BEAUMONT.— These are consolidated appeals by special leave from a 
judgment of the High Court at Madras in its appellate criminal jurisdiction, dated 
the 29th October, 1945, which affirmed a judgment of the same Court in its original 
criminal jurisdiction, dated the grd May, 1945. 

The appellants were tried by the said High Court, with certain other persons, 
for conspiracy under section 120-B of the Indian Penal Code and abetment to commit 
murder under section 302 read with section 109, and were convicted on both 
and sentenced to transportation for life. They appealed to the High Court, dn 
by an order dated the 12th July, 1945, the Appellate Court allowed them to a 
on matters of fact as well as oflaw under section 411-A (1) (b) of the e of 
Criminal Procedure. 

[M T uestion as to the scope of the powers of the 
Court under section 411-A of the said Code which was introduced into the Code 
n i E LO c pe ME 
desirable to notice the provisions of the e relating to trials by jury in the 
Courts, and to appeals from the verdicts ofjuries in Sessions isis held in 
Moffussil. 


The High Courts in the old Presidency Towns of Madras, Calcutta and Bombay 
possess, under their Letters Patent, original criminal jurisdiction, and section 267 
of the Code of Criminal Procedure directs that all criminal trials before a High 
Court shall be by jury. Section 274 provides that in trials before the High Court, 
the jury shall consist of nine persons, and section 299 imposes upon the jury the 
any af deciding all questions of fact. Under section 905, the judge is bound by 
the unanimous opinion of the jury, but when the jury are divi and as many 
as six are of one opinion and the judge agrees with them, the judge shall give 
D E with such opinion. Under the letters patent affecting 
such High Courts, there is no appeal from any sentence or order passed or made 
in any criminal trial before the Courts of original criminal jurisdiction, th 
a point of law may be reserved by the trial Ju or may be brought before 
Court on a certificate of the Advocate-General. 

In the case of trial by jury in a Court of Session in the Moffussil, there is a 
rght of appeal against conviction under section 410 of the Code, and against 
acquittal under section 417. But section 418 erodes (1) that ana peal may lie 
on a matter of fact as as a matter of law except where the trial was by jury, 
in which case the appeal shall lie on a matter of law only. (2) Notwithstanding 
anything contained m sub-section (1) or in section 429, sub-section (2), when, 
in the case of a trial by jury, any person is sentenced to death, any other person 
convicted in the same trial with the n so sentenced may appeal on a matter 
of fact as well as a matter of law. anh eae ee 
which requires any sentence of death passed by a Court of Session to be co 
by the High Court. Section 423 (1) confers various powers upon the Court of 
appeal but sub-section (2) provides : 

‘Nothing herein contained shall authorise the Court to alter or reverse the verdict of a jury, 
unless it is of opinion that such verdict is erroneous owing to a misdirection by the judge, or to a 
, misunderstanding on the part of the jury of the law as laid down by him. ” 

Section 449 allows an appeal from the verdict of a jury upon a matter of 
fact as well as upon a matter of law in cases tried under Chapter 33 of the 
Code which relates to cases in which European and British Indian subjects are 
concerned. It may be noticed also that it is provided under section 307 that if 
the judge disagrees with the verdict of the jurors or a majority of them and is- 
clearly of opinion that it is necessary for the ends of justice to submit the case 
to the High Court, he shall submit it accordingly, and on such reference the 
es e pun Arce KN wa o dM an appeal, 

shall dispose of the reference as provided in the section. 
LÀ 


- 
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In that state of the law, Act XXVI of 1943, enacted as follows :— 


“ Insertion nao sectien 411-A in Act V of 1898.—After section 411 of the Code of Criminal Pro- 
cedure, 1898 Boe) a inate ee ero following section sball 
inserted, —4I1 Alpia Astur ii Court.—{1) ithout prejudice to the provis 
of section 449 any person convicted on trial held bya -Court in the exercise of its criminal 

may, notwl i anything contained in section 418 or section 493, sub-section (2) 
or in the Letters Patent of any appeal to the High Court— 

(a) against the conviction on any ground of appeal which invol ves à matter of law only ; 

(b) with the leave of the a Court, or upon the certificate of the judge who tried the 
case that it is a fit case for against the conviction on any ground of a which involves & 
matter of fact only, or a matter of mixed law and fact, or any other gro which appears to the 

te Court to be sufficient ground of appeal ; and 


(ja with the leeve ofthe appellate Conzt, aguinst the seatence pasted unless the rentence i ont 


(2) Notwithstanding anything contained in section 417, the Provincial Government 
the Public Prosecutor to present an appeal to the High from any order of acquittal 
by the High Court in the exercise of its original criminal jurisdiction, and such appeal may, not- 
anything contained in section 418, or section 499, sub-section (2), or in the 
POTO gan an aided ee ee 1 Dela (h) and canm (9) E 
Ee AU this section an an appeal against a conviction, lie on a matter of as woll as a matter 


The Act contains certain consequential amendments of the Code and of the Letters 
patent to which it is not necessary to refer. 


In the appeal of the i mene to the High Court at Madras, the leading 
judgment was given by the learned Chief Justice. He considered the powers 
which the Court possessed where leave to appeal on the facts had been given. He 
noticed that clauses (a), p and (c) of sub-section ( 2 of eds 1-A, followed the 
language of clauses (a), (b) and (c) of section 3 of the English Criminal Appeal 
Act, 1907. But he also noticed that there was omitted from the Indian Act any 
provision corresponding to section 4 (1) of the English Act which provides : 

“The Court of Criminal on any such against conviction shall allow the 
appeal if they think that the ict of the jury sh be set aside on the ground that it is 
unreasonable or cannot be supported having regard to the evidence or that the judgment ofthe 
court before whom the appellant was convicted should be set aside on the ground of a wrong deci- 
sion of any ion of law or that on any ground there wasa miscarriage of justice and in any 
other case dismiss the appeal.” 

The learned Chief Justice then discussed various decisions of English Courts upon 
the Criminal Ap Act, 1907, and expressed the view that the powers of the 
High Courts in India were similar to those of the Court of Criminal Appeal in 

d notwithstanding the omission of any provision co onding to section 4 (1) 
of the English Act, and that the Court had power to set aside the verdict of a jury, 
if on consideration of the facts and of the circumstances of the case, it was con- 
vinced that the verdict was unreasonable. After considering the evidence against 


Court agreed with the verdict of the jury, the appeal of the appellants was dismissed 


Before considering the correctness of the judgment under appeal their Lordsbi 
will notice certain decisions upon section 411-À which have been given by the 
High Court of Judicature at Bombay. In the case of Ganpat Jivaji v. The King- 
Emperor’, leave to ap on the facts had been granted ex parts by the 
Court of Appeal. e leading judgment was given by la, J., 
Lokur and ‘Weston, JJ., concurring. Mr. Justice Chagla ' expressed 
the view that it was impossible on the construction of section 411-A 
to hold that the powers of the Court, were limited as were those of 
the Court of Criminal Appeal in England; that where an appeal on facts was 
before the Court, the Court was bound to dispose of it like any other appeal on 


the a ts and the summing up by the trial judge, the Court held that the j 
had P directed and that there was material on which their decision 
could reasonably be based. Accordingly, without considering whether or not the 
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facts, and that if the Court came to the conclusion that the verdict of the jury was 
they could not uphold it on the ground. tbat it was not perverse or unreason- 
able. But the learned Ju the fear that the introduction of section 411-À, 
construed in the manner in which he felt bound to construe it, would reduce trial 
by jury in the High Court to a mockery, ww JAN ipte c d dis 
Legislature should have treated the verdict of a High Court jury on the 
uec High Court judge as of less consequence than a verdictofa 
Moffussil jury. The question as to the construction of section 411-A was considered 
by another Full Bench of the Bombay High Court in the case of Government of Bombay 
v. Inchya Fernandez}, In that case the jury had returned a unanimous verdict 
of not guilty and the trial judge, Mr. Justice Chagla, had given a certificate autbo- 
rising an ap on the facts. The leading judgment was given by Divatia, J. 
Lokur and Weston, JJ., the other members of the Court delivered separate but 
concurring judgments. Mr. Justice Divatia expressed the view that although 
the powers of the Court hearing an appeal on the facts under section 411-À were 
unfettered, the Court was not bound to exercise its powers in full, and that it was 
entitled to deal with the appeal on grounds analogous to those upon which the 
Court acted when hearing a reference made under section 307 of the Code 
to interfere with the verdict of the jury only if satisfied that such verdict was 
perverse and unreasonable. The Court held that there had been no failure in the 
summing-up, and that the verdict of the jury could not be regarded as either opposed 
to the evidence or manifestly wrong or unreasonable, and accordingly dismissed 
the appeal. The views of Chagla, J., in the earlier case were treated as dicta only. 
That case has been followed in other cases in the High Court of Bombay and appears 
to be regarded as having settled the law on the subject. 


Their Lordships have not been referred to any decision of the High Court 
at Calcutta, which 1s the other High Court possessing original criminal jurisdiction. 


It will be observed that the High Court at Madras and the High Court at 
Bombay have both reached the conclusion that in an appeal upon the facts under 
section 411-A, the Court should only interfere with the verdict of the jury if it 
considers such verdict perverse or clearly unreasonable, but they have reached 
such conclusion on quite different grounds. Their Lordships think that both Courts, 
in their anxiety to prevent the introduction of a right of appeal under section 411-A 
from destroying the effective operation of trial by jury in the High Courts, have 
overlooked the important safe-guard provided by the islature against such risk. 
An appeal on a matter of fact can only be brought on a certificate of the trial j ; 
or with the leave of the Court of Appeal. view of the importance E ieri 
attached throughout the Code to the verdict of juries, to the difficulty which always 
faces a Court of Appeal when called upon to appreciate the evidence of witnesses 
whom it has not seen, to the risk of undermining the sense of responsibility of juries 
if their verdicts are subject to uent appeal, and to the danger of depriving those 
tried in the High Court of the effective enjoyment of the right to tri Ib jury con- 
ferred upon them by the Code, their ips think that the Indian islature 
Mus well Have aed diat leave d nop] Loon tbe fcis eo (Be ict of a 
jury would not be given so long as such verdict Edda cte to be reasonable and sup- 
ported by the evidence, and not to have been induced by an error in the summing- 
up. A judge hearing an application for leave to appeal on the facts has an absolute 
discretion to grant or withhold such leave, but it is a discretion to be exercised 
judicially. He is bound to consider any special features in the particular case, 
but he cannot ignore the effect which the granting of leave to appeal without 
due discrimination may have upon the whole system of trial by jury in the High 
Court. Leave once having been granted, however, the matter is at large, and 
the Court of Appeal must dispose of the ap upon the merits paying due 
regard however to the principles on which Courts of A always act in such 
cases. Those principles were summarized by Lord R of Killowen delivering 


I, LL.R. (1945) Bom. 754. 
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the opinion of the Board in the case of Shao S; v. The King-Emperor!, where 
the Board was considering the powers which the Courts possess in ‘hearing 
an appeal against acquittal, in the following passage :— 
“ But in ising the power conferred by the Code and before reaching its conclusions upon 
the High Court d and will always give pro ht and consideration to such matters 
s (iy thie Seis of Uie Cd TS UO the i of witnesses ; ur ee 
in favour of the accused, a presumption not weakened by the fact that he has been 
acquitted at his trial ; (3) the right of the accused to the t of any doubt ; rod c Rad eae 
appellate Court in disturbing a finding of fact arrived at by a Judge who had the advantage 


Only slight modifications in that passage are n to adapt it to an a 
Pr dec E iis It i» of course true that the Court of Appeal does 
not know what view the jury took of the evidence of any particular witness, but 
it knows the view which the jury took of the evidence as a whole. In the 
above quoted for the words “ the views of the trial judge as to the credibility of 
witnesses " must be substituted the words “ the views of the jury implicit 1n their 
verdict as to the credibility of the witnesses." If, attaching due weight to those 
matters, the Court hearing an appeal on the facts under section 411-A comes to 
the conclusion that te verdes of the jury was wrong, it is bound to allow the appeal 
and reverse the verdict. It has no right to uphold the verdict merely on the ground 
that it is not perverse or unreasonable. So todo would be to deprive the appellant 
of the right of appeal which the Statute gives to him. 


In their Lordships’ opinion the High Court of Madras in the judgment under 
appeal approached the case from the wrong angle. It is always dangerous to construe 
an Indian Act by reference to an English Act however closely the language 
of the two Acts may approximate, and this is particularly true of Acts dealing with 
such a matter as trial by jury in which, as pointed out by the Board in the case of 
Abdul Rakim v. The King- 1, the attitude of the Legislatures in the two countries 
has been dissimilar in many a Ve The elision in section 411-A of section 418 
and section 423 (2), which would have prevented an appeal on facts, and the omis- 
Kon of any ibus o gana Manan hei aan unir ilar to those contained in sec- 
tion (4) (1) of the English Act, make it clear, their Lordships think, that the Indian 
Legislature was not minded to impose on the powers of the Court of Appeal in India 
any fetter similar to that imposed on the English Court of Criminal Appeal in dealing 
with the verdicts of juries. 


Referring to the Bombay cases, their Lordships are in t generally 

- with the view of the law expressed by Mr. Justice Chagla in Jivan's case?. 
Whether the fear expressed by the learned Judge that the right of ap given 
by section 411-A will reduce trial by jury in the High Courts to a mo must 


scd aloe rt agate Lo e agp peng rele WETS. 
conferred upon them by the section. j make a practice of giving leave to 
appeal on from the verdict of a jury which is not perverse or unreasonable 
on the ground that the judge hi does not with the verdict, or that he 
thinks t the Court Appeal might take a ifterent view of the evidence from 
that which appealed to the jury (as Mr. Justice Chagla himself seems to have done 
in /nchya Fernandez’s cass*) the result no doubt will be to deprive people tried in 
the High Court of the effective enjoyment of their right to trial by jury ; but the 
remedy lies in the hands of the judges. 

Their Lordships are not in agreement with the views expressed in the case of 
Inchya Fernandez*. There is no analogy between the hearing of an a under 
section 411-A and the hearing of a reference under section 307. As by this 
Board in the case of Ramanugrah Singh v. The King-Emperor*, the powers of the Court 





: 67 M.L.J. 664: L.R. 61 I.A. 398: 3. ILR. (1945) Bom. 724. 
tan SPA kaga KAN 0$ UE “rien Y 
2 21: ; ‘ - : : : 
gr LIA. 1946 Lah. 119 (P.L), LIR. 25 601 (Po. 5 TAN 


410 THE MADRAS LAW JOURNAL REPORTS., [1947 


on such a reference are conditionaed by the terms of the section, which imposes 
.& special Code and is not concerned with appeals. Labor cu Pace dur 
on the facts under section 411-À is in a similar position to a Court hearing an 
a M dE Mal a ee ct 

Bjun whieh bos cest din. dle pasan a death sentence under sections 
74 and 418 (2), in both of which cases an appeal lies on the facts. In the 
jer clas of case it could hardi be suggested that the Court would be justified 
in dismiss RA gc ing a sentence of death based on the verdict 
of a jury which the Court thought wrong, though not perverse. 

As the High Court at Madras did not apply its mind to the question whether 
d i Ui Bana 
dered only whether it was reasonable, their Lordships will humbly advise His 


Maiesty that this a be allowed and the ap of the appellants against their 
conviction on the May, 1945» by the trial J to the High Court of Judicature 
at Madras be remitted to that to be disposed of according to law. 


Solicitors for Appellants: Barrow, Rogers and Nevill. 
Solicitor for Respondent: Solicitor, India Office. 


H.J.U./VS. Appeal allowed and appeal 
remitted to High Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justro YAHYA ALI. 
Ramanjulu Naidu, In re .. Appellant. * 

Penal Code (XLV ef 1860), sections 979 and 75—Solilary confmemeni— When to be ordered 
pie ESSA SUO and 75 — Absence any aggravating circumstances — Direction for solitary confinement 

Solitary confinement should not be ordered there special fea ppearing in the 
evidence such as extreme violence ar brutality in the comminton ef te offences E . 

When a person is convicted under sections 379 and 75 of the Indian Penal Code and sentenced 
to rigorous imprisonment for two years, a direction dei three manika DUC oF ini petia boul Ge 
oue quique ERO Wan aly Ing circum- 
Fee totas ar eie sancti of home life has become to the accused a mere mockery and 

wan ” is not 

the direction for solitary confinement. à S 

Appeal E the sentence passed by the Special Honorary Presidency 
Magistrate of the Court of the Presidency Magistrate, Egmore, Madras, dated 
27th January, 1947, in C.C. No. 31947. 

The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 

Accused not represented. 

The Court made the following 

Orper.—I have given notice of this appeal to the Crown Prosecutor and heard 


The appellant has been convicted by the Special Honorary Presidency Magistrate 


under sections 379 and 75 of the Penal c and sentenced to ri us imprisonment 
for two . The Magistrate has further directed under on 73 of the Indian 
Penal e that out of the above period of imprisonment, months should 
be passed in solitary confinement. 


The conviction is undoubtedly warranted by the evidence. When P.W. 1, 
after shopping with his wife and another person boarded a tram, the appellant 


* Gri, Appeal No. 114 of 1947. i reth ‘March, 1947. 
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and another person boarded the same tram. The appellant pushed P.W. 1 forcibly 
and in that act snatched away a pocket watch with a rolled gold chain which was 
in the possession of P.W. 1. The appellant swiftly passed on the watch and the 
chain to the other n. P.W. 1 and others present immediately caught hold 
of the appellant and handed him over to the police. 


Before the Magistrate, the ap t admitted the offence and also the previous 
convictions. Looking at the list of previous convictions, it is clear that he commenced 
nae EI and his last conviction was by this 
Court in S.C. No. 13 of 1943 in the Criminal Sessions in which he was con- 
victed under sections 380 and 75 of the Indian Penal Code and sentenced to four 
years’ rigorous imprisonment. ? would therefore confirm the conviction and the 
sentence of ri imprisonment for two years. But the direction that three 
months out of that period should be served in the solitary confinement is not neces- 
i There are no exceptional vating circumstances in the case to warrant 
such a direction. In fact when the provision in section 73 of the Indian Penal 
Code was introduced there was a gina provision in the corresponding English 


be MERE dM NAM AE very 


should not be ordered unless there are lal features a ing in the evidence 
such as extreme violence or brutality in commission of the offence. "The only 
reason given by the Magistrate is that the “ sanctity of home life has become to him 
(the appellant a mere mockery and the desire to take what he wants eng 
of ownership is hot in him." This can be said of every person convi under 
fan De aa ios hee dili ope Medicum me 

of an order of solitary confinement. The direction regarding 

coe i deed In other respects the appeal is dismissed. 


u^ — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusricE YAHYA Arr. 


The Tirumalai Tirupati Devasthanams Committee, repre- 
- sented by its Commissioner, Sri A. Jayaram Naidu and 
others Petitioners" 
D. 


N. Chengama Naidu and others ` .. Respondents. 


Cis Precadirs Code (V ef 1908), sætis 115-—Ravisinal jurisdiction of High Court Safe Order 
wa P nal be passed. 
revisional jurisdiction of the Court variety or form of appellate jurisdiction 
ee E Ans jame in tis revional 
gei that in the circumstances stated in the affidavits filed there- 
with, Qd Hig will be pleased to issue a temporary injunction restraining 
the respondents from interfering in any manner with the free uninterrupted flow 
of water from the plaint channel to the lands of petitioners 2 to 7 in the 
of Nainarkhandriga and Krishnamarajakhandriga in O.S. No. 365 of 1945, 
District Munsiff’s Court, Tirupati, pending C.R.P. No. 102 of 1947 presented 
LLLA Nas eae (LA NO. er Chittoor, "os uo 
, in C. M. A. No. 17 of 1946 (LA. No. 821 of 1945 in O.S 
Red rict Munsiff’s Court, Tirupati). 
W. S. Krishnaswanmt Naidu for Petitioners, 


W. Chakrapani Naidu for Respondents. 





* CQ. M. P. No. 506 of 1947. Igth March, 1947. : 


412 THE MADRAS LAW JOURNAL REPORTI. [1947 


The Court made the following 


Orpver.—This is a petition by the plaintiffs in O.S. No. 305 of 1945 (Distri 
Munsiff's Court, Tirupati) for a temporary injunction restraining the respondents 
who are the defendants in the suit from interfering in any manner with the free 
and uninterrupted flow of water from the plaint channel to the petitioners’ lands. 
The suit was filed for & declaration that plaintids 2 to 7 are entitled exclusively 
to the supply of water from the suit channel and for a permanent injunction restrain- 
ing the defendants from interfering with that supply and from taking away water 
from that channel in its course towards their . An application for a temporary 
injunction was made in.the trial Court and the District Munsiff who had granted 
an ad interim injunction made that injunction absolute on 14th December, 1946, 
in I.A. No. 821 of 1945. The defendants in the suit had filed LA. No. 894 of 194 
to set aside the interim injunction and that petition wad dismissed. A pal 
were taken to the District Court, Chittoor, against the orders of the District Munsiff 
and in C.M.A. Nos. 17 and 18 of 1946, the District Judge practically cancelled 
the order of injunction although he described his order as an order modifying the 
District Munsift's order. What all was done by the appellate Court was to require 
the defendants to deposit a sum of Rs. goo in the trial Court as security for damages, 
should they be eventually unable to prove their case. This is how the learned 
Judge wound up his order : 

E H I am modifying the lower Court's order only on an interim basis and that too on conditions, 
m interests raising of as m as possible in these of scarci 
mud ihresrentus famine) me di 3 


The learned District Munsiff, however, has in his reasoned order examined all 
the essential aspects that were required to be scrutinised in an application of this 
character. He considered how far there was a prima facis case in favour of the 
petitioners, he examined the balance of convenience ; and also as to whether either 
would suffer irreparable loss or injury. Ido not find that any of those materia] 
considerations entered into the discussion of the case by the learned District Judge. 


Before going into the merits of the case I must take note of a preliminary ob- 
jection that was raised by Mr. Chakrapani Naidu to the maintainability of the 
ition. He contended, rather ingeniously, that no relief by way of a temporary 
injunction can be by this Court in a civil revision petition. He referred to 
section 107 of the € of Civil Procedure which provides that an appellate Court 
should have the same powers and shall perform as near! Gadus bathi wie due 
as are conferred and im by the Code on Couns ef ordi jurisdiction in res- 
pect of suits instituted in, and he argued that in exercise of those powers and 
duties the a te Court may t a temporary injunction or a relief of that 
character. Under section 115, which deals with the powers of a Court of Revision 
it was contended that no such power was vested and that the only order that could 
be. passed under that section was a final order on the revision petition. He then 
referred to section 141 which enacts that the procedure provided in the Code 
in regard to suits shall be followed, as far as it can be made applicable, in all pro- 
ceedings in any Court of civil jurisdiction and argued that t section has been 
held by this Court to bé inapplicable to such cases. For this position he relied upon 
two decisions none of which seems to be apt. The first is the decision of Patan'ali 
Sastri, J., sitting singly, in Rama Kurup v. Kunkipathumma!, where the learned 
Jien mey stated that a civil revision petition that was filed in this Court could 
not returned as it cannot be presented as a civil revision petition to a District 
Court and that for that purpose section 141 of the Code was unavailable. The 
second case is Sadaya P | v. Clinnasami JNaidu*, which only decided that sec- 
tion 141 does not confer a right of appeal when no such right otherwise has been 
given, since section 141 deals only with procedure, whereas the right of appeal is 
a substantive right which has to be expressly conferred. Cases that are more germane 





1. (1949) 2 MLJ. 99. a. (1935) 69 M.L.]. go. 
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to the question at issue are the two Full Bench decisions of this Court reported as 

v. Moidin Kutil and Chidambara Nadar v. Rama Nadar’. Before referring 
to these cases a passage may be extracted from Story which throws a flood of light 
on this matter : Uu 

“ The essential criterion of a jurisdiction is, that it revises and corrects the proceedings 
in a cause already instituted and not create that cause. In reference to judicial tribunals an 
appellate therefore, necessarily implies that the subject-matter has been ome | insti- 
tuted and acted upon by some other Court, whose judgment or proceedings are to be revised.” 
Again the learned author says : 

"Ana te jurisdiction may be exercised ina variety of forms and indeed in any form 

which the ture may choose to prescribe." (Commentaries on the Constitution of the 
United States, section 1761.) : 
I may point out that revisional jurisdiction is in its essence and substance a variety 
or form of appellate jurisdiction which the Legislature has chosen to prescribe. 
This matter was gone into at length in the former of the two Madras Full Bench 
cases cited above, which was decided by six learned Judges of this Court. Subra- 
mania Aiyar, J., observed in that case at page 81 referring to the appellate juris- 
diction : 

*t Such jurisdiction may be exercisable we fu. certain specified classes of cases. Its exercise 
may be claimable by a ee ee i tho leave of the 
Court which passed the decision to be against. n, the power to review or revise may 
be confined to points of law or may extend to matters of fact also. Clearly legislative provisions 
as to such matters only lay down some of the limitations under which the Jurisdiction is allowed to 
be exercised. Nor are tho conditions, prescribed by section 622 for.the exercise of the 
power of revision conferred by it, different in essence from the kind of limitations just 
above referred to and more commonly imposed by Legislatures on the exercise of 
appellate functions. But none of such limitations however much it may circumscribe the 
exercise of the power, touches, as already remarked,-the intrinsic quality of the power 
itself, Now, as section 622 in question gives in terms to this Court the power to 
revise decisions of Courts subordinate to it, it follows that the essential criterion of 
appellate jurisdiction, enunciated in the above quotation (from Story) is present in the 
caso of proceedings held by this Court under that section and that power exercised 
in such i is therefore a part of the Court's a ate jurisdiction. It may not 
be out of place to add that to take the word ‘appellate’ in the sense explained above, 
is not opposed even to ordinary usage.” 

— This view was again reiterated by another Bench of three learned Judges of 
this Court in the second of the cases cited above, Chidambara Nadar v. Rama Nadar?. 
The question there was one of limitation but incidentally the point arose whether 
a remedy by way of revision does not differ in essence from a nght of ap ; and 
it was held that it does not as has often been declared by the Judicial ittee 

625). In Rajah of Ramnad v. Kamid Rowther?, their Lordships of the Judicia l 
mmittee referring to a civil revision petition, thus observed : 

‘From this judgment an appeal in the form appropriate to such a case from the Munsiff*s Court, 
t.e., & civil revision petition, was preferred to the h Court of Madras." i 


(See also Baijnath Sahai v. Ramgut Singh)*. In Nagendranath De v. Sureshchandra Dah, 
the question as to what amounted to an appeal under Art. 182 (2) of the 
Limitation Act arose, and the language of their Lordsbips, in view of the present 
question raised, though it does not directly bear upon it, is both suggestive and 
ggnificant. After setting out the facts of Nagendranath Des case^, the. learned 
Judges observed thus in Chidambaa Nadar v. Nadar*, as to the effect of the 
judgment of their Lordships of the Privy Council referred to above: 


“ Their j held that any application by a party to an appellate Court to set aside or revise 
a decree or order of a Court subordinate thereto is an ‘ appeal Miner beg uui of that pro- 
vision [Article 182 (9)]. . . . . .. and itis with the words used by their Lordships in this connection 
that we are hore concerned, ‘There is no definition of * appeal’ in the Civil Procedure Code,’ they 


1. (1898) 8 M.LJ. agi : LLR. a2 Mad.  LL.R. 49 Mad. 995 (P.O). E. ys 
68 (Eh. 4. (18896) LR. 23 L.A. 45 : LL.R. ag Cal. 775 
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bserve, ' but their Lordships have no doubt that any application by a party to an te Court, 
sai it to set aside op Tavis a declalon PE T Court 4 an A OLIO be i 


tation ofthat term and that it is no less an appeal because it is irregular or i etent, True, 
much importance cannot be attached to the word ‘rovise’ in this passage, as their Lardabips wore 
not ad to what is technically known asa revision petition ; but the view, that there is 
no essential difference between a remedy by way of appeal and by E n a ER 


* 


reinforced by the passage in question and its value becomes all the greater when we bear in 
that their Lordships made these bam iaon 4n a nag The err proviion with which we 
are now dd : 


After the weighty pronouncement of the Judicial Committee in the three cases 
cited above and the Full Bench decisions of this Court it is too late in the day to 
question the authority of this Court to entertain applications of this kind in a civil 
revision I sper Learned counsel for the petitioner invoked the aid of section 151 
of the of Civil Procedure and contended that to meet the ends of justice 
this Court in exercise of its revisional jurisdiction can grant such relief since there 
is no other express provision made in that behalf. There is considerable force in 
this contention but I would prefer to base my conclusion on the broader footing 
that revisional jurisdiction is a variety or form of appellate jurisdiction and, t as 
such this Court has authority to issue a temporary injunction on its revisional side. 
The objection must, therefore, be o ; 


. -Coming to the merits of the case, I have already indicated that the order of 
the learned District Munsiff is sound and that he has considered the matter in a pro- 
per judicial bearing, while the order of the District Judge has proceeded, at ee 
partly, upon extra-judicial considerations. The fact so far as this matter is con- 
cerned, are fairly simple. The channel A. B. according to the Commiseioner's 
plan, takes off at A from the river Aruna and at B it enters the lands belonging to 
plaintiffs 2 to 7 and irrigates a very large expanse of two thousand kuntahs (6 kuatahs :. 
one acre) of registered wet land belonging to them. Itis supplemented by another 
source coming from a place marked D in the same plan which is called the Kasam. 
The plaintiffs claim an exclusive right to both these sources of supply. The defend- 
ants own about 100 Aualtaks south of the channel A. B. and thee lands are tegistencd 
as dry or as Manavari which means rainfed. The fact that the lands are registered 
asdry or rainfed clearly shows that they are not entitled to any registered 
source of water supply. There are a number of wells and such cultivation as was 
j on, It is urged by the plaintiffs, was from water from those wells The learned 
ict Munsiff has taken into account in granting the temporary injunction a 
number of documents, including the Jamabandi Chitta accounts for faslis 1279, 
1302, 1811 and 1313. He has also examined the adangal accounts and pattas 
Bawa P ngin and from a scrutiny of the documentary evidence in the 
case he come to the conclusion that prima facis this is a fit matter in which a 
temporary injunction should be granted in favour of the plaintiffs as prayed for. 


On the question of irreparable injury he found that both parties were well- 
to-do and there was no difficulty about one reimbursing the other for damages, 
with regard to the balance of convenience he was of the opinion that 
the was entirely on the side of the plaintiffs. I am in entire ent 
with these findings. No doubt some claim is being made by the defendants but 
it will be open to them to establish their claim in the suit an if they succeed they 
will necessarily get damages for the loss of profits during this period. 


l I would therefore allow the petition with costs, and grant the temporary 
injunction in terms prayed for to enure until the disposal of the civil revision petition. 


B.V.V. ° Petition allowed. 


/ [Em or (1947) I M.L.J.] 
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two items of property for Rs, 1,900 and 
Rs. 2,223 respectively after rejection of ap- 
plication under section 19 of Madras Act (IV 
‘of 1938) om the ground that applicant was 
mot possessed of saleable interest in agricul- 
tural land—Order on revision after copfir- 
mation of sale that the equity of redemption 
duci S M E ME 
cultural land—Su of 
-decree to Rs. 2,469— A Restitution tern 
Sale if to be set aside ; 

—S. 149—Applicability—Death of pus 
orma pouperis—Application 
by his legal representative to be on 





and to contmue suit on payment of 
.Court-fee . .. 119 
S. 15]—Inherent iction of High 
Court to stay ind suit—Conditions 


S. 151 and O. 21,r. quo is 
Si Chart, aan kel D kale an execution ater 
confirmation on the ground of the fraud of 
the decree-holder—No application under O. 21, 
T. 90 filed in time— Time for deposit of gale 
amount—No inherent power in the Court to 
«extend .. 10 
—— ——S8. 151 - and 10—Inherent power of 
High Court to stay trial of independent suit in 
the course of pending before it— 
Conditions to satisfied 365 
——S. 151—Invoking inherent jurisdiction 
when other remedy provided—Justification— 
Appeal against such ca. 


lity 

-— —QO. 1, r. 10—Impleading of a new party 
as a defendant.at the instance of the plain- 
tiff—Newly added party setting : title m 
"himself as f 





— 0. 9, r. 9—Applicstion under—Main- 
taimability 271 
pem va rr. 2 and 3— Refusal ‘of p? 
E m a Dea purporting to be 

not maintainable—Dismissal of a 


ppeal against dismissal of application 
under O. 9; r. 9, as well as against decree 
dismissing suit on merits—Failure of former 
appeal—If bars latter appeal a+ 292 
—— —Q. 17, rr. 2 and 3—Scope and appli- 
'cability— Plaintiff absent on the date of the 


under r. 9 of O. 9—Main P 
—O. 21, r. 2 Erecanion patiten to re- 
ae balance of decree debt allotted in parti- 


. ~ 


C. P. CODE (V OF 1908) —C ontd. 
tion by father to son—Plea of satisfaction 


by 

ree a against—Memorandum of full satis- 
faction filed by tbe father, if a bar to exe 
cution—Locwr standi of father to file it. 2/0 
——O. 21, r. 63—Suit under by a 
creditor to set aside order of eres tine Cou 


favour of 
MEL on. mE 


———O. 21, r. WA 
Nature of—Impleading o 
if easential—A pplication after tee days of 
the sale to bri i - 


-— —O. 21, r. 90—Insolvent, if a person 
interested —A tion by insolvent to set 
aside sale—Meintainability—Amendment of 
O. 21, r. 22, if affects the question .. 37 


— 0, 22, rr. 3 and 9 (2)—Death of ap- 


pellant—Right to apply to bring his legal 
m lc D 


RM es an tainability of 
an Nga MA ui asana one 
respondent who has filed cross-objections in 

another 


the appeal seeking relief &gainst 
respondent 


—— ——QO. 22, rr. EEEE E TEN 10— 
Application to bring legal representative on 


record—Petition pi pagang and. 
10—Affidavit di i ication to be one 
under r. 3—Order by Court—A ppeal- 
——O, 23, r. 1—Applieability—Second suit 
by first mortgagee the second 
mortgagee and the owner of equity of 
redemption—If in its nature with 


identical 1 
suit to which the owner of the 
equity of redemption alone is a party. 373 
— —QO. 33, and S. 149—Application for 
leave to sue ts forma pauperis — th of ap- 
pa ong of—Right of his 
egal representative to be brought on record 
and to continue suit on payment of requisite 
Court-fee—Effect on limitation for the suit— 
Applicability of S. 149, Civil Procedure. Code 
to such a case .. 119 
COMPANIES ACT (VII OF 1913), 
Ss. 3, & and 87 and Company 


ae ot th Ge een ns faa 
penu. ap (1) (as amended in -1936)— 
liquidator within three 


- m- 


es paces ee 
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COM. ACT (VII OF 1913)—Coxtd. 
this res- 
ence of limi 
tation which have been available if 2 suit had 
been filed by the company—If open .. 234 
————S. 237—Direction for prosecution— 
“Opportunity to delinquents to show cause 


54 
cceptance — Provisional 
acceptance—Effect—Bid at auction of liquor 
shop licenses—Provisional acceptance— With- 
drawal of bid, contrary to conditions of sale 
—Conditions of sale not having statutory 
force—Absence of consideration to support 
implied acceptance of the condition against 
es ee of that condi- 

on 123 


CONTRACT ACT (IX OF 1872), s. 63 


making the 
js a fixed date—Failure to 
py 1 batance— Whole amount if recoverable— 


COPYRIGHT—Panchangam—When copy- 
Tight exists in—Agreement by er to 
cp manuscripta year by year to de- 

it to a publisher with G a right of 


f copyrigh 
covery of damages for breac of contract— 
aa O EE O AAE OE A 


-of 

COTTON CLOTH AND YARN (CON- 

TRACTS), ORDINANCE (1944)—S. 2 
ity—Ceiling price fixed after 


—Å 
completion < of sale - .. 249 
COURT-FEES ACT (VII OF 1870), 


S. 7 (tv-4) (Mad.)—Setting aside sale deed 
—Prayer for declaration that deed was nomi- 


7 (w) ()—Sait. for 
e trustees against pre- 
sulla a for taking of account 
"and recovery of amounts—Allegations of mis- 
management and falsification of accounts— 
Court- Net yable .. 148 
(v) and 12 O for Arm 

iu ned ? DE of plaintiff after 








himself as def — 
suit by transferee as plain- 
tfl—Nature of suit thereafter— Court-fee 

yable — Procedure—Power of appellate 
Court to set right mistake in procedure. 15 


„tO try pledgee 


oo aa ACT - (VIL, OF 18/0)— 


——— S. 7 (v) (d)—Value of the subject- 


matter of suit for possession of specific im- 
moveable properties—Com tation 
i. (F.B.) 201 


— ——S, 7 (ix)—Suit for redemption of 
mortgage—Prayer for account 

surplus deficiencies — Separate 

court-fee if payable 333 
———(as amended), S..7 (ir) and Sch. I, 
Art 1—Mortgage—Suit for redemption— 
A aa claim for damages—Court-fee ail 
II, Art. 17 (1) and Art. 17-A 
ttaching decree-holder 


set aside order of executing edd a 
claim under O. 21, r. 58, and for d 

that assignment in favour of claimant was 
void— Proper court-fee payable 1 


CRIMINAL PROCEDURE CODE (v 
OF 1898), S. 54 (7)—Scope—Power to 
arrest wi warrant—Condition necessary 


also be liable to be arrested without a warrant 
if offence had been i dn. DRM 


145—Property in custodia oe 
Declaration of title in Civil Court—Prayer 
for possession—Necessity— Duty of Criminal 
Court to give effect to declaration by the 

Court f Erud de epok a 

Or ent un 3. 

unm P rocndure Code SM hts of, after 
E ts of parties .. 33 
— —— Ss. 145, 435 and 439—Revision against 
final order m proceedings under S. 145, 
Crimmal Procedure Code—Application for 
stay of delivery of possession to the respon- 
dents and for continuance of lands in posses- 


———S. 


sion of Receiver pending disposal of the revi- 
Maintamability T 
———S. 1681 (3) (new)— 
i of statements— 
Proper 193 


procedure 
——~Ss. 162 and 537—Right given to the 
accused by S. 162—Nature and extent of— 


dir baan oa EAS of Hr 


ep. C.) 219 

Ss. 162 (1) and 172 ' (1) —Contraven- 

Hon of the isions of ~Effect—Curability 
Criminal 





172 (1) —Contravention of the 

of— Effect . (P.C.) 339 
“5. 188 (as amended by Act XVIII 
of 1923) —Scope and applicability—Pledge of 
jewels in British India—Criminal breach of 
trust by pledgee sub-pledgmg them in Native 
State—]Jurisdiction of British Indian Court 
without certificate of the Poli- 
tical Agent of that Native State or other 
prescribed authority 2. 277 
—— —— S5. 242 and Rr des Local Boards 
Act (XIV of 1920), Ss. 194 and 207—Prior 
prosecution —Stmmons case— Withdrawal of 
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CR. P. CODE (V OF 1898) —Contd. 


———S. 349—Applicability—Stubmission of 
whole case and accused to Sub-Divisional 
È where he considers and suggests 
that action should be taken under S. 562 only 
against one or few of the convicted persons 


; i sw 17 
————S. 350 (1), proviso —Scope—Com- 
mencement oe HL ed roms succeeding 
E rucial date—Right of accused 





| i for not 
ordering a re-trial ls 186 
S. 403—Applicability of the doctrine 

of autrefots ai Prior jon- 
case—Witbdrawal of complaint 


Indian Penal 


— — S8. 4/6 and 236—Direction to make a 
for giving false evidence—Wit- 


( CR. P. CODE (V OF 1898)—Contd. 


nesses making statements at 
different stages of the i Absence: 
of finding as to which of them is false— 

mt, if vitiated .. 197 


ing. maimnienance — Husband whether 

to pay after drvorce—Power of Court 
to modify order maintenance. 70 
—— Ss. 488 and 489— ption of co- 
habitation after an order for maintenance— 
Effect—Subsequent neglect or refusal to 
maintain wife—Remedy of wife—Cancella- 
tion, when justified eS 34 
————S. 489—Application under Duty of 
Court is only to consider whether order under 
section 488 should be cancelled or varied as a. 
consequence of the decision of the Civil Court 
—Scope of the discretion given by sub-S, (2) 
of section 489 g wise dal 
— —S$s. 522 d for 
trespass—Offence a by criminal force 
and complainant dispossessed by show of 
force or use of force—Order denying resto- 
ration of possession to complainant Legaliy 


—— sS., 537—Curability tmder—Reftsal of 


"Magistrate to overlook an irregular FA 
.. (P.C.) 339 

— ——S. 537—Curability under—Test 
(P.C.) 219 


—S. 545 Order for compensation by 





appellate Court levying fine for the first 
time—Legulity 238 


———— Ss. 562, 380 and 349—Submission by 
Sub-Magistrate of whole case and all ac- 
cused to Sub-Divisional Magistrate where he 
considers and that action should be 
only inst one or few of 

the convicted Serio Les Aa 
D c CN. h sa 4 
AL  TRIAL—Deaf and dumb 
accused—Conviction under S. 379 of the 
Indian Penal Code, based upon the pointing 
out by the accused of siolen property to the 
ice by signs and admission of the offence 
by signs in Court—Propriety ..- 198 
CROWN—When bound by statute 


1939), 
V of 


complainant by police under 
S. 53 to the 


tion of e i 
section 47—Applicability of 
case. 
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K€STOPPEL-—Execution of a decree by a 


from 
apaa Pang ges O tl Peas up aa a 
«ale that subsequent charge as against 
e tapchon a Ee ME 


EVIDENCE ACT (I OF 1872), S. 27— 
Scope of "Fact discovered" —Meaning—Na- 
ture of information relating to the "fact dis- 
covered” that is admissible (P.C.) .. 219 


—— ——S. 91—Unregistered ‘Koorchit'—Oral 
evidence to prove its terms—Admissibility. 90 


—— —S. 157—Suit for ownership and pos- 
session—Recital in document executed by a 

wies io Which mone DP ihe paries (5 the 
Ku nuc Mibi relata nr 


tive evidence 60 
OF INDIA ACT (1935), 

S. 102 (4) und Ordinance XII of 1946— 
m of offences under 

rules and orders e under the Defence of 


Code, when the ch i» under S. 120-B 
wi EX ty Procedure, if 
justified by S dni ics gir 


— Schedule VII, List I, Entry No. 58 and 
List II, Entry No. 49—Taxstion by local 
authority—Nature of—Determinmg factors— 
Distinction between terminal taxes under 
Entry No. 58 of List I and cesses on entry 
of goods into a local aren under Entry No. 49 


—Nature of tax, if affected by the presence 
AMBA DE pow moe forecuas CHE 


—Schedule VII, List II, Entry 21—‘Ag- 
ricultural land'——If includes t in or over 
agricultural land—Nature of 

ion in the Punjab—Suc- 


Hindu hoe 
1937 (RE...) x: 


— — Schedule VII, List II, Entry 21—Na- 
dcr x aibi NA pub UR 
vers S. 1 DOLO an E 


GOVT. OF INDIA ACT (1935)—Contd, 


Ded ber we or a aa Plead- 
ing and proof of—Validity (P.C.) .. 43 


the decree as against sons v Aah 


— ——Joint íamily-—Alienation—Duty of cre- 
ditor—Absence of proof as to application of 





ae of consideration—Sale, if to be set 
.. 398 

Joint family—Suit by endorsee of pro- 
missory note executed father—Decree 


oo AE ee ee e eae, 
to the heirs of the widow 7 64 


— —— Maintenance— Wife's suit for separate. 
maintenance—Dismissal by the first Court as 
no case made out for separate maintenance— 
by ling toge appeal attempt at settlement 
by er—Parties reporting inability 

Appellate Court decreeing 
pur enu emerge de SN 
—Propriety—Living together ‘without preju- 
dis ael Ld 
action of the wife. 81 


Partition—Terms ee Ka Na 
ment—Absence of registration— Effect —Par- 
tition can be proved altwmde I other 
members where the party to nent was 
not the managing member of the branch. 274 


— —-Partition—When complete—Son born. 
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HINDU LAW—Conid, . i 


the Branch of such newly-born son—Right of. 
such after-born son to euge the partition 
arrangement | ME .r 188. 
— —-Settlement deed—Construction - of— 
Adoptive father's gift to the son to be adop- 

er a gift t» presents 2 252 
— —— Succession— Dancing girl comrhunity— 


— — —Widow-—A lienation--Income of 
d insufficient for maintaining herself and 
er daughter—Legal necessity—Absence `o 
. 14 » id [e ]4 


Admissibility—Death of parties and witnesses 
and long lapse of time—Presumptions as to- 
necessity to support the -alienation—Permis- 
sibility . 240 
HINDU: WOMEN'S RIGHTS TO PRO-. 
PERTY ACT (OF 1937)—If governs suc- 


cession to ri ae bui MCA 


session in the 
INCOME-TAX p XI OF 1922, S.- 
ess— 


10 -(1) and (2) (*0— 
Assessee becoming - 


assessce becoming sole 
in firm to credit of others—Interest 
mad Wh 


dur esc er cr indir ign 
WilL—Constru 


on borrowed | tal— ction— 
Direction for of residne only after 
death of two | No further words of 
gift of the resi Sharers of the residuary . 


estate, if take vested interests Hone 
the testator's death . -88- 


INTERPRETATION OF 'STATUTES— 


by re- 


Indian 
ference to an English Act (P.C.) .. 404 
becurity in penal Ha E: 
to go to accused . 331 


JURISDICTION—Civil and Revenue Courts 
‘Decision of question of title to land form-— 


of an estate within the meaning of 
dé fetches Land Act end 


dry Ee of conse- 
quential relief—Jurisdiction | d : ) PUES 


KEROSENE CONTROL ORDER. . (1942), 
R. 12—Defence of India Rules (1939), S. 81 
(4)—Sale of one tin of kerosene— Seller 

constituted retail CE ifa 
business . 364 


LANDLORD AND TENANT- Lease— 
Mulgeni lease—Forfeiture clause whether 
when entire properties are transferred. 
in parts by separate deeds - . 229 
— — Suit on the basis of tenaney—Right to 
relief on the basis of decision as to title— 
cee forming part of a large number regis— 
as gramonatham poromboke—Proof of 
TFE in respect ose. Rigiit to claim ee of 
improvements 6 
LIMITATION ACT (IX OF n s. 13 
—Return of plaint for presentation to 
Court.—Extent 


of time—Claimable as prod Civi eder (t 


90 


~ 


tion . : e 
ri - F 





"under —Mortgage 


LIMITATION. ACT (IX OF 1908) —Conta-- 


S. E 
date of adjudication ut E of 


sega of e proceedings If can be ead 


9s 18—Plea under—lí can be P 
pe uu ee E E 


DNE Y 20—Payment by mortgagor eas 
mortgage debt—Effect—When starts - fresh. 
Wesce of limitation 2s against an item of the, 

perties which had been alienat- 
ed e. date of such payment ~. 153. 








tA 


+ 





mount to payment under-S, 20 (2) sufficient, 
to save limitation 373 
— ——Articles 84, 113 and 115—A pplicability’ 
—Claim for recovery of Advocate's "fees — 


— — Articles 89 and 145— Principal provid-- 
ing his agent with petrol pump, tank . and. 
accessories for selling petrol during the conti- 


nuance of the " 


Aside s deposit" witbin 
meaning of Article 145—Claim for remma o of 
the 


Articles 110 a 116 -Apglicabilitg. c 
Suit for rents dne.by kanom tenant ecd 
2 bs 


Over 
—— —Art. cm i. s 7.360: 





— ——Art. ara E Sd of limitation 
surt— 


cision by — ppeal—A pplicatión. 
under Order 34, LN GE CAE cas 
uoc aee 


furnishing 
Return not iion 1f e Peal’ 
execution petition—If a ord 
Felt with Court’ 
I to the s require— 
cc sufficient to save limita- 


ments—F; 
tion 

MADRAS AGRICULTURISTS' RELIEF 
ACT (Iv Var bien i and 19—Sale in 

execution o ecrec w. 18 as a i 
scaled down—Validity tly 

——Ss. 23 and 25-A—A pplication pa 
S. 23 to set aside sale on the that ap~- 

was an agriculturist entitled to the 

of the Act—Dismissal for default on 

“no instructions" —If can be 

as an order refusing to set aside the 

under S. s 

V of 1908), S 141' 

and Order.9 e. 228 


. 3937 
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MADRAS BUILDINGS XV OF AND 
RENT CONTROL) ACT (XV OF 1946), 
5. 12—Appellate authority appointed by Go- 
ernment notification—If persona designata 
x Court—Application for transfer of a 
xefore that authority—Mamtninabili 
Procedure Code (V of 1908), S. 24 .. 207 


MADRAS CIVIL COURTS ACT (III OF 
1873), 12 and 13—Suit filed in District 
visi. Court—Valuation in plaint —Forum 
of a aaa eid of guit shown to 
be ot higher value—Appeal direct to 

Court Sustainability 

MADRAS CO-OPERATIVE SO 
OF 1932), S. 


Nature of jurisdiction and a 


aside the sale—Provincial Government setting 
it aside without notice to purchaser—Lega- ae 
lity | i . za 


MADRAS COURT OF WARDS ACT (I 


OF 1902), S. 63—Scope—Ward being trus-- 


e—W alienation of al 
property—aA voidance trustee—Manager o 
Court of Wards—Power to avoid alienation 


tee of tem 


MADRAS Eee MUNICIPALITY TES 
ACT: (V OF 1920), 199 and 317 (c)— 
Construction or d of a 

without express permissione schen dico 


— ——S. 347—N ois cation extending certain 
provisions to a Panchayat Board area—Fat 
lure to include S. 347 in the . notification— 
Prosecutions for offences under 
the District Municipalities i Mama 


bility 


forming part of an ‘estate’ within 
tori ine Hotates Land Act (B.B.) -: 


Ss. 3 Sin and ne (3)— podus 
—Requisites— by the ryot m one 
holding for. Pet of in ad- 





Ee holding in ad- 
joining estate—A pplicability of S.-13 SM 


aes E MAS 
(us amended), s (15), 


Wieder ented i oeepuncy rit me 
Amending Act i Pe 


m 
ee 
` 
* 


138. 


MADRAS ESTATES LAND ACT (I OF. 
1908) Contd. 


——Ss. 3 (16) (a), 20 and 21—Tank and- 
tank bund—Tank intended exclusively for the- 
to take drinking’ water from—User 
by sac and members of their family for: 
& d erent purpose— Claim of title—5ustain- 
ability | . 180- 
S. 13 (3)—Applicability—Wells dug 
by ryot in one holding for irrigating of his. 
ng in adjoming estate . 248. 
FERE 24—Enhancement of rent— Contract 
P a bak yment of enhanced rent before passing: 
Estates Land Act—If can be presum- 
d from rhere long continued Ed at. 
higher rate 57° 


MADRAS D GRAINS CONTROL. 
ORDER (1942), Cl. 3—License in the name 
of the manager of. a joint Hindu  family— 
Another member helping in the trade as mem- 
ber of the family—No sepaprate licence im 
his name—Prosecution for violation of CL 3: 
d Food Grains Control Order—If pus 





MADRAS. FOREST ACT (V OF 3. 
Ss. 26 aud 32—Notification under S. 32 

tending provisions of S. 26 to forests in Za- 
mindart—Proprietary right of Zamindar to 
such forests, if affected—Suit by Zamimdar~ 
for declaration of title to such forests and’ 
for a permanent injunction to restrain de- 
fendants from interfering with his possession 
and enjoyment — Maintainability — Madras. 
Preservation of Private Forests Act (XVIII: 


of 1946) —A; icability to such forests in 
‘estates’ as defined in the Madras Estates’ 
Land Act . Ws 


A I HINDU RELIGIOUS EN- 


rt and 77 (2 = Aeolieatiod to set aside 
er S. 77 (1)—Forum—Pre- 
sentafion to wrong of 


and 


trustees—Court 
filed—Nature of suits contemplated by gant 


MADRAS HOUSE RENT CONTROL. 
eases KV OF -1946 s Transfer of 
ct (IV of 1 ), 116—Tenant 
are give Kak kh Kn peti- 

tion for eviction fled By landlord after due 
date—Payment of rent mid due by tenant . 
—No new:tenancy created -354 


MADRAS ye ie BOARDS ACT quy 


OF 1920), S. 207—Erection of a factory, if 
a pontinuing offence under - 172. 
——Ss. 207 (2) and 235— Prosecution 
under S. 207 (2) tor failure to vacate pro~ 
perty even 1 
Starting point 5 -62 


> and 92—Fraud 
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MADRAS LOCAL BOARDS ACT (XIV 
OF 1920) —Conid. 





tion for non-payment of profession tax levied 
by and due to District 


Arresta under the ordinance earlier in. the 


to its later in the 
day in the Fort St. G Legality 
— ton of Statutes—Act, when 


-comes force 


.MADRAS PREVENTION OF LANT 
RATION ACT (III OF 1918), S. 5 (2) 
and rules 27 and 29—A -Posees- 
sion of adulterated  milk—Presumption that 
tt was for sale—When arises—Mere posses- 
sion for papam. offence 327 
MADRAS RI MILLS LICENSING 
ORDER (1543), Cl. (2)—Hulling of paddy 
before granting of license applied for—If an 
-offence—Obecurity in enactment—Benefit to 
go to accused .. 331 
MADRAS TENANTS AND RM 
PROTECTION ACT (XVII OF 1946), Ss 
3 and 4—Contest as to occupancy rights by 


“MADRAS VILLAGE COURTS ACT (I 
‘OF 1889), Ss. c and 73—Decision of 
Village j 

diction of Civil yam maka 
‘Civil Procedure Code (1908), O. 21, Rr. 90 
extraneous to ct of 
sale—Applicability of R. 92 (3) . 252 
MADRAS YARN (DEALERS) CON- 
TROL ORDER (1943)—Object and scope— 
Mere making of agreement to sell in future 


to ille of transaction—" Sale" —When 
-complete—Railway receipt—Nature of as to 
‘title to Sale. of Goods Act 
. (III of 1930), S. 23— Cloth 
-and Yarn tracta) Ordinance (1944), S. 
-2—Not applicable where ceiling was 
fixed after the completion of sale 249 


Ae icr gn tative—Partnership 
Act of 1932), section a. Ontos of le- 
-gal tive Claim for share of assets 
-only— ity—Trusts Act (II of 
1882), section — 88—A pplicability—Implied 
‘agreement for continuance of  firm— Proof 
—Transfer of Property Act (IV of po 
section 41—Essentials for applicability .- 
MALABAR COMPENSATION 

“TENANTS IMPROVEMENTS ACT (I 
OF 19000, S. 5 (2)—Scope -of—Kanom— 


S. 228,.and Sch. IV, r. 31—Prosect- 


MAL. COMP. FOR TEN. IMP. ACT a 
OF 1900)—Cowmid. - 
for rents due— 


Tenant holding dap UA 
imitati Limitation Act (TX of 1908), 
Articles 110 and 116—Article appli 
32 
MORTGAGE—Clog on equity of redemp- 


tion—Agreement by mortgagor to sell pro- 
pets te utto ee or agreed price—Enfor— 


|. 244 

——— Hindu father—Suit 
against father and On— 
Proof of—Onus 2 ox». 09 
— ——Mortgagee portion of pro- 
perty mortgaged— of _ mortgage w 
— ——Prior and d mortgages—P rior 

e mortgaged 

perties from the after the date 
of the second t by puisne mort- 
Peces Pani bue 
ty of mortgagets to ac- 


Sada eee oe ME 


created only for the first year or also subse- 
quent years when there was holding over. 205 
ORDINANCE XII OF 1946—I£ «lira vires 
the Governor-General - 98 
PARTNERSHIP ACT (IX OF 1932), S. 
37—Option of legal ae 
for share of assets EE 20 
PENAL CODE (XL XLV OF 1860) Ss. 73,37 


and 75—Soli t—When- 
E 379 and 75 

Asso um cipcumstances— 

Direction for solitary —If justi- 


fied . 410- 
— Se. 116 and 160—Offer of bribe to a 
public servant after he had become 





ea in a particular ether- an 
offence of abetment of a bribe .. 179 

Ss. 120-B and 165 ction tmder, 

charge is under d. 120-B read with 
S. l6l—Legality—P if justified by 
S. 288, Cr. P. Code (F.C.) .. 129 
———S. 124-A—Acts or if must in- 
cite to disorder—Relevancy of lish deci- 


sions in deciding as to what constitutes sedi- 


tops forthe Erat tn -«. 10 
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PRACTICE—Contd. - 


___—Probate—Application for grant of— 
Entering of caveat—Objection that caveator 
had no interest and that caveat should be 


summons or if to be decided in the testamen- 
tary suit itself— Hindu reversioner—If per- 
son interested in the estate to enter caveat— 
Succession Act (XXXIX of 1925), S. 295 
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(c)—Construction or re-construction of a 


ya 

ailure to include .S. 347 in the notification 
"—Prosecutions for offences punishable under 
the District Municipalities Act—Maintain- 
ability : Rep. 138 .. 7 
———S. 353 (A)—Sanction  under— 
Necessity for—Test to decide—Abuse of 
one member of a Municipal Council by 
another member during the course of 
~a meeting of the Council and theatening 
-to assault him—Continuing the threatening 
after the dissolution of the meeting—Sanc- 
tion, if necessary Rep. 176 .. 10 


MADRAS ESTATES LAND ACT (I OF 
* 1908), S. 3, cL (15) n ne fa ed by 
1934 amendment) —Scope and eff ccu- 


pancy rights amare D If take away 

i ri of others 
existing Occupancy rig M me... 23 
MADRAS FOOD GRAINS CONTROL 
ORDER (1945), S. 3 (1)—Act done in 
contravention of before the coming into 
force of the Order—Sanction for prosecu- 
MADRAS FOREST ACT (V OF 1882), 
Ss. 32 and 265— Extension of provisions of 
S 25. of Forest Act to forests in a rafhin- 
dary—If affects ownership.of the forests— 
Suit by ramindar for d tion of title to 
nS Ae EU 


ty— Act XVIII 
of 1946—4A pplicability Rep. 113 .. 3 


S GENERAL SALES TAX ACT 

M (X OR 1900) -Powe of Commercial Tax 
challenge torrectness of returns 

ani duum adito QE f Qui De CER 
cised within any period of time EM 14 


MADRAS HINDU RELIGIOUS EN- 
DOWMENTS ACT (II OF 1927), $. 77— 
Application to Board under for making an 
allocation of the income of an endowment— 
Order by Board that no allocation need be 
made—Suit to modify or set aside order filed 
in Madras City Civil Court—Duty to return 
plaint for presentation to District Court 
which alone had jurisdiction to Leer the 
plaint 34 


MADRAS LOCAL BOARDS ACT qu 
OF 1920), Ss. 78 and 79—Lessee of 
net t to cut timber—Land cess if 
le by lessor or lessee—Annual rental 
value scalp don 


——-—S$. 228 and r. 
nonpayment of proíession tax levied by and 
due to Accused if and. when 
barred from questioning legality of assess- 
ment when he has not appealed against the 
same in time Rep. 317 .. 27 


3]— Prosecution for 


MADRAS ORDINANCE (I OF 1947)— 
Arrest before promulgation of Ordinance 


but earlier on the day of promulgation of 
Ordinance in Fort St. George 
Legality of arrests Rep. 190 ., 12- 


MADRAS PREVENTION OF ADUL- 
TERATION ACT (III OF 1918), S. 20— 
Rules framed under—Rr 29 and 28-B Ai 
amended by GO. No. 3097, dated - 
coming into force on 
15th January, 1946) —Adultered 


ee used in 
making “yilobi"—If ingredient of the sweet- 
meat; it an offence .. 38 


MADRAS RATIONING ORDER (1943), 
CL 3A—Scope—Head of religious institu- 
tioon—If person in charge of authorised esta- 
blishment who will be liable for importing 
rice under cl 3-A—-Exiustence of manager— 
Effect 045 


MADRAS REVENUE RECOVERY ACT 
(II OF 1864), S. 42—Sale for àrrears of 
revenue to be free of all "incumbrance"— 


fhe’ 
aaa MD der 
ty 


MADRAS RICE MILLS LICENSING 
ORDER (1943), cl. 2—Applicant for license 
under the order hulling paddy even before 
the grant of such licence—If offence 

Rep. 331 .. 31 


MAHOMEDAN LAW —Minor—Mo 
by de facto guardian to apad A a 
binding on the minor—If binds S04 


MILITARY STORES UNLAWFUL 
POSSESSION) ORDINANCE (XXXIII 
OF SE U gaia under—If can be 
continued tion of Ordinance— 
Government aj India Act (1935), et 9, 
S..72 16 
MORTGAGE--Sale in satisfaction Ne 
—Fresh cause of action arises to the mort- 
gaget .. Al 
———Usufructuary mortgage—Provision for 
payment of mo amount and redemption 


in five years— origagor Ib enne (o ur 
deem within the five years 33 


PENAL CODE (XLV OF 1860), Ss. 73 
and 379—Conviction under S. 379—Solitary 
confinement— When proper 28 
————S. 75—Sentence  under—If should 
always be higher than the last sentence 
awarded 9 





Trial for nume charges for 

substantive eae T OPE Talak Head 

Accountant of  Sub-treasury discharging 

functions as Motor Licensing Officer—Cons- 
cy to commit and commission of 

breach o of trust, cheating, etc.—Trial for 


Governor i essential—Government of India 
Act (1935), S. 270 (1) —A pplicability— 
Procedure Code (V of d 


Criminal 

S. 197—If applicable 
— ——Ss. 160 and 116—Offering of a s 
—If an offence Rep. 179 .. 10 


S. 161—"Motive or reward —Covers 
also a case where the payment is made in 
respect of past favours—Person on leave— 
Does not cease to be 2 public servant .. 45 
Ss. 206 and 395— Cattle attached in 
execution of decree and left in custody of 
sureties—Forcible removal by owner aíter 
committing dacoity armed with deadly wea- 
pons and accompanied by a number of per- 
sons— Written complaint by the Court 
which had attached the cattle—If essential 
under S. 195 d (b), Criminal Procedure 
Code (V of 1 40 


Ss. 379, 73 and 75—Case of sange 
theft—Sentence—P Previous convictions—Con- 
sideration in awarding serene aet 
confinement When proper Rep. 336 . 














of case direction by 
Magistrate to treat the case as a preliminary 
register case under S. 395 without notice to 
accused and without hearing cz 
of direction 


Ss. 408 and 409—Charge of commit- 
criminal breach of trust by accused 

ei 25 ee oer E Meee 
pany”—Trial by a Second 

“Is an illegality affecting the jurisdiction Vip 

the trying magistrate and vitiates the pro- 

ceedings ` s. 39 





PENAL CODE (XLV OF 1860)—Comid. 


S. 447—Charge of having carried 
away the usufruct of a tamarind tree in the 


ion and -enjoyment of complainant— 

itle of van capi Puce ae 
Civil Court—Duty of Criminal Court to have 
regard: to the declaration 39 
S. 476 and Criminal Procedure Code 
(V of 1898), S. 236—Scope— Prosecution of 
witnesses for giving contradictory statements 


at different stages—Proof as to m of 
them was false—lf essential Rep. 197 .. 14 








Mere abuse—If offence 
PRACTICE—Agreement between ies to 
accept judge's valuation of properties—Hina- 
lity of judges valuation ys ud 
Suit framed as for account instead of 
for mesne profits by person restored on resti- 
wrongly sold in exe- 
justified — rune 





PRIVY Sy hei gece — Practice —Appeal— 
Appeal admitted, records printed in India and 
transmitted to Privy Comal and Sal 
there—Financier of one of the parties who 
though impleaded in all the proceediugs had 
remained ex parie throughout—If can apply 
to the High Court in India to be added as 
puro io ee pending before His ni 
in 


uu FUNDS ACT (XIX OF 
1925), S. 3 (2)—Rught to exemption under 
—If AUR to wife of depositor who is a 
dependant within the meaning of S. 2 (c) 
and 18 also a nominee under S. 5 (1) a 
Act Rep. 167... 8 
PROVINCIAL INSOLVENCY ACT (V 


Annulment of adjudication of Hindu father— 
Rights of sons joi after petition for ad- 
judication and before annulment—Order 
ra art okt dia) DNE 

the Official Receiver—Effect Rep. 203 .. 13 


— ——S. 34 (1)—Claim m respect of PM 
debt payable by insolvent but paid by clai- 
mant im, if a debt provable in insolvency 

Rep. 103 .. 5 
PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OF 1887), Sch. IL Arts. 30 and 
31—Suit by Hindu widow for reinbursement 
by Kartha of family of amounts spent by her 
for 1 of her daughter—Not excluded 
from j iction of a Small Cause Court as 
one for accounts .. 45 


Sch. II, Art. 35 (4)—Applicability— 
Suit to recover sum representing value of 
tamarind belonging to plaintiff cus daa 
have been taken away by the def 

the 





—If affects jurisdiction of the Small Cause 
Court - e E Rep. 182 .. 5 


RES JUDICATA—Execntion—Petition to 
transmit decree for execution—Failure of 
judgment-debtor to raise objection to exe- 
cutability of decree—Res a i 


SPECIFIC RELIEF ACT To OF 1877). 
S. 9—Owner who had leased out the pro- 
perty and not in physical possession -li can 
sue to recover poesession from a trespasser 

,. 20 


SUITS VALUATION ACT (VII OF 
1887), S. 4—Suit for partition of the plain- 
tiffs halí share m suit properties comprising 
parambas, garden, etc.—Qnuestion of jurisdic- 
tion——[f to be determined by valuing’ the 
whole of the plaint schedule properties or 
n the half share ond TA 
TRANSFER, OF PROPERTY ACT (IV 
OF 1882), Ss, 3 and 130—Fixed d t— 
How. far a debt—If actionable claim—En- 


6 


—]f attracted 


T.-P. ACT (IV OF 1882) —Conid. 


feree from X— When subject to ec for 
the aba pu Rep. exo 
68 (d)—Scope — Un uibus 

mortgage -M ortgagee failing to 
e ight to sue Eon recovery of mortgage 


os. 76 E in uei 
Acts of waste by—Liability to: account and 
NGANAN 


S. l6—Applicabihty— Tenant direct- 
ed by House Rent Controller to give posses- 
sion to his landlord by a named date failing 
to do so—Execution by landlord for evictian 
—Receipt of rent from tenant during pen- 
dency of execution ‘proceedings—If creates 
new tenancy Rep. 354 .. 17. 
USURIOUS LOANS ACT (X OF 1918), 
S. 3, proviso (t)—Applicability—Claim in 

suit on promissory note ic actticd cut Gf Court ^ 
by execution of another promissory note and 
suit dismissed—Suit on new promissory note 
—Provisions of S. 3 of Usurious Loans Act 
Rep. 305 .. 18 
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NOTES. OF REGENT GASES. = 


Honwill and Kadiran Apar, 77. Alaga ppak Chettiar v. Muthukaruppan Chettiar. 
Mi November, 1946. A. A. O. No. 311 of 1945. 
PE a to transmit decree for -execution— Failure of 
bior to raise objection to execulability of decree—R es judicata. - 

— an application to transmit a decreé for execution to another Court, the 
judgment-debtor must raise any objections he has to the general executability of 
thedecree. He must, for example, plead discharge, or, if the decree is not executable 
on the ground that the Official Receiver has not been -brought on record.on the 
insolvency of the decree-holder that objection too must be taken. 

But in ap application for transmission it is not necessary for the judgment- 
debtor to object to the executability of the decree against a particular item of pro- 
perty, because that would not be a valid objection to the transmission of the-decree. 
Where objections that could and should have been raised -have not “been, raised 
in the transmission petition they cannot be raised i in à subsequent execution appli- 
cation. 

B. C. Seshachala Aipar and T. S. Nagaswami-Aiyar for Appellant. . 

.R. one Aiyangar and S. R. Krishnamacharya for Respondent. = - 

K. 


Horwill and Kuppuswami Ayyar, FF. Padarty Balayya v. Parvateswark Rao. 
agth November, 1946. . A.A.O. No. 620 of 1945. 
Hindu Lazo—Decree on promissory-note against father and sons and joint family property 
tn their hands—Hxecution against shares of sons—Lt Period aia 
of father as insolvent and annulmeni—lf can be excluded as against the sons. . 
When sons are joined with the Hindu father in a suit on a promissory note 
and a decree is obtained against the father and the sons as well as the joint family 
property in their hands, the claim against the sons must be deemed to have been 
put in suit and-merged in the decree and the only mode of enforcing such claim is 
y executing the decree against the sons. Such a decree is executable against the 
sons even during the period that the father was an adjudged insolvent. The period 
during which insolvency. proceedings against the father was pending (date of ad- 
judication to the date of annulment) cannot be excluded ir computing, the period 
of limitation for execution of the decree against the sons. 
Decision in C.M.A. No. of 1941, 56 L.W. 182, I.L.R. 1940-Mad. 815, con- 
sidered and distinguished ; (1 "oM LJ. 270, relied on. 
V. Suryanarayana for A p 
A. Bhimasankaram for puse 


K$. ———— : 

Wadsworth and Govindarajachari, 37. Chinna Venkata Reddi v. Sidda Reddi. 
29th November, 1946. Appeal No. 147 of 1945. 

Hindu Law—Partition—Aftsr- born sons—Right tp challenge—Limits. 

A partition once completed cannot „bè challenged by an after-born son except 
in a case where no share is allotted to the father. A partition is completed when 
the title in the different shares has passed to the persons who have divided. So 
far as immoveable properties are concerned,;the title passes either.by the execution 
of a registered instrument or by an agreement to divide coupled with a trans 


2 


of possession. If there is an agreement to. divide in certain shares and th 
without any division by metes and bounds come into the separate enjc 
the various sharers, there is, such a transfer of possession as would mak 
the sharers completely entitled to the undivided share which is in his er 
An after-born son cannot challenge such a partition arrangement., 

The Advocate-General (K. Rajah Atyar) and D. Narasaraju for Appellan 

Sir A. Krishnaswami Atpar, N. C. Vyayaraghavachari and N. G. Srini 
Respondents. 

K.S. 


Govindarajachan, J. gs m Gangayya ` os 
29th November, 1946. - S.A. No. 2214 

Practice Sui framed as for account insiead of Jot mase ofits by person : 
restitution to his property wrongly sold in execution—Dismissal—tf pustified—Limik 

Where the plaint contains all the allegations which would be neces 
suit for recovery of mesne profits but the suit is described as a suit for ar 
‘partly to avoid payment of a large court-fee in the first instance and partly 
the plea of limitation, a dismissal of the suit is not justified. 

Article 109 and not Article 120 of the Limitation Act applies to suits { 
profits by a person who had been dispossessed ofimmoveable property in | 
of a decree but restored to possession by way of restitution on the rever: 
decree on appeal. i 

Case-law discussed.) 

. Kameswara Rao for Appellant. 
T. Satyanarayana for Respondent. S 
K.S. 


Chandrasekhara Ayyar, J. Venkatarama Aiyar v. Varagunaram 
6th December, 1940. S.A. No. 1726 

Limitation Act (IX of 1908), Article 84—Adoocate—Suat for recovery of fe 
work dons—Limitation—Starting point —Engagement of advocate—Duration. 

Article 84 of the Limitation Act is clearly applicable to a suit filed by 
cate for the recovery of fees due for work done. The three years period co 
from the termination of the suit for which the advocate was engaged. Thi 
ment of an advocate cannot be held to cover execution proceedings also an 
as a compromise had been put through, even ifit be without reference 
advocate, the engagement must be deemed to be at an end and limitat 
mences from that date. 

K. S. Sankara Aiyar and V. Sundaresan for Appellant. 
A. Swaminatha Aiyar for Respondent. ET 
K.S. ——— - 
Rajamannar, J. Kamurunnissa Begum v. Azizuddir 
12th December, 1946. C.R.P. No. 583 
ivil Procedure Code (V of 1908), Order 47 and sections 151 and 152—Z 
for amendment of errors in decres— to be by review application. 

Where once the preliminary decree has fixed the shares of the parties i 
tion suit, it is not open to the Court in the final decree proceedings to al 
in any way. Where a mistake has been . committed in respect of the 
of properties, if it was an inadvertent mistake and not the result of a d 
finding, it is not necessary for the party to come by way of a review ap 
The Court has got power to make the necessary amendments to correct b 
errors. It may be that as a result of correcting the errors, consequential 
have to be made in the arithmetical calculation of amounts that may be 
but even those alterations would partake of a clerical nature and would r 
amount to a substantive adjudication. Itis only when such a substantiv 
cation is prayed for, that the appropriateremedy would be by way of a revi 
cation. 

R. Desikan for Petitioner. < , 

F. Muhammad Hibbathullah for Respondent. 

KS.’ mew 


pc 


Rajamannar, J.. ` Shanmugha Raja v. Suppiah Serve 
th December, 1946. S. A. No. 1133 of 1945, et 


ad 2 and 26—Lxtension of provisions of section s 
F Forest Act to forests in a i oe one of ie Se zamind. 
^ declaration of tills to such forests and enjoymeni — Marntainabili 
-Madras Act of 1946—Appltcability 

Where the zamindar requested the Government to extend the provisioi 
f section 26 of the Forest Act to the forests and waste lands in his estate, such fores 
nd waste lands do not become the property of the Government on the issue of 
otification under section 32 of the Madras Forest Act. The zamindar can mainta: 
suit for declaration that the forest and waste lands belong to him and is in h 
nj t. Neither the Government nor the forest officer as such could mainta: 
suit for a declaration of title and ownership as regards forest lands in the estat 

Madras Act XVIII of 1946 does not apply to reserved forests situated in estat 
s defined in the Madras tes Land Act 

K. Kuttikrnishaa Menon for Poe m 

M. S. Vaidyanatha Appar for Respondents. 

K.S. —— . : 
jamannar, F. Sanka Rama Rao Naidu v. Kistna Co-operative Urban 

, 1946. o Bank, Lt 
i S. A. No. 849 of 194 

Tranjfer of Property Act (IV of 1882), sections 3 and 190— Fixed PEE 
debi—If actionable claim—Endorsement of fixed deposit recipi Wn amounts to vali 
ssignment of the debt. 
_ A fixed deposit is a debt though under the terms of the contract the amou) 
ue is not payable eo instanti. Even if payable i in the future it is nonetheless a 
xistent debt. The fixed deposit receipt is evidence of such debt. The mon 
overed by the fixed deposit receipt is an actionable claim. An endorsement c 
ich receipt :—“ Please pay the principal and interest to C after the deposit matures 
perates as a valid assignment of the debt covered by the fixed deposit recei 
nd the endorsee is entitled to recover the same. l 

(Case-law discussed). 


- P. Satyanarayana Rao for Appellants. 
K. Bhimasankaram for Respondents. 


K.S. ———— ) 
Rajamannar, F. Venkappa Bhatta v. Bag Bhatt: 
oth December, 1946. C. R. P. No. 10 of 194 


Civil Procedure Code (V of 1 , Order 33, rule 5, clause A AUR D 
arred by res fete e fae Perit 2d a (ey) V 

Under Order 33, rule 5, clause (d-1), the Court is justified i in taking eviden 
n the question whether the suit was barred by res judicata. 

Ramaswami Vadyar v. Karuppan Chettiar, (C. R. P. No. 1055 of 1945, ni 
sported), relied on. 

Perumal Aipar v. Srimvasa Aiyangar, (1941) Es I, MS: 3! not followed as it dea 
ith rule 5 of Order 33 before clause (d-1 ) was added 

K. Srinivasa Rao for Petitioner. 

K. Y. Adiga and K. P. SANG for Respondents. 


K.S. a j 
ruppuswami Ayyar, F. “Siang Mudaliar >. Ponnambala Gounda 
ath December, 1940. Cr.R.G. No. 371 of 194 

(Or.R.P. No. 359 of 194 


Criminal trial—Charge of offence punishable under section 406, Penal Code—Dischar 
-Finding in revision that accused should be charged for offence punishable under section 47 
NRO e 
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Penal Code—Accused if can be committed to sessions without any enquiry into the charge 
wader that section. ` : CLEFS ORE 

- The accused was originally discharged by the Magistrate in respect of an offence 
punishable under section 406, Penal Code, of which alone he was charged. -Orn a 
revision petition it was found that he should be charged for a different offence 
punishable under section 477, Penal Code and he was directed to he committed. 
to sessions for that offence. In a petition to revise the order directing the accused 
to be committed to sessions it was conténded that the lower Court was not justified 
in directing the accused to be committed straightaway without any enquiry while 
the original charge was«intler section 406, Penal Code, of which he was discharged. 

` Held, such an order is passed only where the accused would not have been 
tried and discharged in ect of a under a different section. It was not. 
on the enquiry into an offence punishable under section 477, Penal Code, that. 
there has been. an order of discharge. In the circumstances there should be a fresh 
enquiry and then a committal if the offence under section 477, Penal Code, is made 
out. * — c 


V. T. Rangaswami Iyengar and R. Santhanam for Petitioner. S ^ E ! 
The Public Prosecutor (V. L. Ethiraj) on-behalf of the Crown. UN 
A. V. Narayanaswami Atyar for Respondent. - pe 
K.S. | | —— — 2 hi 
, Rajamannar, 7. Municipal Council, . Anakapalli v.~Srinivasa Rao. 
1644 December, 1946. C. R. P. No. 672 of. 1945. 


Contract Act (IX of 1872), section Jo—Prinier printing examination papers for 
Municipal High School—Absencs of requisite contract in writing by commissioner —Effect— 
ie A re ad ae ee rds ~ 


Where in respect of printing examination papers for a Municipal High School 
(which actually uses the papers) there is no contract by the commissioner in writing, 
as required by the Madras District Municipalities Act, the doctrine of implied 
agency of the headmaster who actually kajana | into the contract cannot be relied on: , 
As the printer however did the work not gratuitously for the municipality and the 
municipality accepted the benefit of the work he would be entitled to recover 
the charges under the provision contained-jn section 70 of the Contract Act which 
would apply. EE f KA 

A. Kuthkrishna Menon for Petitioner, ~* - 

B. V. Ramanarasu for Respondent. 


K.S. ~ sonini 
Rajamamnar, J. -Soundararaja Perumal Devasthanam v. "Ganapathy Thevar. 

16A December, 1946. EE l C. R. P. No. 370 of 1946. | 
Court-Fees Act (VII of. 1870), section 7, clause (iv) (f)—Swit against trustee for 
accounts——Proper court-fee. s - i 

" Where the prayer in a suit against a trustee is for passing of a decree, j 
the defendant to render a true and propér account with reference to the trans- 
actions, collections, expenses, remissions, amounts allowed to become time barred, 
non-collections, etc., set forth in several paragraphs of the plaint and for the 
appointment of a commissioner to examine the aecounts and vouchers produced - 
by the trustee, ad valorem court-fee is not payable. 70 M.L. J. 292 and. A.T.R. 1936 
Mad. 525, relied on. (1945) 2 M.L.J. 460, distinguished. < . 


S. Thiagaraja Ayyar for Petitioner. - i: A 
The Government Pleader (K. Kutttkrishna Menon) for the Government. 
K.S; i mM 


Ee 
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Horwill and Ball, “77. " Muyyarikkandi Kalandar and others v. Muyyani 
6th December, 1946. = ^  " Kandi Kunhipakki. 
: AA. O. No. 358 of 1945. 
Syits Valuation Act (VII of 1887), section 4—Swit for partition of the plaintiffs’ ‘half 
share in suit properties comprising parambas, garden, etc. i op e 
be determined by valuing ths whole of the plaint schedule properties or only the half share which 


the plaintiffs claim. » l 
It is clear from the provisions of section 4 of the Suits Valuation Açt that 


for purposes of jurisdiction it is the plaintiffs! interest in the p - that must 
be valued. "Where the plaintiff? claim is for an undivided bur dare in ,the 


suit properties comprising parambas, garden, etc., which they seek to have divided, | 
it is clear.that the suit (nies only to a half share of the plaint schedule property. . 


P. Govinda Menon for Appellant: - B ULT S 
K. Kuttikrishna Menon for Respondent. —— | l 
M.S. A 


f 


Rajamannar, J- Chengalraya Chetty v. Official Receiver, North Arcot. 
10th December, 1946. * 7 -* C. R. P. No: 1040 of 1945. 


Provincial Insolvency Act (V of 1920), section 34. (1)—Clajm in respect of decree debi 
payable by insolvent but paid by claimant—Claim, if a debt provable in insolvency.. - - 


i The claim of a creditor tendering proof of his debt was made in respect of an 
- amount which the creditor paid to discharge a decree which -was d agains? 
.* the claimant, the insolvent, and another. The petitioner claimed that though 
” the decree ran against three persons it was only the insolvent that was really liable 
. andthathe having paid the entire decrec amount was entitled to recover the same 
: : from the insolvent. On a contention that the debt was not a provable debt, 

vs Held, that assuming that the petitioner’s claim was by -way of contribution 
it did not fall within either category mentioned in sub-section (1) of section 34 
of the Provincial Insolvency Act. It cannot be said that the value of the deht 
is in capable of being fairly estimated. It certainly is not a demand in the nature 
of unliquidated damages. The claim in contribution is not a claim in damages. 

It cannot be said that the claim of the petitioner is not a debt which is not provable 

, under the Act. ges : 


S. V. Venugopalachari for Petitioners? 
M. Natesan for Respondent. 


V. S. 

| 
Rajamanaar, j. Perumal and others v. Perumal Reddiar and another. 
roth December, 1946. C. R. P. No. 282 of 1946. 
Provincial Small Cause Courts Act (IX of 1887), schedule IT, Article 95 (ii)—Appli- 
cability—Swit to recover sum ing value of tamarind belonging to plaintiff alleged 


to have been taken away by the defendanis—Not excepted from the cognizance of Small Cause 
Courts—Likelihood of question of title to tmmoveable property being gone imio—lf affects 
jurisdiction of the Small Cause Court. ue 


Where a suit is for the recovery of a sum of Rs. 65 being the value of tamarind 
belonging to the plaintiff alleged to have been taken away by the defendants, it 
does not fall within Article 35 (ii) of Schedule II of the Provincial Small, -Cause 
Courts Act for it cannot be said that the avetment in the plaint discloses the com- 


mission of a criminal offente by the defendants. Nor does the suit relate to a 
right to immoveable property because. after the tamarind is Lrought down from the 
NRC : ; "a 


4 
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trees, it is pos Sinis aele property. ^ The fact: NS incidentally the q 
title to immoveable property may have'to be gone into does not take 


jurisdiction « of the Small Cause Court. 


A. y. Rangachari for Petitioner. l l an 
A. Seshachari for Respondent. à; | 
V.S. ‘ Xr PEE 1, 
` Rajamannar, 7. , Krishnamurthy Ayyer v. R. Kailasam Ayyer anc 
12th orit o C. R. P. No. 86c 
amily—Suwii by endorses of promissory nots executed L 
ja eae sons of executani— Judgmeni-debtors directed to pay 
al ie NU ene 1 their late father" —Executability again 


family property in the hands of the j -dsbtors—Cintl Procedure Code (V 
, “section TIDAK NANG 0107 ROI Diana EU OA HS ERO a MUSES OLE 
` in revision. 
In a suit by the endorsee of promissory note executed by the father 
Hindu family, a decree was passed against the undivided sons of red 
and the judgment-debtors were directed to pay the decree amount ' 
representatives of their late father." The decree holder proceeded E £ 
joint family properties in the hands of P thé judgment-debtors. On an 
, that such properties cannot be- proceeded against in execution of the de 
Held, that the joint family properties in the bands of the judgme 
would be liable to be proceeded against in DR in of a decree passed for thi 
of the debt by the maker of the note, their father. The fact that the m 
an endorsee of the note did not affect the question as the decree was or 
of the father. 


Held further, that where the executing Court refuses execution aj 
joint family properties in such circumstances, it acts without jurisdict 
though it, was by a wrong understanding of the law that it had gone b 
decree and is therefore clearly a ground of interference a saka b 
115, "Ciyil Procedure Code. 

` D. Ramaswami Aiyangar for PeGdonen 
KS. Narayana Aiyangar for Respondent. 


V. 8. — 
jT 5. es Gopalakrishna Chetty v. Sreeramul 
17th December, 1946.- C. P. No. 814 


EE L passing ids for payment of additional fee— 


When an appeal was originally filed an objection was taken that t 
court-fe¢ had not been fixed. The appellant’s counsel was heard and : 
passed an order directing the appellant to pay ad valorem court-fee calc 
the value of the appeal. 'That wasdone. Later on the court-fec examine 

' out that a larger court-fee was payable and the valuation of the appea 
correct.. The Judge agreed with the court-fee examiner and ordered 
of -additional correct court-fee. On revision, 


Held, the earlier order of the udge fixing the court-fee.is final for all 
till the matter is carried to a higher court and the question of court-fe 
be re- pened. The fact that the ani aa aspect pressed by the court-fee 
was not before the Judge on the earlier occasion, does not preclude the : 
the order already made. 


4. Sundaram Ayyar for Bedüoner- | d 
The Government Feast (K. Kutttkrishna Monon) for the Governme 
K.S. pie — ato 
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Ramanathan Chettiar, Ih re. 


i“ 


swami Apyar, 7. 


December, 1946. - Cr. R. C. Nos. 1 7 and 1098 of 1945 and 411 of 194€ 
e y (Qr. R. P. Nos. 1016 and 1017 of 1945 and 396 of 1940) 


Madras District Municipalities Act (V of 1920), section 347—Notrication extending 
in provisions to a Panchayat Board area—Feailure to include section 947 in the notification 
rosecutions for offences punishable under ths District Municipalities AGE. Maintaimabiliiy. 
The Local Government at the est of a Panchayat Board extended certair 
isions of the Madras District Municipalities Act to the area under the contro) 
iat Panchayat Board. But in the notification order issued under section 20€ 
6 Madras Boards Act the provisions of section 347 of the Madras District 
icipalities Act was not des with the result that the provision as 

person who is to prosecute for offences under the provisions of the Madra: 
ict Municipalities Act was not included and there was no machinery for 
ing such prosecutions. In prosecutions for certain offences, under the Munici- 
Held, such prosecutions cannot be maintained until the provisions of section 347 
ippled to the Local Board area with the necessary amendments Naba uen 
jns who are to start the prosecutions. It will be open to the local Government 
ke the necessary steps to remedy the defect in future. i 


C. S. Swaminathan for Petitioners. 
P. Govinda Menon for Respondent. 
The Public Prosecutor (V. L. Kikiraj) om behalf of the Crown. 


v 


uso ami Ayar, aT  Manikya Mudaliar and another, Jn ra. 
December, 1946. 7 ; i Cri. R. C. No. 545 of 1946. 


(Cri. R. P. No. 523 of 1946). 
Indian Penal Code (XLV of 1860), sections 380 and 395 —Complaint of eniry inte 
| stealing of property —Admission of case under section 380— During pendency. oj 
direction by Additional District Magistrate to treat the case as a preliminary register 
under section 395 without notice to accused and without hearing him—Legality of direc- 


On a complaint alleging entry into the house of the complainant and stealing 
me articles, the Magistrate admitted the case under section 380, Indian Pena! 
e. When the case was ing, the Additional District Magistrate was 
ed and he directed that the case should be treated as a preliminary register 
and proceeded with under section 395, Indian Penal Code. 


On a contention. that the order was without jurisdiction, 


Held, that when a complaint is made, the trying Magistrate need net admit 
sase in respect of all the offences mentioned in the js fanus If after enquiry 
nds that a more serious offence has also been committed, he can frame a ch 
proceed with the trial. Therefore it cannot be said that the order of the 
g Magistrate amounted to a dismissal of the complaint under section 995, 
an Penal Code, to justify the order by the Additional District istrate ; nor 
t be said that in a case like this a prosecution for a more serious offence can be 
red by an appellate Court without notice to the accused and without hearing 
V. T. Rangaswami Atyangar -and G. Nalarajan for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
V.S. c € f P ne € dk io 
NRO T ME id Eu . 
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Roam Se te D Venkitilakahgi v. Ghakrapani 


| ,Aiyangar. 

1th’ December, 1946. pv. 0. R. DP ‘No: 774 of, 1946. 
Propident Funds Act XIX of 1925), section. (a) Righi to exemption under—If avail- 
"able to wife of depositor w a dependant within the meaning of section 2 (e). and is also a 


nominee under section 5 (1) of the Act.- 

-The question was whether a compulsory ae it in a railwa provident fund 
Sinne to the credit of a depositor was ory deposi his wife under a nomination 
duly made by the depositor, was free from liability.to be attached by à creditor, 
in execution of a decree obtained by him against the wife for à debt ud by 
her along with her husband prior to this death. 

. Held, that a person nominated under section 5 (1) of the Act could also be a 
_ dependant as defined in section 2 (c) of the Act and a dependant does not cease 
` to be dependant by being also a nominee. The words “ payable under the rules 
of the Fund to any dependant of the subscriber or depositor " in section 3-(2) sbould 
be construed to mean *' payable under the rules to a person who falls within the 
class of persons defined in section 2 (e) of the Act.” benefit of the exemption 
will be available when the sum is paid to any person who would be a dependant 
within the meaning of section 2 (¢) of the Act whether such person beccmes entitled 
to that sum by virtue of a nomination or by virtue pE the general law or special 
rule. 


Lakshmanna v. Subramanyam, (1939) 1 M.L.J. 620 ; ro v. Vinkan 
Rao, (1944) 1 M.L.J. m ide rel (1919) LL.R. 46 Cal. 962, referred to. 

T. L. Venkatarama Aiyar for Petitioner. 
R. Gopalaswami Atyangar for Respondent. | zs 


^ 


V.S. 
Wadsworth, F. ^  Sankarappa Naidu rv. ! Nallayya Pillai. 
goth December, 1946. i G. R. P. No. 1381 of 1945. 
Madras trist? Relief Act (IV o 1938), section 20— Period fixed under—If 
ahad don erence to section 5 of the Limitation Act—Power of Court wader 
sation 151, Civil ' Code, to treat as within tims a proceeding bar by limitation 
| adeg ths law. 


* The period finday brad insesdonagof Madan Ad (IV of 1988) iia period 
'of limitation apd there cannot be an extension of that time with reference to section . 
5 of the. Limitation Act, for this section has not been made applicable by law to the 
eriod of limitation fixed in the special Act. When a certain period of limitation 

^as been prescribed by law,t he Court has no power under section 151, Civil Proce- 
dure Code; to treat as within time a proceeding which is barred by limitation 
under the existing law. 

D. Ramaswami Aiyangar and O. K. Ramalingam for Petitioner. 

K. V. Srinivasa Atyar for Respondent. 


V.S. ———— l : 
* Yahya Ali, J. S. K. V. Krishnavataram, Jn re. 
gti January, 1947. : Cr. R. C. No. 9 of 1947. 
ne sere 9 of 1947). 
-Criminal Procedure Cods (V of 1898), section 144 (4 er of 
evidence to show cause against continuance of of ex parte sia aio al to 


hold enquiry and confirming of ex parte order—Legality 

When an application under section 144 (4), Criminal Procedure Code, is made 
and when the ar offers evidence to xp ear tee the contiruance of 
the ex parts order against him, it is the obvious duty of Magistrate to hold an 
enquiry and che cannot without ho that oy anticipate what | the nature 
of the évidence would be and confirm ex parte order. 
^: P. V. Srimvasa Apyangar, K. Krishnamoorthy and Dwerkanath for Petitioner, 

The Public Prosecutor (V. L. Ktkiraj) on behalf of the Crown. 

V.S. < anaa dA KA 
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Kuppusioemi. Appar, J. „Vadalamani Yagneswara Sarpa 3. Vedulla Subbamma. 
Jt: Jani ry, 1947. C. R. P. No. 1991 cf 1945. 
noi UNT Code (V, of 1903); Order 21, rule. 89— Deposit ander—Unconditional 
est 

No kind of condition or dispute’ should be left in doubt to be decided later on 
when a deposit is made under rul: 89 of Order 21, Civil Procedure Code. Where 
it is definitely stated that the petitioners under rule 89 of Order 21, Civil-P ccedure 
Code, had dzposited the money being the total of proclamation amount, poundage, 
commission, etc., without prejudice to the proceedings contemplated 10 be taken 
in respect of the decree under ia ME 
unconditional deposit. 

C. Rama Rao for Petitioner. ; 
|. 6G. E Em Rao for Respondents. 

V. S. i X 


r Ah, J. . E" Perna Naicken, in re. 

Yolk January, 1947. ` l Cri. Appeal No. 608 of 1946. 

Penal Code ULY of 1860), section es ied ander—If should always be higher 
than the last sentences awarded. ` 

It is not an inexorable rule that the sentence under section 75, Indian Penal 
Code, should always be higher than the last sentence awarded without regard to 
the merits of the case. 

The Public Prosecutor (V. L. Baka) on behalf of the Crown.. 

' Accused not represented. 


V.S. —— eee 
- Horwill and Bell, JJF. Gadiraju eee D. Gottemukkula Ramabhadra 
10th January, 1947. A. A. O. No. 378 of 1945. 
- Arbitration Act (X of 1940), section $9— Filing of objections to award by ons party 


— Prayer or award being set asıids—Objections if could be heard in the absence of application 
to have the award set aside—lrregularity dus to being misled by order of Couri—Does not 
entitle Court to overlook objections and to pass a decree in terms of award. | 
The matter in a suit was referred to arbitrators and an award was filed on. ‘ 
21st November, 1944, and on the same day the Court posted the suit for objections 
to 2nd December, 1944-. On the ádjourned date, the defendants filed.objections, 
but. the plaintiff -was satisfied with the award and filed none. It was then posted for 
enquiry to 11th January, 1945. On that date a.. preliminary objection was taken, 
that the defendants’ objsctions could not be heard as according to section 33 of the 
Arbitration Act, the Court was bound to pass a decree in terms of the a , unless 
a party applied to the Court to have the award set aside. The, preliminary 
objsction was upheld and a decree was passed in terms of the award. On appeal, 
Held, that in substance the obie don of the defendants amounted to an appli- 
cation to the Court to set aside the award and the mistake in filing ebjectiens was 
to a large extent due tó the order passed by the lower Court when the award was 
filed and the lower Court should have overlooked this irregularity ; for, it was , 
nothing more than an irregularity. It was not, such, as to entitle the Court to 
overlook their objections and to pass a decree in terms of the award. i 
C. A. Md. Ibrahim and T. S. Santanam for Appellants. 


P. Satyanarayana Raju for Respondent. — iE 


V.S. ————— 
n and Bell, 37. Nagi Reddi Sectharami Reddi v. Thikkavarapu Kotamma. 
oth january, 1947. A. A. O. No. 706 of 1945. 
Limitation Act (IX 8), Article -182 (5)—Application to Court whith passed 
decree which has been tr brad forum order for manc at o ij—Sisp-in-aid of execution— 


Gouri mhich passed decree canno exacte ths dares rohen i diac E eae 

the od of amother Court. 
lication may always be’ ‘made to the. Court which the decree 
ende re-transferring it^if it has been transferred elsewhere and such an 
application. would be a Ep nca OP ane and would prevent limitation 
NRO . : z Li, oes 


e 


t 


IO 3 


running. against the decree-holder. But the Court which passed the decree cannot 
execute it when it has been transferred to another Court and is in fact in the-custody 
of that Court for execution and. the copy of the decree with thé non-satisfaction 
certifidate has not been returned by that Court. : ' - 
KA. Krishnamurti for Appellants. . 
S Chandra Reddi for Respondents. 
Do — 
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"Yahya AB, J. S. M. Ar. N. Arunachalam Chettiar v. M. S. T. Thameer- 
16th January, 1947. B malayan Chettiar. 
TEL MN | : Gr. R. C. No. 532 of 1946. 

j (Cr. R. P. No. 511 of.1946). 


Madras District Municipalities Act (V of 1920), section: 353 (A)—Saxction i nder— 
Necessity for— Test to decide— Abuse. of ons member of a Muricipalr Council by ‘another 
mem. er during ths course of a meeting. of the Council and threatening to` assault’ kim— 
Continuing the threatening after the dissolution of the mesting—Sanction, if necessary. 

The correct test, applicable to decide whether sanction under section 353 (A) 
of the Madras District unicipalities Act is necessary is tosee whéther the act come 
plained.of was done while áctihg or purporting to act in the discharge of official 
duty and whether thé said act can reasonably be related to the cfficial character of 
the person who did the act or in other words there was anything in the nature of 
the act complained of that attaches it to the official character of the person doing 
it. bi 


In the circumstances, the abuse and the throwing out of the challenge and 
` its acceptance, was‘done while acting or purporting to act in the discharge of cfficial 
duty and sanction under section 353 (A) would be required for the cognizance 
of any offence in respect of that. "Phe er acts amounting to offences .ccm- 
mitted thereafter,cannot be said to be done while acting or purporting to actin ' 
the discharge of official duty as they did not in any manner whatsoever relaté to 
the official character of the person at that time and hence would not require sanction 
under section 353 (A) of the Act. | E 
L.'S. Veeraraghava Aiyar for Petitioner. 
vs Public Prosecutor (V. L. Ethiraj) «n behalf of the Crown. 
Y Ali, 7. Satyanarayanamurthy v. Gopalarao Naidu. 
16th January, 1947. C. R. P. No. 1278: of 1946 and 
u^ 5 ; C. M. P. No. 5638 o 1946. 
Madras Act (XVII of 194€) —'* Tenants "— Class covered by Applicability fs - 
Contest between. persons each of wh:m claims to be the otcupancy 1yot in respect of the swit 
lands. i MT 
_ There is no provision or even expression in Madras Act XVII of 1946, 
from which it can be gathered that the expression “ tenants ” used in the Act would 
cover ns other than the two classes of tenants m-ntioncd, n- mely, tenz nts under 
the ar Tenancy Act and tenants of private l:nds situated in estates. ', The 
Act docs not cover a case where the contest is between persons each of whom claims 
to be the occupancy r ot in respect of the suit la ds. i 2 S. 
P. Somasundaram and S. Ramamoorthy for Petitioner. À | 
K. Kameswara Rao, V. Sethumadhava Rao, K. Subba Rao and T. Venkatadri for 


Respond :nts. 
V.S. — Si 
Y Ali, 7. Public Prosecutor v. V. S. Viswanathan 
17th Cri. Ar Nos. 35 and 36 of .1947. 


anuary, 1947. à l 
-Indian Penal Code (XLV of 1860), sections 160 116—Offering of a bribe——1] 
an offence. |. . EN. Es a i 
a ue re fer se no cffence under section 160, Indian Penal: Code. 
When a person offering a bribe is sought to be implicated with the aid of section #16 
as abettor, it is difficult to conceive how such an act can under the present law, 
amount to abetment of taking the bribe. Fa 
; ‘Whe Public Prosecutor (V. L. Etkiraj) in person. m 
V.S. . ENDE ENS ERES B. + TEL 
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Kuppuswami Ayyar, 7. Ramasubbier o. Saraswathi Ammal, 
Sth January, 1947. wa : C. R. P. No. 1154 of 1945. 

Arbitration Act (X of 1940), sections 17 and 39—Scope—Orders refusing lo. 
dicen a pees det a car ce ity. as 

it must be understood from sections 17 and 99 of the Arbitration Act (1940) 
that the Legislature contemplated appeals being filed against orders refusing to set 
aside the award by ui the objections and it also provided for a decree being 
passed in terms of the a , Which will shut out further appeals. Where the order 
on the petition to set aside the award and the order giving a decree in terms 
thereof after rejecting the petition were passed on the same day, it is not open 
to any ont to take away the right given under the Arbitration Act to file an 
appeal against the order refusing to set aside the award. 

V. ami Áiyar for Petitioner. 

O and P. K. Narayanaswami for Respondents. 


Rajamannar, 7. Munuswami Chetty v. Adikesavalu Naidu. 
10th January, 1947. ; 9. A. No. 1871 of 1945. 
Limitation Act (LX of 1908), section 19—Acknowledgmeni by morigagor in favowr of 
first mortgages after the execution of a second morigage—tf operative against second mortgagee. 
Morigage—Sals in satisfaction annulled—Fresh cause of action arises to the morigagee. 
Án acknowledgment by the mortgagor in favour of the first mo ec after 
the execution of a second mortgage would not be Operative against the second 
m 
1941) t M.L.T. 988, distinguished ; 1 C,L.T, , relied . on ; (1 I 
ML 16 : LLR. 1940 Mad. 872 (F.B.), refered T i sd 
ere a sale in satisfaction of a mortgage is annulled, a fresh cause of action 
arises to the mo ec. 
(Leave granted.) 
R. Thirwmalaithathachariar for Appellant, 
vid Venkatarama Aiyar and V. Natesan for Respondent. 
Happell, 7. Manuval Nadar o. Naina Mohamed Rowther. 
20th January, 1947. - As A. O. Nos. 562 to 564 of 1945. 
Madras House Rent Control Order (1941), section 7-A—Swits for eviction instituted 
before section 7~A of the order came into force—Decres for gectmeni—If can bs passed. 
Decrees could be passed in suits for eviction filed before section 7-A of the 
Madras House Rent Control Order, 1941, came into force, Section 7-A of the 
Order is no bar to the suits. 
194. | 1 M.L. J. 44, dissented from ; (1945) 1 M.L.J. 441, (1946) 1 M.L.J. 134 
and (1946) 1.M.L.J. 195, followed. 
The Advocate-General (X. Rajah Aiyar) and V. Seshadri for Appellants. 
K. 5. Ramamurthi, T.M. Ramaswami Atyar and C.A. Seshagiri Sastri for Respondents, 
- K.S. eae . 
Chandrasekhara Aiyar, 7. Appa Rao v. Ramaswami Mudaliar. 
20th January, 1947. C. C. G. A. Nos. 8o to 86 of 1945. 
Practice—Apgreemeni betwean parties to accept judges valuation of propertiss—Finality 
of judges valuaton. 
in a suit for ejectment, the tenants, who had put up buildings on the sites 
set up the protection conferred by the Madras City Tenants Protection Act and 
claimed the right to purchase the sites at the value to be ascertained and fixed by 
the Court, a consent order is made that the plaintiff should sell to the defendants 
their respective sites and the defendants were to purchase the same at the market 
value to be fixed by the Court on such evidence, oral and documentary, and other 
materials placed before it by the parties, there is an agreement that the ies 
would abide by the decision to be arrived at by the Court and the. valuation by the 
Court is binding on the plaintiff and he cannot resile from his agreement. It is not 
because that the Judge is to be regarded as an arbitrator, but because of the general 
NRO apud eem 
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principle that parties who enter into solemn agreements before the Court should: 
not be allowed to go behind them. 

37 M.L.J. 100 and I.L.R. 47 Mad. 39: 44 M.L.J. 258, distinguished. 

T. R. Srinivasa Atyangar and G. Gopalaswarn for Appellants. 

K. Narasimha Aiyar and V. N. Srimivasa Rao for Respondents. 


K.S. 
Horwill and Bell, FF. i | Subba Reddi, Jn re. 
Vd iin 1947. R. T. No. 161 of 1946. 
minal Procedure Gods (V of 1898), section 161 (3) (new)—Jnosstigaiing officer— 


xad ree of statemsnis—Proper procedure. 

Per Horwill, 3 does not seem that the new sub-section (3) of section 161 
of the Criminal Procedure Code was intended to make it incumbent upon the 
investigating officer to record a statement in greater detail than was the practice 
prior to the amendment. This new sub-section seems to hit at the practice of 
writing against the names of certain witnesses that they corroborate the statements 
of the earlier witness. Statements should be recorded where reasons of urgency 
do. not preclude this course. 

Per Bell, 7.—Itis not the law that the police-officer must record individual 
statements under section 161 of the Criminal Procedure Code which specifically 
says that he ‘may’ and not that he ‘must’ reduce the statement of a witness into 
writing. Nothing is more natural than that he should make rough notes of infor- 
mation which later he would set outin proper form in_the case diary for tue 
information of his superior officers in whose hands after all, lies the subsequent 
control of the matter. 


K. S. Jayarama Aiyar for-C. K. Venkatanarasimham and V. V. Radhakrishnan 


for : 
ge Assistant Public Prosecutor (4.5. Sioakaminathen) on behalf of the Crown. 
Wadsworth and Govindarajachari, jJ. Ranganathan s. Venkitaswami Naidu. 
30th January, 1947. Appeal No. 158 of 1945. 


Limitation Act (IX of 1908), section 7— Suit by two Hindu brothers for declaration 
that a sale executed by their mother was not valid —Elder brother found to have attained majority 
mors- than three years. before. suit toas filed —Swit. barred as regards younger brother also. 

When two Hindu brothers sue for a declaration that a sale executed by their 
mother was not valid and it was found that the elder brother had attained majority 
Lo e UNICO RUP Dek ce filed, the suit is barred as regards both the 

rot i : 
oe MLS. 677, IL.L.R. 58 Mad. 155 : 67 M.L.J.27 and1.L.R. 38 Mad. 118-: 
25 J. 405 (E.B.), relied on; I.L.R. 48 All. 152, considered. 
G. N. Chant for Appellants. T 
EEE S Viswanathan and M. R. Narayanaswami for Respondents. | - 


Horwill and Bell, FF. Chenchiah and others, Jn re. 
5th February, 1947. : - Crl. M. P. Nos. 99, etc., of 1947. 

Madras Ordinances: (I of 1947)—Arrest before promulgation of Ordinance 
but.earlier on the day of promulgation of Ordinance in Fort St. George Gazetts—Legality of 
arrests. 

No doubt publication in the Fort St. George Gazette was necessary to give 
Ordinance I of 1947, the force of law. It is however a well-known maxim of the 
law regarding the interpretation of statutes that the law takes no account of fractions 
ofa day. An Act which comes into force on a particular day is deemed to have 
effect from the first moment of that day. Ordinance I of 1947 must be deemed 
therefore to have had effect from midnight of the 22nd-23rd January, 1947, which 
means that it was in operation at 4-90 or 5 A.M. on 23rd January, 1947, when 
arrests were made though the Ordinance was published in the Gazette later on 
the same day. 

Certificate under section 205, Government of India Act, refused. 

A. Ramachandran for Row and Reddy for Petitioners. 

— Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 
S. —— 
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. Horwil, J. Kandaswami Pillai v. -Kandaswami Pillai. 
10th January, 1947. C. R. P. No. 784 of 1945. 

Provincial Insolvency Act (V of 1920), section 28 (7)— Relation back of order of adjudi- 
cation—Scope and effevi —Annulment of adjudication of Hindu father Rights of sons born 
after petition for adjudication and before annulment—Order directing the properties to continue 
to vest in the Official Receiver—tjfect 

On 18th April, 1933, a petition was filed to adjudicate X (a Hindu debtor) 
an insolvent and he was adjudged insolvent on 1st November, 1934. On 8th 
March, 1940, the adjudication was annulled, because the insolvent had not applied 
for a discharge within the time allowed ; but at the same time the Court passed 
an order directing that the property should continue to vest in the Official Receiver ; 
T and < the sons of X born in April, 1934, and May 1939, respectively, filed a 
petition in 1944 for permission to sue in forma paupens to have the sale of their 
shares in the pr e sold by the Official Receiver in 1999 and 1942 set aside. 

Held, the effect of section 28 (7) of the Provincial Insolvency Act is that the 
adjudication must be deemed to have taken place on 18th April, 1933, and that 
from that date the property vested in the Official Receiver and the property passed 
out of the hands ot the insolvent before either of his sons Y or < were born, and 
the; were in no better position with regard to the property than they would 
have been with regard to alienations made before they- were born. 

As simultaneously with the order of annulment of tne adjudication there was- 
an order continuing the vesting of the property in the Official Keceiver,the property 
continued to vest throughout in the Ofhicial Receiver and there was no reverter 
to the insolvent to confer any rights on Y or £ at any time. 

Accordingly the petition for permission to sue tn forma pauperts must be dismissed 
on the ground that the draft plaint disclosed no cause of action. 

S. V. Venugopalachant for Petitioner. 

A. Swaminatha Atyar, T. R. Srinivasan, A. K. Annaswami Atyar, K. Venkateswara 
Atyar and R. Sundaralingam for Respondents. 


K.S. — 
Kuppuswami Ayyar, J. Nagoji Rao v. Lakshmibayamma. 
21st January, 1947. A. A.A. O. No. 132 of 1945. 


Crow Procetuie Code (V of 1908), section 39—Court other than the ons which passed 
a decee—lf can transfer it to another Court for execution. 

No other Court except a Court which passed a decree has the right to transfer 
it to another Court for execution. l 

I.L.R. 47 Bom. 56, consid-red. Leave granted. 

P. Somasuidaram for Appellant. 

V. Viyyanna for Respondent. 


K.S. ———— 
Kuppuswami Ayyar, 7. l Nallammal v. Appavu Udayan. 
21st January, 1047. ` : S. A. No. 102 ot 1946. 


Hindu Law— Widow of divide son in indigent circumstances —Righi to mainienance 
as against other divided sons of father-in-law inheriting father-in-law’s share of property. 

X's husband and his two brothsrs Y and < and their father became divided 
under a partition in 1924. After the death of her husband in 1929, such property 
which X had inherited from her husband had to be sold for the discharge of her 
husband’s debts, and in her indigent circumstances her father-in-law maintained 
her and she cooked for him. Th: father-in-law died in 1943 and his two remaining 
sons inherited his share of the property. X then filed a suit against her husband’s 
brothers for recovery of maintenanc.. 

Held, there was a moral obligation on the father-in-law to maintain X when 
she was in indigent circumstances ani this*moral obligation ripened into a legal 
obligation when the property got into the hands of his sons. The moral obligation 
arises independently of the joint family properties and therefore a partition of the 
properties can have no effect on the moral obligation which ripens as against his 
heirs into a legal obligation. 
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. LU.R."11 All. 194 (F.B.), (1940) 2 M.L.J. 298 : I.L.R. 1941 Mad. 13 (F.B.), 
50 C.W.N. 559, A.I.R. 1932 Nag. 11 and 66 M.L.J. 148: L.R. o1 LA. 29 : LL.R. 
6r Cal. 221 (P.C.), discussed. 

I.L.R. 2 Bom. 573 and (1939) 2 M.L.J. 340: LL.R. 1939 Mad. 877 (F.B.), 
considered. 

Leave granted. 

A. Srirangachari for Appellant. 

T. V. Ramanatha Atyar tor Respondent. 


K.S. — 
Chandrasekhara Aiyar, F. Sri Vidyarathna Thirtha Swamiar v. Poovappa Shetty. 
30th January, 1947. S. A. No. 1844 of 1945. ` 
Land tenures—Soutı Kanara—Mulgeni grani— Trees of spontaneous. growth—Right to 


—Tenants 1f entitled to claim. value of as compensation for improvements —Invalid lease— 
Liability of tenant to mesna profits. 
l A tenant under a mulgem grant in South Kanara, where the Malabar Compen- 
sation for Tenants Improvements Act does not apply, is not entitled to the value 
of trees of spontaneous growth as compensation for improvement. 
Where a permanent lease (mulgeni grant) of trust property is set aside as invalid 
after the death of the head of the mutt, the tenant is liable for mesne profits during 
the period he has been in possession after the succeeding thipathi has 
chosen to challenge the alienation as not binding against him. 
K. K. Bhat and T. Krishna Ra) for Appellant. 
K. Y.-Adiga and K. P. Adiga for Respondent. 


- 


K.S. ————— 
Yahya Ah, 7. a Public Prosecutor, Madras v. Achamma. 
5ih February, 1947. Cr. R. C. Nos. 647 to 654 of 1946. 


(Cr. R. P. Nos. 620 to 627 of 1945). 

Indian Penal Coda (XLV of 1860), section 476 and Criminal Procedure Code (V of 
1898), section 236—Sc rosecution of witwusses for giving contradictory statements 
at utffer.nt stages—Proof as to which of them was false—lf essential. 

Even if 1t cannot be proved which of the contradictory statements is false 
a person may be charged and convicted in the alternative of intentionally giving 
false evidence at one stage or another. 

The Public Prosecutor (V. L. Eihiraj) in person. 

B. Fagannadaa Das for Respondents. 

K.5. 


Genile, C.J. and Rajamannar, J. Nellimarla Jute Mills Co., Ltd. v. 
5th February, 1947. The Province of Madras. 
peals Nos. 418 and 419 of 1945. 

Madras General Sales Tax Act (IX of 1939)—Power of Commercial Tas Officer to 
challenge correctness of returns and claim additional tax—If must be exercised within amy 
period of tims. ? 

Tue year of account 1942743 ended on March 31, 1943. In Febiuary 1944, 
the Deputy Commercial Tax wrote to the assessee company, challenging 
the correctness of the monthly returns which had been made and, shortly thereatter, 
required payment of additional tax in respect of transactions which had not been 
included in the company's monthly returns during the year of account. Negativing 
the argument that the Tar Officer could not reopen the matte; of taxation during 
the second year following the year of account when the returns bad been made 
and the amount of tax shown therein had Leen paid by the company, 

Held, there is nothing either in the Madras Sales Tax Act itself or in the rules 
thereunder which specifies a period of time during which a Tax Officer must 
complete his examination of the returns and any enquiry he may make upon the 
matters arising out of the returns. There was nothing which prevented the tax 
officer raising the question of- unpaid tax on unreturned transactions at the time in 

- which in fact he did. 

Str Alladi Krishnaswami Aiyar instructed by Messrs. King and Partridge for Appellant 

The Government Pleader (A. Kuitikrishna Menon) for Respondent. 
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Kuppuswami Ayyar, F. Subramania Iyer o:-Annasami Iyer. 
grd February, 1947.. `- ~ = "ASA. AO. No. 301 of 1945. 
Conflict of Lams— Foreign Gowrl—Submission: to urisdiction—Tast—T aking part as 
witness in commission enquiry in British Indian Couri— amounts to submission to furis- 
The question:as to whether there was submission or not: to jurisdiction of 
Foreign t is-a question of fact: (1934) 677 .M.L.J..187 : ILL.R..57 Mad. 
824, relied on. or ue 
In a suit filed inthe Trivandram District Court the defendant (a resident of 
Srivaikuntam in the Madras Presidency) did not appear in Court, and the plain- 
tiff got a commission issued to the Srivaikuntam District Munsiff’s Court (a-British 
Indian Court) to have the defendant examined as a witness. The defendant 
‘appeared when summoned as witness. and protested against the enquiry. “The 
Munsiff held that the question as to whether the Trivandram Court had jurisdiction. 
or not was not going to be decided by him and that he had jurisdiction as a Court 
to which papers were sent to upon’ the defendant who: was within his 
jurisdiction to give- evidence. . The defendant then « ed a counsel, . objected 
aA O hin and cot arde passed thereon end Kasil got i crosš- 
P Laa aid statements which were likely to affect the merits of the case. 
n the circumstances, B 
Held, there was submission to jurisdiction ofthe Foreign Court. Ifthe defendant 
had merely answered questions put to him by Court he would not have done 
“ voluntarily ” to charge him with having submitted to the jurisdiction of the: 
The defendant's act was a voluntary one so as to render it a submission to jurisdiction. 
Dicey’s Conflict of Laws (Fifth edition), page 407, referred to. Even th a man 
tests against the jurisdiction of a particular Court and pleads that the Court 
no jurisdiction and does not submit expressly, still if he does any act and if he 
is likely to be benefited by a decision in his favour, it must be resumed that he 
voluntarily did an act which would amount to submission to the Jurisdiction of the 
Court. ere was no obligation on the part of the dı fendant to a 
or to take part in the proceedings. He could.be prosecuted only if he refused to 
answer questions put to him. í | ; 


Ch. Raghava Rao for Appellant. e 
T. M. Ramaswami Aiyar for Respondent. 


K.S. ; 
Wadsoorth and Govindarajachari, 77. .. Gopalaswami Iyer. v. Nataraja Chettiar. 
qth February, 1947. B A. S. No. 349 of 1945. 


Civil Procedure Code (V of 1908), section 11—Sutt to enforce mortgage by two of the sons 
Beier calles ard ird son as defendant —Decrse or, plaintifs’ 2/3rd share reserving 
third som s r ubsequent suit by third son as regards his share—Not barred by res judicata, 

For part of the consideration for the sale of immoveable properties the-vendee 
executed a mortgage over some properties in favour of the vendor and his two sons. 
Later the vendor had another son. After his death two of the sons filed a suit on 
the mortgage for the whole amount due impleading the third son and the 
' mortgagor as defendants. The Court however passed a decree only for the 2/grd 
- share due to the plaintiffs and the third son was left with his remedy to recover 
his r/grd share by separate suit. -The mortgagor sold the properties and the 
vendee paid off the decree amount. The third son filed a suit to recover his 
share under the-mortgage and it was contended “by the.purchaser from the mort- 
gagor that the suit was not maintainable. 

Held, that the suit was maintainable.” Far from the plaintiff being barred by 
Fa poner ig por tt RT PERI 

nt. That the former decree was not correct in form was no ground for not 
decreeing the present. suit, m 
“NRO : - E AE E 


OU - 


16 


` Case-law discussed. 
T. V. Muthukrishna Aiyar and R. Vaidyanatha Aiyar for Appellant. 
A. V. Viswanatha Sastriar, R. Viswanathan and T. R. Srinivasan for Respondents. 


K.S. ] 
Kuppusnvami Apar, F. Sivaramiah v. Andi Reddi. 
14th February, 1947. A, A. A. O. No. 277 of ag 


Civil Procedure Code (V of 1908), section 53—Property obtained by suroivorshi 
a eee 

. Under section 53 of the Code of Civil Procedure a person holding a decree 
against the assets of a Hindu father in the hands of his sons is entitled to proceed 
against the joint family properties of the father obtained by hissons by right of 
survivorship. 

Decision of Rajamannar, J., in Anshnamurthy Ayyar v. Kailasam Aiyar, (1947) 
1 MLJ. (NRG) 6, follow 

P. S. Raghavarama Sastri for Appellant. 

_ Kasturi Seshagiri Rao and T. V. R. Tatachari (Court guardian) for Respondents. 


.. KS. nae 
Happell and Shahabuddin, 3. Mehdi and others, I re. 
^. 144 dali 1947. . CrL. M. P. No. 1689 of 1946. 
Military Stores proe Possession) Ordinance (XXXIII-of 1949)— Proceedings under 
—If can be after expiration of Ordinance—Government of India Act (1935), 


Schedule g, section 72. 

The India and Burma (Emergency Provisions) Act, 1940, conferred the power 
on the Governor-General to make Ordinances unrestricted in duration for a period 
that ended on 1st April, 1946. After that date any Ordinance made by the Governor- 
General under section 72 of the gth Schedule of the Government of India Act 
again has effect for aspace ofsixmonthsonly. But that will not affect retrospectively 
an Ordinance made during the period when the India and Burma (Emergency 
Provisions) Act, 1940, was in force. Accordingly, Ordinances promulgated by the 
Governor-General before thé rst of April, 1946, is by virtue of the provisions of 
the India and Burma (Emergency Provisions) Act, 1940, not restricted to six 
months, but will continue to have effect for the period provided in the Ordinance, 
or if no "period i is provided, until the emergencies declared by the Governor-General 
have ceased to have effect. 

Ordinance XXXIII of 1943 is therefore still in force.and a under 
section 3 of that Ordinance can be framed and proceedings comm under it 
continued. ' 


Leave granted to appeal to the Federal Court. 
. B. Fagannadha Das and C. V. Dikshitulu for Accused. 


The Advocate-General (K. Rajah Aipar) and the Assistant Public Prosecutor 
(A. S. Stoakaminathan) for the Crown. 


K.S. ———— 
Yahya Ali, 7. Subba Rao, In re. 
2154 February, 1947. Cr. R. C. No. 1110 of fas 
(Cr. R. P. No. 1063 of 1946) 


Madras District Municipalities Act ks 1920), sections 1 17 (c)—Consiruciion 
0? reconstruction of a withoul ex ri Ec ege ete 

Under section 199 of the ue District ae cipalities Act. a construction 
or re-construction of a building should not be ium ag and until the executive 
authority has ted permission for’ the execution of the work. Section 201 
- requires that within 30 days after the receipt of an application for permission to 
construct or reconstruct a building the executive n. should either grant 
the same or refuse it on one or more of the grounds mentioned in section 2 
Under section 202 the E E is entitled if permission nas not been granted within 


< Pa 
e 


17 


the go-days mentioned in section 201 to make a written request to the council 
and on receiving such a request the council is bound to determine by written 
order whether such a or permission should be given or not. The applicant 
has after putting in the written est to the council to wait for one month longer 
to give time to the council to e the decision ; but after the expiry of that one 
month, such’ approval or permission would be deemed to-have been given if the 
council has not within one month determined whether such approval or permission 
should be given or not, and in such a case the applicant is entitled to proceed to. 
execute-the work. But even then he should do so without contravening the pro- 
visions of the Act or any by-laws made under the Act. Reading sections 197, 199, 
201 and 202 together, it is clear that the applicant cannot carry out or complete 
any construction or re-construction of a building within at least a period of sixty 
days after the date of his application, and if he does so, he commits an offence under 
section 199 read with section 41714) of the Act. dic 
Where the applicant did not make any written request at all to the council 
and he did not even choose to wait for the period of sixty days, he will be guilty of 
an offence under sectión 917 (c) of the Act if he carries out the work without the 
ission of the executive authority. ` 
Kasturi Sivaprasada Rao for Petitioner. ~~ ai 
Tue Public Prosecutor (V. L. Etkiraj) on behalf of the Crown. 
KS. ; ; —— "s 
` H J: Ghulam Ghouse Sahib v. Chowdri D. Raja Rao. 
2151 F , 1947- A. A. O. No. 635 of 1946. 
des U Act (IV of 1882), section 116—Applicability —1 emant directed 
by House Controller to give possession to his landlord by a named date failing to do so 
—Execation | landlord for eviction—Receipt of rent from tenant during pendency of exe- 


tenancy. 

A tenant was directed by the House Rent Controller to give possession of the 
house to his landlord on 8th August, 1946. He did not obey the order and the 
landlord filed an execution petition praying for eviction. e tenant meantime 
pa two months’ rent and obtained a receipt and claimed that a new tepancy 

thereby been created and therefore he was not liable to be evicted. 

Held, the tenant in this case is not a lessee who remains in ssession of the 
property after the determination of the lease. He is wro y remaining in 
possession beyond the date on which he had been directed by the controller to give 
possession and no new tenancy was therefore created by the payment and receipt 
of rent. Accordingly there was no bar to the eviction. | | 

M. M. A. Kirmani for Appellant. 

H. Nulakantan instructed by Messrs. Short Bewes X Co. for Respondent. 


Ll 


KS. . NM 
Yahya Ah, J. bcd Tirumal Raju, Ja re. 
2154 February, 1947. Cr. R. C. No. 642 of 1946. 
E Ps (Cr. R. P. No. 619 of 1946). 


Criminal Procedure Gods MA sort ree LL 
fine for first tima to order compensation to id out of the fine. 

It cannot be said that only the trial Court or an appellate Court which dealt 
with the sentence of fine imposed by the trial Court could make an order for payment 
of compensation out of the fine under section 545 of the Criminal Procedure Code. 
Section a ex tali any Criminal Court which imposes a fine or any Criminal 
Court which confirms in appeal the sentence of fine to make the order contemplated 
in that section. Accordingly, even an appellate Court which for the first time 
im a sentence of fine could make an order under section 545, Criminal Pro- 

ure Code. l i ` 

V. T. Rangaswami Aiyangar for Petitidner. 


V. Rajagopalachari for Respondent. 
The Public Prosecutor (V. L. Bikiraj) on behalf of the Crown. 
K.S, ——— 


om cu» 


18 


 "Honvill, j. Keshavlal Joshi v. Sankara Aiyar. 
arst February, 1947. C. R. P. No. 1001 of 1945. 

Usurious Loans Act (X of 1918), section 3, proviso (11) —Applicabilit»—Claim in a 
swit om promissory mole settled out of -by execution of another promissory note and sutt 
dismissed—Suit on nsw promissory note—Provisions of section 3 of Usurious Loans Act— 
If attracted. 

A suit on a promissory note was. dismissed as settled out of Court by execution 
of a fresh promissory note. In a suit on the fresh promissory note the provisions of 
section 3 of the Usurious Loans Act were invoked. It was contended that since 
the earlier transaction had been the subject of a suit it was not open to the Court 
to reconsider the same and apply the Usurious Loans Act. l 


Held, as the claim of the creditor had not been adjudicated upon or embodied 
in a '* decree ” in the previous suit, there was no.bar to reconsideration of the matter 
and reopening of the transaction. Such reopening will not in any way affect the 
. previous decree of the Court which was merely one dismissing the plaintiff's claim. 

Accordingly the transaction was one which attracted the provisions of the 
Usurious Loans Act and the debtor.can therefore be relieved of all liability -on 
account of excessive interest already paid. j 

Distinction between the Indian-Act and corresponding. provisions of the English 
Act discussed and Cohen v. Jones, (1926)-1-K.B. 119, distinguished. » 

K. S. Rajagopala Aiyangar for Petitioner. 

$. Amudachari for Respondent. 


` KS. 
Yahya Ali, J. Abdul Wahid Sahib 0: Dewanjee Abdul Khader Sahib. 
25th February, 1947. : G. M. P. No. 18 of 1947. 


Civil Procedure Code (V of 1908), section 24—District e acting as appellate 
authority under Madras Buildings (Lease and Rent Control) Act (XV of 1946)—1f persona 
designata or Court subordinate to the High Court for. purposes of transfer. 


From the of section 12 of the Madras Buildings (Lease and Rent 
Control) Act, 1946, it seems clear that a District Ju or a Subordinate Judge 
mentioned in the notification is to function as a persona dest and not as a Court 


subordinate to the High Court. No.application under section 24 of the Civil 
Procedure Code for transfer of an ap under the Rent Control Act before such 
District or Subordinate Judge can be maintained in the High Court. 





Kasturi Sivaprasada Rao for Petitioner. 
B. V. Ramanarasu for Respondent. - — 
K.S. — 
‘Yahya Ali, 3. T Ooma In re. 
28th! February, 1947. Cr. R. G. No. 1 of 1946. 


E .. (Case Referred No. 40 of 1946). 

Criminal trial—Deaf and dumb person accused of offence under section 379 of the Indian 
Penal Code—Admission by accused and pointing out of stolen property by mere gestures— 
Inference of guilt or admission of it—Propristy. 

When a deaf and dumb person is accused of an offence under section 379 of 
he Indian Penal Code and admits the offence by signs and also points out the 
itolen property to the police, it is not safe to act on mere gestures of the accused 
either to infer that he was the thief or to hold that he admitted the offence in Court. 

The Public Prosecutor (V. L. Ethirgj) on behalf of the Crown. - 


Accused not represented. 2 7 
K.S, | 
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Wadsworth and Govindarajachari, FF. Somasundaramma v. Seshagiri Rao. 

6th February, 1947. - AED Appeal No. 487 of 1945. 

Civil Procedurs Code (V of 1908), Order 17, rules 2 and 3—Refusal of adjournment 
amd reporting of no instructions by plaintiff s Decision purporting to b. based on 
Jnd On mall dimidiae du. qud as ol aa a Mi pakah, abad of abplicdiion D 
plaintiff to restore suit under Order 9, rule g—Appeals against dismissal of application under 
Order 9, rule 9, as well as against decree sing suit on merits—Failure of former appeal 


—If bars latter appeal. 


Where on the refusal of an application for adjournment the plaintiff's pleader 
reports “ no instructions " and the plaintiff though present during the defendant's 
Arguments asks for time to engage another pleader which is refused, the trial 
Judge should, in such circumstances, pass an order dismissing the suit for 
default and not purport to a decree based on a finding on the merits against 
the plaintiff. ere in such circumstances a decree purports to be passed on the 
merits the plaintiff will not be deprived of the remedy of applying under Order g, 
rule g, for the restoration of the suit on the ground that it has ally been dismissed 
for default. But the fact that this remedy has been recognised will not deprive 
the plaintiff of the remedy which the law allows to a Pm ta’ whom a 
decree has been passed dismissing the suit on the merits: y because the 
decree on merits can for certain p be treated as the order which ought to 
have been passed (namely, dismissal for default) it does not follow that for the 
purpose of appeal the Court is not to have regard to the decree which was in fact 
passed. The failure of an appeal against the dismissal of an, application for 
restoration of the suit dismissed for default is no bar to an ap against the 
decree treating it as a decree on the merits. 


P. Satyanarayana Rao and C. V. Narasimha Rao for Appellant. 
The Advocate-General (A. Rajah Aiyar) and D. Narasaraju for Respondent. 


K.S. 
Gentle, C.J. and Rajamannar, F. Satyanarayana v. Venkataramayya. 
qth February, 1947. . L. P. A. No. 86 of 1946. 


Madras Co-opsrative Societies Act (VI of 1992), section 57—Scope—Functions of 
Provincial Government Nature. of—Order setting aside a sale of property—Procedure— 
Notice. of application to the purchaser—If essential—Absence of motics —Effect. 


Section 57 of the Madras C>operative Societies Act requires notice to be 

given to the party likely to be affected before an order can be made and if the 
owers given by the section are exercised without the potentially affected 

beina given an opportunity of being heard, the order is one which is ultra vires the 
powers of the authority exercising it. When the Provincial Government passes 
an order under section 57 d aside a sale by the Registrar of Co-operative 
Societies, without giving notice of the proceedings to the purchaser, the order is a 
nullity and invalid. l 

Section 57 of the Madras Co-operative Sòcieties Act requires an examination 
of the second by the Provincial Government which must be for the purpose of 
satisfying itself as to the legality or propriety of any decision or order and as to the 
regularity of the proceedings of the officer. It is only after the Gavernment is satis- 
fled with regard to the matter that it can pasan order contemplated by section 57. 
For the purpose of determining whether an order shouldbe made for modification, 
annulment or reversal, the Provincial AU Ed must first make a decision as 
to the lezality or the propriety of the decision at enquiry or as to the regulari 
of the occus under review. The Provincial Government exercises udicisl 
and not administrative functions in due a eur s an authori officer 
of the department. rtunity must be affo to parties interested or 
concerned to be heard Bere the decision is given. Action under section 57 of 
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the Act cannot be exercised differently to that under section 115 of the Code of 
Civil Procedure or section 435 of the Code of Criminal Procedure and persons 
who may be affected by the exercise of powers under section 57 must be given 


notice of proceedings. - 
Decision of Somayya, F., in S. A. No. 1165 of 1945, reversed. 
P. Satyanarayana Rao and A, Sambasiva Rao for Appellant. 


Ch. Raghava Rao for Respondent. 


K.S. 
Gentle, C.F. and Rajamannar, J. Arunachala Aiyar v. Lakshminarasimham. 
12th February, 1947. 4G. M. P. Nos. 5578 and 5579 of 1946. 


_ Civil Procedure Code (V of 1908), Orda 22, rule g (2)—Applicability —One 
respondent seeking relief in hts cross-objections against the other respondent—If entitled to 
maintain application to bring on record the legal representatives of deceased appellant. 

- In an appeal by the first defendant, the plaintiff (in whose favour the suit 
“was decreed) was the first respondent, and the second defendant, the second res- 
pondent. The second respondent had filed cross-objections in the appeal seeking 
to obtain relief Se the first respondent. On the death of the appellant during 
‘the pendency of his appeal, the second respondent filed an application before 
the appeal abated, to bring on record the legal representatives of the appellant. 
The frat respondent opposed the application contending that only the 1 repre- 
sentatives of the appellant could make the application. 


Held, when there has been no abatement, the right to bring an application 
to bring the legal Repente on record is not limited to the legal representatives 
ofthe arpellant. ere can be no objection to the legal representatives of the 
appellant being brought on record at the instance of a respondent when there has 
been no abatement. 


Order 22, rule 9 (2) of the Code of Civil Procedure limits an application 
to set aside an abatement to the legal representatives of the decal. plaintiff. 
There is no similar limitation in respect of an application to bring on record the 
legal representatives of a deceased plaintiff or a deceased appellant, at the instance 
vf a respondent in an appeal-when there is no abatement. ` RO 

P. S. Ramachandan for Petitioner. 


N. Sivarámakrishna Aiyar for Respondent. . er 


= 


K.S. 
Kuppusoami Ayyar, J. Ramayya v. Lakshmanan. 
E 17th February, 1947. — C. R. P. No. 696 of 1946; 


Specific Relief. Act (I of 1877), section o—Otoner who had leased out the property and 
not in physical possession—If can sus to recover possession from a trespasser. 


. The owner who had leased the property to another who was in possession, 
is not entitled to recover possession from a trespasser in a suit under section g of 
the Specific Relief Act during the pendency of the lease, even if such tenant is alleged 
to be colluding with the trespasser. NR 


. Mohidsen Ravuthar v. Jayarama Atyar, (1920) 40 M.L.J. 338: LL.R. 44 Mad. 
937, relied on. l ; mE 


y T. R. Ramachandra Rao for Petitioner. l 
to Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Respondent. 
SORS. = "2 M E < 
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. Wadsworth and Govindarajachari, 77. Lakshmi Achi v. Subramania Pillai. 
goth February, 1947. A. A. O. No. 434 of 1945 and 
C. M. P. No. 2918 of 1946. 


Civil Procedure Cods (V of 1908), Order 41, rule 10 (2)—Scope—Appellant ordered 
to furnish security for costs at the instance of only soma of the respondents —Failuré to furnish 
Such securtty—Effect—Appeal if to be, dismissed in toto or only as against respondehts who 
applied for security for costs. 

Just because numerous separate causes of action have been for convenience 

, combined in a e suit, it would be anomalous to visit upon the appellant the 
penalty RE ya peal im toto because of a failure to furnish security for the 
costs of certain pes of ide many respondents. The provisions of Order 41, rule 10 

- (2) of the Code of Civil Procedure are mandatory butin terms the rule only deals 

“with the position where there is one appellant and one respondent. It may also 

“apply where there are more than one appellant or respondent when the failure 

| to furnish security for the costs of one respondent must necessarily result in the 

-dismissal of the appeal as a whole, as for instance, when the cause of action is 
single and undivided ed and the respondent. who had got an order for security for 
costs was the main contesting respondent. But where there are a-number of sepa- 
Tate causes of action against separate defendants joined together for reasons of 
convenience because in each case the questions in issue are similar and raise sub- 
stantially the same points, the Court, on the appellant failing to furnish the 
security ordered, can under sub-rule (2) of rule 10 of Order 41, Civil Procedure 
Code, reject the appeal only so far. as it is against those respondents in whose 
favour security for costs has been ordered, leaving it to be prosecuted against 
the other respondents. 


JN. Panchapakesa Atyar for Appellant. 
T. V. Muthukrishna Aiyar, S. Ramachandra Aiyar, K. E. pa abala G. R. 


Pari, 5. P T. E. Ramabhadachariar, V. K. Ramanatha Aiyar for Messrs. King and 
P e, S Panchapakesa Sastri and S. P. Subramaniam for BOEDI DAMM 


KS. 


Wadsworth, J. ] Viswanadham v. Sokalachand Chunilal. 
9141 February, 1947. - A. A. A. O. No. 236 of 1945. 


. Madras Agricalturists Reu An UV of 8) ac ag and A paler! 
under section 29 to set aside sale on the ant was an 

to the benefits of the Aci—Dismissal for default on v ie is ME 
regarded as an order refusing io set aside ths sale and appealed against under section 25-A. 


: By virtue of. section 141 of the Civil Procedure Code the procedure under 
Order g is attracted to the trial of petitions under the main provisions of Madras 
Act.IV of 1938. , 


An order on the vakil reporting no instructions, an application 
under section 29 of Act IV of 1938 to set aside a sale on the ground that 
the applicant was an agriculturist entitled to the benefits of the Act, cannot be 

ed as one on the merits refusing to set aside the sale and appealed against 
under section 25-A of ihe Act. The order is one under Order 9, rule 8 of the 
Code of Civil y enm giving.rise to the remedy of an application for res- 
toration and if such appiteadion is dismissed a special - right of appeal is given 
under Order 43, rule 1 of the Code. 


P. V. Vallabhacharyulu for Appellants ` 


G. Chandrasekhara Sastri, D: Marasaraju, P. aom Rao ane F. Vianna 
for Respondents, i 
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Bell, FJ. Venkataratnam v. Appa Rad. 
anih February, 1947... C. R. P. No. 230 of 1946. 


Civil Procedure Cods (V of 1908), Ordsr 17, rules 2 and 3—Scope—Plainiff's appli- 
cation for adjournment refused and pleadsr reporting no instructions —Hearing of case on 
merits and decree for part of the claim and dismisscl of rest of the swit—Remedy of plaintiff 
—Order 9, rule 9—Applicability. ; ] 

In a suit for arrears of maintenance due under a registered document and 
also enhancement of the same the defendant admitted that the arrears were due 
but alleged that he had made a tender of the amount and that the rate was fixed 
once for all and no further enhancement was possible or lawful. On the date of 
the trial the plaintiff was absent and her pleader filed an application for an adjourn- 
ment but this was dismissed. The pleader then repo no instructions. The 
District Munsiff thereupon purpo to proceed under Order 17, rule 3 of the 
Code. He passed a decree for the amount of arrears of maintenance at the old rate, 
together with costs, and then having examined the registered document itself and 
heard th: arguments of the de endant and his co he held that the plaintiff 
had no just claim to enhancement and dismissed that part of her suit. 


Held, that Order 17, rule 9 of the Civil Procedure Code applies only to cases 
where the parties are present. Here as only the defendant was present the Munsiff 
should have proceeded with regard to the claim for enhancement under the provisions 
of Order 17, rule 2, namely, by dismissing that part of the claim fo” default of her 
appearance. The plaintiff is entitled to apply under Order 9, rule 9, for an order 
setting aside the order of dismissal of that part of the claim relating to enhancement 
of rate of maintenance. Order 9, rule 9, was applicable even if the decision was 
under rule 3 of Order 17. In such circumstances the plaintiff has two remedies 

: to appeal against the decree passed dismissing the suit on the merits and/or 
E to proceed under Order 9, rule 9, which is obviously the more convenient and 
cheaper course. 

Decision of Wadsworth and Govindarajachari, JJ., in Somasundaramma v. 
Seshagiri Rao, Appeal No. 487 of 1945. (1947) 1 MLJ. (N.R.G.), page 19, relied on. 


D. Narasaraju for Petitioner. 
S. Venugopal Rao for Respondent. 


K.S. 
Yahya Alt, F. Verghese, In re. 
a8th February, 1947. Cr. R. C. Nos. 515 and 516 of 1946. 


(Cr. R. P. Nos. 495 and 496 of 1946). 


Criminal Procedure Cods (V of 1898), section 188 (as amended by Act XVIII of 1923) 
—Jf governed or controlled by sections 179 to 187 or if governs and controls the sam — 
Pledge in British Indi ub-pledge by pledges in Native State amounting to criminal 
breach of trust —Prosecution— jurisdiction of British Indian Gourt. 

Where the accused à pledgee of jewels in British India sub-pledges them in 
‘a Native State thereby committing a criminal breach of trust, the British Indian 
Court has no jurisdiction to try the accused unless the Political tfor that terri- 
tory certifies that the charge should be inquired into in British India or where thera 
is no Political Agent, the sanction of the Provincial Government isobtained. The 
fact that part of the consequences of the offence have ensued within jurisdiction 
is of no avail Section 188 (as amended) of the Criminal Procedure is not 
governed or controlled by the preceding sections 179 to 187 but in turn itself governs 
and controls the same. : 


S. Govind Swaminathan end Gopinath for Petitioner. . 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.S. -_—_ 
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Genile, C.F. and Rajamannar, f. .., © . “Muhammad Rowthan v. - Chami. 
12th February, 1947. — ' J a - -Appeal No. 464 of 1945. 


^i Transfer of Property. Act (IV.of 1882), section 76,(¢)- Mortgages in possession—Aets 
of waste by—Liability to account amd ' for damages— When accruss—Ascertainment of 
amounts— Procedure. | — = l | de^ 7 o a 

It cannot be. said that a mortgaget in possession is liable in respect of any 
acts of waste committed by him at the time of their committal ; but his liabili 
is present when the amount of the damages occasioned by the waste are uc 
at the time accounts are taken, for instance in the course of the redemption suit. 
The amount of damages for such waste cannot be deemed to have accrued or have 
been received by the mortgagee in possession at the time of the committal of the 
acts of which complaint is made. Section 76 of the Transfer of Property Act 
only provides that when an account is taken in a redemption suit, moneys due 
to the mortgagee are ascertained and then any sums for which he is liable to the 

r are ascertained and debitea against the amount which the mortgagee 

is entitled to receive. It is not until then that liability is cast upon the mo 
with respect to acts of waste committed by him. The damages cannot be deemed 
to be amounts received by the mortgagee at the time of the acts of waste of which 
complaint is made, so that thatsum should be debited against. the mortgage debt 
and thus extinguish the amount due and entitle the mo r to claim mesne 
profits during the mo ce’s occupation of the property such hypothetical 
extinguishment of the debt. - l . | E 

D. A. Krishna Variar and T. V. Raman for Appellants. 

K. Kuttikrishna Menon and V. Balakrishea Eradi for Respondents. 

K.S. a NK l i 

Horwill, 7. ; Masenu v. Bavaraju. 


25th February, 1947. l S.A. Nos. 1951 and 1952 of 1945. 


Madras Estates Land Act (I of 1908), section 9, clause uy» aerae. (added 
by 1934 Mie E effect—Occupancy rights conferred by—If takes away exist- 
ing occupancy rights of others. MEN 

The explanation added by the 1934 amendment to section 9, clause (15) ot 
the Madras Estates Land Act will not have the effect of giving occupancy rights 
to whomsoever may be actually cultivating the land. The ve rptu of the clause: 
must be read with the clause itself and it cannot bs igno that accordinq to the 
definition of ryot in clause (15) of section g itis n ‘that the person claiming 
to be a ryot should not only be cultivating the ryoti but should be doing so on 
condition of paying to the landholder the rent which is legally due upon it. To 
read the exp tion as if it were an independent section would be to nullify an 
important ingredient of the definition ofa ryot. Moreover one cannot construe 
the statute so as to take away the occupancy rights of a ryot without ress words 
to that effect. It could not have been the intention of the islature ay amend- 
ment to deprive persons who were formerly ryots of their status as ryots by giving 
occupancy rights to some other person who was not until then a ryot at The 
purport of the amendment was to give occupancy rights to a person who was able: 
to prove occupation for 12 where there was no other ryot already having 
occupancy rights in the land. Section 19 of the Act also shows that this expla- 
nation was not meant to affect the relationship between the ryot and his lessee. 

C. Rama Rao for Appellants. s : P 
P. Somasundaram and P. Satyanarayana Raju for Respondents. 





K.S. E 2 
Chandrasekhara Atpar, F- - . '* . ^ Motichand v. Sundaramma. 
a5th February, 1947. S.A. No. 1157 of I945. 


Civil Procedure Coda (V of 1908), Order 41, rule 27 (2)—M hs. of. 
BU d osos oodd NG sg dn fandatory ngture of 
NRG 


6 - > 
] - z ` 


24 


The requirement of Order 41, rule 27 (2) of the Code of Civil Pro 
that reasons for admitting additional evidence in the appeal should be re 
in writing, is mandatory. There is an obligation thrown on the Court t 
not merely that the additional evidence will prove useful and throw light 
facta in issue but is required to fill up an obvious gap or lacuna so that the 
can pronounce a satisfactory judgment in the case. The Court must deci 
i whether the documents are necessary from this standpoint and it has to : 
reasons for coming to this conclusion. The statutory provisions must be fi 
before the additional evidence could be considered. - : 


P. Satyanarayana Rao and M. S. Ramachandra Rao for Appellant. 
Ch. Raghava Rao and B. Srimvasanarthi for Respondents. 


K.S. 
Lakshmana Rao, 7. Ramaswamy Tevar v. Chinniah ' 
4th March, 1947. S.A. No. 1990 of 


- Hindu Lao—Foint family——Alisnation bp father—Legal necessity as to part | 
the amount of considsration—Duty of vendee to enquire as to existence of necessiiy— 
=—Alvenchon if can be set aside at instance of the sons to any extent. 

In a sale by a Hindu father, where the vendee acted honestly and has 
due enquiry as to the existence of necessity he is not bound to see to the appli 
of the purchase money. The sale cannot be set aside at the instance of th 
merely because the vendee was not able to prove conclusively how the s 
was applied; where legal necessity existed only as toa portion of the consider 
The fale cannot be set aside as to the portion for which there was no legal ne: 
as the sons will be liable for that portion under the rule of pious obligation. 

I.L.R. 49 All. 149: 52 M.L.J. 720 (P.C.) and LL.R. 51 All. 480 : 57 ! 
7 (P.C.), relied on. 

(Leave refused). 

R. Viswanathen and T. R. Srinivasan for Appellant. 

I. R. Srinivasa Aiyangar and G. Jagadisa Aiyar for Respondents. 

E.S. — 

Yahya Ah, 7. i l Venkataratnam, 
7th March, 1947. | . Cr.R.C, No. 701 of 

I (Cr.R.P. No. 670 of 1 

Penal Code (XLV of 1860), -section 504— Gist of offence under —Absence of a 
tentional insuli—Effect—More abuse— If. offence, 

A mere finding that the accused abused the complainant is not sufficie 
itself to warrant a conviction under section 504 of the Indian Penal Code. 
seection requires firstly that there should be an intentional insult, and sec 
that thereby the offender should have given provocation to any person intend; 
knowing it to be likely that such provocation will cause him to break the p 
peace or to commit any other offence... An act or conduct amounting to intent 
insult is essential to constitute an offence under section 504 of the Penal t 
Whether the use of abusive words by the accused amounted to. an intentional : 
must depend on the actual words used. 

~ Where it is found that the accused sold some goods to the complainant 
came to the accused next day and removed the goods without paying money 
this infuriated the accused and caused him to use abusive words which pro 
the complainant to beat him, a conviction under section 504 of the Penal 
cannot be maintained. EC i 
.- KS. Fayarama Aiyar for C. K. Venkatanarasimham and £. Narayanaswan 
Petitioner. ; 

The Public Prosecutor (V. L. Etkiray) on behalf of the Crown. 

K. 8. | ke aana e 
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Fentle, C.F. and Rajamannar, J. - ' Devadas d. Sadasiva Reddiar, 

2151 February, 1947. C. R.P. No. 521 of 1945 and Appeal No. 434 of 1945. 

.. Couri-Fees Act (VII of 1870), section 7 (ix)—Stat for redemption. by 
norigagor—Proper v 7 lam for recovery. of. valus. of mortgaged land lost by 
norigagee s Pad in paying rent dus thereon— [f to be valued separately. 

The mortgagor jn a redemption suit is entitled to claim the return of the 
mortgaged property. If in addition it is alleged in the plaint that the mortgagee 
has occasioned to be lost a portion of the mortgaged property by reason of hi 
default in not paying the rent due on it, the mortgagor can recover only es 
in respect of thai portion of the pro and the balance recoverable 
extinguishing the mortgage, is not liable to a separate assessment for court-fee 
in the redemption suit. It is sufficient to value the suit at the amount of the 
mortgage t. 

60 MLL.J. 698 and (1940) 2 M.L.J. 867, approved and applied. 

A. V. Ramachandra Aiyar for Petitioner in C. R. P. No. 521 of 1945 and Appel- 
lant in Appeal No. 434 of 1945. 

D. Ramaseami Aiyangar and the Government Pleader (K. Kuitikrishna Menon) 
and P. S. Srinivasa Desikan for Respondent in C. R. P. No. 521 of 1945 and in Appeal 
No. 434 of 1945. B 

K. S. T——— 

Bell, f. Parthasaradhi v. Venkatachalam. 
a8th February, 1947. C. R. P. No. gog of 1946. 

Madras Revenus Recovery Act (LI of 1864), section 42—Sale for arrears of revenue to 
be free of all “ incumbrance ° —Incumbrance— M eaning—Arreari of kattubadi—J, 
* incumbrance è for which the purchaser at revenue sale will be free from liability. 

“ Ineumbrance ’’ means a” upon or claim against land arising out of a 
private grant or contract. a The right of collecting kaitubadi in respect of a land 
cannot be regarded as an incumbrance on such land. By virtue of an assignment 
rom government of the right to land revenue the inamdar does not uire a charge 
upon the land., LL.R.,1940 Mad. 50 at 54: (1999) 2 M.L.J. 5 9, relied. 
Ihat right isa nal one. One might say that incumbrances in dos regard 
must be those which arise out of transactions which are the acts of parties. I. 
L.R. 37 Cal. 328, relied on. Es 

P. Somasundaram and P. Suryanarayana for Petitioner. 

S. Ramamurtht for Respondent. 


K.S. 
[Full Bench.] 
Gentle, C.J., Lakshmana Rao and Rajamannar, jj. Srimanthu v. Venkatappayya. 
a8th February, 1947. S. A. No. 1374 of 1945. 


Civil Procedure Code (V of 1908), sections 39 and 42— Transferee Court executing decree 
against propsrty—Transfer of territorial jurisdiction to another Court —Effect on jurisdiction. 
The position of a suit is different oe that of an execution petition i 
perty which is the subject-matter of the respective ings pending at th 
Hine of removal from the territorial limits of its jurisdiction. A suit is not i 
by and subject to sections 39 and 49 of the Code which require the Court passing 
a decree or the Court to which it is transmitted for execution, as the case may be, 
to have property within its territory 80 as to confer jurisdiction to order execution 
against the property. A Court cannot make a valid order for sale in execution 
unless at the time the order is made, the property is within its territory. A Court 
to which a decree is sent for execution has rio jurisdiction to order either attachment 
or sale of immoveable property in execution 1f, at the time of the order, the Court 
iad ceased to have territorial jurisdiction over the property by reason of a 
lotification transferring the jurisdiction to another jurisdiction. A sale in such 
ircumstancés will be a nullity and will not prevail against a later purchaser in 
NRO >. a 
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execution of another decree in à Court having jurisdiction though the judgment- 
debtor himself may be barred by estoppel. ~ A 
- 38 MLL.J. 750, LL.R. 49 Mad. 195 and I.L.R. 18 Pat. 670, followed; 47 
M.L.]. 448, LR. 55 Mad. 801 and I.L.R. 43 Mad. 675, considered. 

The Advocate-General (A. Rajah Atyar) and M. S. Ramachandra Rao for Appel- 
lants. 

B. V. Ramanarasu for Respondents. 


K.S. ——— : 
Kuppuswam Ayyar, F. . Sivaramiah v. Audi Reddi. 
grd March, 1947. A.AA.O. No. 277 of 1945. 


Civil Procedure Code (V of 1908), sections 52 and 53— Deres against the assets of 
Hindu father in the hands of his sons in respect of a promissory note executed by tha father— 
Uf can be executed against joint properties of the father obtained by survivorship by the sons. 


In respect of a promissory note by a Hindu father a decree can be passed after 
his death not only against the separate assets of the father in the hands of his sons 
but also against the share of the father in the joint family properties obtained by 
the sons by right of survivorship. Under section 53 of the e of Civil Procedure, 
the decree-holder is entitled to proceed against joint family properties of the 


father obtained by his sons by right of survivorship. 


(1946) 2 MLL.J. 361, relied on. 4 

(1947) 1 MLL.J. 183, followed. 
‘Under section 53 of the Code of Civil Procedure the pro 'in the hands 
of an undivided Hindu son or other descendant which isliable under Hindu Law 
for the payment of the debt of a deceased ancestor, in respect of which a decree 


has been passed shall be deemed to be the pro of the deceased which has come 
to the bands of the son or other descendant as hi egal representative. 


P. S. Raghavarama Sastri for Appellant. 
Kasturi Seshagiri Rao and T. V. R. Tatachari (Court guardian) fer Respondents: 
K.S. ——— 
Bell, J. Venkataramudu v. Krishnayya. 
sth March, 1947. C. R. P. No. 286 of 1946. 
Civil Procedure Code (V of 1908), section 151— Dismissal for’ default f mawi to set 
or restoranhon 


aside a sale under Order 21, rule go and sections 47 and 151— Application 
under inherent surisdichon—If lies. 

A judgment-debtor filed a petition to set aside a sale under Order 21, rule go 
and sections 47 and 151, Civil Procedure Code. The petition was dismissed as 
the petitioner and his pleader were not present in Court at the time when it was 
called on for hearing. He applied then under section 151, Civil Procedure Code, . 
to revise the order o Spee usd the sale and to re-open the said petition 
and enquire into the same. 

Held, that the application would not lie in law and the Court has no power 
to restore the petition. It cannot be said that if a Court has inherent power to 


dismiss, it must have inherent power to restore. The Court derives its powers 
from the Civil Procedure Code and other statutes, and possesses only such powers 
as are therein conferred. (Case-law djscussed.) 


V. Subramanyam for Petitioner. 
A. L. Narayana Rao and V. Parthasarathy for Respondents. 
K.S. mm 
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Yakya Ali, 7. ' The Public Prosecutor, Madras v. Chakka Kondappa. 
6th March, 1947. i j Cr. A. No. 645 of 1946. 
Madras Local Boards Act (XIV of 1920), section 228 and rule I—Prosecution for 
nonfeyrent oj profession tax levied by and dus io District Board— ed if and when 
barr Jrom qusstioning legality of assessment when he has not appealed against the sams 


Where a person is prosecuted for non-payment of profession tax due to a District 
Board, he is entitled to question the legality of the assessment even though 
he had failed to SD UAM aga aa aa at Hie proper time thereby allowing 
the assessment to me final It is for the prosecution affirmativel to prove 
that the accused is lawfully bound to pay the tax. Where it is found that notices 
ee ee served on the assessce there is no substantial 
compli with the provisions of and the prosecution will not be sustainable. 

K. S. Jayarama Aiyar for Accused. i 

The Public Prosecutor (V. L. Ethirgj) on behalf of the Crown. 

K.S. ———— É 

Yahya Ali, F. Karunai Ammal v. Karuppan Goundan. 
10th March, 1947. | Cr.R.C. No. 509 of 1946. 
(Cr.R.P. No. 489 of 1946.) 

Criminal Procedure Gode (V of 1898), section 145—Property in custodia legis— 
Declaration of tile im civil suit without prayer or decree for possessiom— Dui) of Criminal 
Court to give effect to mere declaration of title and deliver possession. f 

Where at pa sanane jan ond O pore linga unde section 145 of the Crimina 
Procedure Code files a civil suit, pro is in custodia legis ofthe Criminal 
ee eee in the civil suit is to seek a declaration 
of his title. It is not necessary for him to ask further for possession of the pro 
as the Criminal Gourt will be bound to respect the declaration made by the Civil 
Court and to give due effect to it. 

LLR. 1939 Mad. 986 : (1939) 2 M.L.J. 624 and A.I.R. 1941 Mad. 803 (2), 
referred to. 

V. V. Raghavan for Petitioner. 


G. Gopalaswam for Respondent. 


K.S. ——— 
Yahya Ali, 7. Fernandez, In re. 
11th March, 1947. - Cr. A. No. 306 of 1946. 
Criminal Procedure Code (V of 1898), ‘section 188—Applicability—Trial under 


Criminal Luo Amendment Ordinance sers) 194 ) Jor offence committed in Civil 
and Military Station, Bangalore—Sanction of Politic ent— If necessary. 


The Civil and Military Station, Bangalore, is not for all purposes of the 
Mysore territory, but is so for certain purposes only, and in any case the ysore Civil, 
Revenue and Criminal authorities have no powers at all in that area. The Criminal 
Law Amendment Ordinance (XXIX of 1949) read with the notification issued 
by the Central Government with reference to the particular case is inconsistent 
with the applicability of section 188 of the Code of Criminal Procedure. The 
provisions of section 188 are not applicable and no certificate from the Political 

t was necessary for making legal the trial under the Ordinance lor an 
offence of taking illegal gratification committed 1n the Civil and iere a aaa 

ore. Section 188 is not a bar to the prosecution under the inance 
of 1943) as amended by Ordinance XII of 1945. (1944) 1 M.L.J. 503: 
1944 F.O.R. 262 : 1944 F.L.J. 167, applied. 

K. V. Ramaseshan, R. Subramanyam and Ch. Sankar Rao for Accused. 

The Public Prosecutor (V. L, Etkiraj) on behalf of the Crown. 

K.S. ————— 


Yahya Ali, F. Pakkiriswami Pillai, Jn re. 
12th March, 1947. Cr. R. C. No. 865 of 1946. 
(Cr. R. P. No. 832 of 1946). 

Criminal Procedure Code (V of 1898), section 476—Absence of finding that prosecution 
is expedient in ths interests of sustce—H fect. 

The failure to give a finding by the Magistrate in an order under section 476, 
Criminal Procedure Code, that the prosecution is expedient in the interests of justice 
is an incurable defect and a complaint filed on the strength of such an order is 
unsustainable. 

P. Radhakrishnayya for Petitioner. 

The Assistant Public Prosecutor (A. S. Sipakaminathan) on behalf of the Crown. 


K.S. 
Yahya Ali, 7. L l Ramanujulu Naidu, Ja re. 
12th March, 1947. Cr. App. No. 114 of 1947. 


Penal Code (XLV of 1860), sections 73 and 379—Convicton under section 379 
—Solitary confinemeni— When proper. 

In convicting a person under section 979 of the Penal Code solitary confinement 
should not be ordered unless there are special features ap ing in the evidence 
such as extreme violence or brutality in the commission of the offence. That the 
“ sanctity of home life has become to the accused a mere mockery and the desire 


to take what he wants regardless of ownership is hot in him” is not a sufficient 
reason to order solitary confinement. à 


Accused not represented. 


The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 
K.S. 


Yahya Ah, F. Munuswami, In re. 
18th March, 1947. Cr. App. No. 136 of 1947. 
Penal Gods (XLV of 1860), sections 379, 73 and 75—Case of simple thaft—Sentence 
—Prevtous convictions —Consideration in awarding sentence—Solitary confinsment—When 
proper. 


Although the fact of previous convictions is an element in determining the 
sentence, essential regard should be had to the facts of the case, the gravity of the 
offence and the circumstances in which it was committed in ing the punishment 
and the mere circumstance that there were previous convictions should not result 
in the infliction of a sentence that is far out of proportion to the merits of the main 
case. Ina case of simple theft, notwithstanding that the accused has been convicted 
en several occasions before under section 379 of the Penal Code, a sentence of 
rigorous imprisonment for one year would more than meet the ends of justice. 

A sentence of solitary confinement though legal must be rarely exercised by a 
' Criminal Court. It must be administered, if ever, in the most exceptional cases of 

unparallelled atrocity or brutality. Decision in Cr. A. No. 114 of 1947, referred to. 
Although in mediaeval timed under the influence of the ecclesiastics it was con- 
sidered that cellular confinement was a means of promoting reflection and penitence, 
it came since to be realised that this kind of treatment leads to a morbid state of 


mind and not infrequently to mental derangement and as a form of torture it fails 
in its effect on the public. e 


“The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 
The accused not represented. 


K.S. 
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Gentle, C.J. and Rajamannar, J. Siddique & Co. v. Rangiah Chettiar. 
. 28th February, 1947. Appeal No. 541. of 1945. 
Cotton Cloth and Yarn (Contracts) Ordinance (II of 1944)—Not applicable to- sales 
completed before 15th August, 19439—-Contract of sale and appropriation of yarn towards 
it completed before 15th August, 1949, but delivery to be after 19th August, 1943—Failure 
of buyer to take delivery—Damages—Quantum—Dhifference between price realised on 
re-sale and the contract price only and not the ceiling price fixed under the Ordtnance. 


Where there is an unconditional contract for the sale of specific goods in a 
deliverable state, the property in the goods passes to the buyer when the contract 
is made, and it is immaterial whether the time of the payment of the price or the 
time of delivery of the goods or both is postponed. A contract for sale of 31 bales 
of cotton yarn was entered into on 26th April, 1943 and delivery was agreed to be 
given in July, 1943. The sellers appropriated the goods in July but the buyer when 
asked to take delivery put off doing so claiming that the contract would be governed 
by the ceiling price then under contemplation of the Government. and 
August, 1943, the parties agreed to a reduced price and stipulated that delivery 
should be taken by about 15th August, 1949. The buyer did not take delivery 
and the goods were re-sold by the sellers who claimed from the buyer as damages 
the difference between the reduced contract price and the price ised on re-sale. 
The buyer contended that only the difference between the ceiling price under the 
Cotton Cloth and Yarn (Contracts) Ordinance (II of 1944) and the price realised 
by re-sale can be recovered as damages. L 

Held : There is nothing in Ordinance II of 1 to render anythi "a 
which was 1 at the time when it was done. en the sellers d ed the 
price as on 2nd August, 1943, there was no Government order or notification 
which precluded them from doing fo. i 


The Ordinance was not applicable to the contract which was complete before 
15th August, 1943, by the appropriation of goods in July or at any event by the 
agreement for reduced price on 2nd August, 1943, though time for taking delivery 
was extended and therefore the seller could recover damages as claimed. 


C. R. Pattabhiraman, R. Ramasubbu Aiyar and V. Ramaswam: for Appellants. 
The Advocate-General (K. Rajah Atyar) and V. Seshadri for Respondents. 
K.S. — 
Happell and Rajamannar, jj. Rajarajeswari Ammal v. Sankaranarayana lyer. 
ard March, 1947. j Appeal No. 91 of 1945. 


Limitation Act (IK of 1908), section 20 (1)—Payment of interest towards two promissory 
notes—Endorssment in acknowledgment of both payments in the wrong notes respectively — 
Evidences aliunde to show that endorsement on each note related to payment of interest on the 
other note—Admissibilit»—Testamentary guardian of Hindu minor daughter—If person 
authorised to pay and make acknowledgments sven after the minor is married. 

Where interest has been paid towards two promissory notes but by mistake 
endorsement in acknowledgment of payment in respect of each is made on the 
other note, evidence aliunde is admissible to show that the endorsement made on 
one note was an acknowledgment of the payment of interest due in respect of the 
other so as to save limitation. ; ge 


(1937) 2 M.L.J. 54, applied. 

A testamentary guardian can be appointed by a Hindu father both as regards 
the person as well as the property of his minor daughter. On the marriage of the 
minor the husband MOOD in law become the guardian of her person but unless 
there is an express provision in the will, the guardian appointed by it will not cease 
to be the guardian so far as the property is toncerned. testamentary guardian 
of a minor daughter continues to be the lawful guardian of the property of the 
minor in spite of her marriage and payments and acknowledgments made by 
such will save limitation. ~ 

NRO 


30 


D. Sitarama Rao, V. Ramaswami Aiyar and A. Sambasiva Rao for Appellant. 
R. Ramamurili Aiyar, T. R. Venkataraman and V. Meenakshisundaram for Res- 


pondents. 

K.S. ———— 

Bell, J. Venkateswara Rao v. Sithapathy Sastry. 
4th March, 1947. C.R.P. No. 865 of 1946. 


Civil Procedure Code (V of 1908), Order 20, rule 12—Future masne profits— Jurisdiction 
of Court to decree in partition suits. 

In a suit filed for partition and possession the plaintiff asked for mesne profits 
for three years prior to suit and there was a preliminary decree of 1932 which was 
ultimately affirmed on second ee e tain delivery 
until April, 1945, the plaintiff an application for ascertaining mesne profits 
from 1935 to 1945 and also for the years since the suit was filed. 

Held, that the plaintiff was entitled to invoke the aid of the Court in ascertain- 
ing the mesne ts although the preliminary decree was silent as to future mesne 
profits. The practice of the Court has always been to assist a person who obtains 
a decree for Pass of immoveable pro by holding the defendant answer- 
able to him for mesne profits either until delivery of possession or relinquishment 
of possession with notice to the decree-holder through the Court. It is immaterial 
that there was no direction in the decree itself as to future mesne profits. , 

[Case-law discussed. | 

B. V. Subramanyam for Petitioners. 

B. C. Seshachala Aiyar and C. S. Rajappa for Respondents. 


K.S. 

Happell and Rajamannar, FF. Bhupayya v. Chandra Reddi. 
4th March, 1947. Appeal No. 620 of 1945. 
Hindu Law—Widow—Sale of mortgaged and other properties by—Discharge of mort- 

gage—Existencs of nearer reversioner enti to limited estate—Reversionsrs next to her 


can sus for declaration that sales were not binding on reversion—Right to sue to challenge 
mortgage barred—If bars right to sus challenging the sale. 

Under Hindu Law where the nearest reversioner is a female and would only 
be entitled to a limited interest, the reversioner next to her is competent to sue 
for a declaration that an alienation by a widow was not binding on the reversion. 

I.L.R. 3$ Mad. 410, applied. Mayne’s Hindu Law (roth Edition, page 
813, Nana 

Where the sale questioned had no direct relation to an earlier mortgage and 
it was not a necessary consequence of the mortgage, the fact that the plaintiffs are 


debarred by limitation from attacking the m itself will not debar them 

from the sale which is connected only in most indirect way with the 

asin ae instance where the mortgage debt is discharged from the amount 
i e sale. 


21 L.W. 277.and A.I.R. 1932 Mad. 97, distinguished. 


P..Satyanarayana Rao and X. Mangachari for Appellants. 
V. V. Sastri for Respondents. 


K.S. BAEN 
Horwill and Bell, 77. Venkataraman, In re. 
roth March; 1947. . Cr. M. P. No. 299 of 1947. 


Criminal Procedure Code (V of 1898), sections 167 and 944—Remanding an under- 
trial prisoner to custody—Lamits tf any tq jurisdiction of Magistrate. 

An under-trial prisoner in Madura District remanded to the Central Jail, 
Trichinopoly, instead of to the Central Jail, Madura, to which prisoners are 
normally renianded when under trial in the Court of Madura District, cannot say 
that such remand is irregular or illegal. 
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Section 167 of the Criminal Procedure Code empowers a Istrate having 
jurisdiction to remand a prisoner to such custody “as he thinks fit", Section 
does not use the words *' as he thinks fit" with regard to the order a a 
but there is nothing in the section which suggests that after a charge-sheet has 
been filed, the Magistrate has not the same freedom with regard to the custody to 
which he commits the accused as he had before a charge-sheet was filed. Section 2 
of the Prisoners’ Act does not apply to an under-trial prisoner and it cannot be said 
that only the Inspector-Gen of Prisons can transfer a prisoner from one jail to 
another. Whenever an accused is brought before the Court and the Magistrate 


issues an order of remand, the istrate has complete freedom to remand the 
accused to whatever custody he thinks fit. But it is ee for a Magistrate to issue 
an order of remand without having the prisoners produced before him and asking 


them whether they wished anybody to represent their cause and giving them an 
opportunity of showing cause why they should not be further ended 

JV. Rajagopalan for Messrs. Row and Reddy for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

K.S. ————— 
Chandrasekhara Atyar, 7. Pavayammal v. Samiappa Goundan, 

12th March, 1947. S.A. No. 2091 of 1945. 

Transfer of Property Act (IV of 1882), section 99— Applicability—Suit by wife 
and dawghler of X for matnisnance—Immoveable properties in ths hands of trangferoe from 
X— When subject to charge for the maintenance. 

It cannot be said that the wife of a person has got a right to receive maintenance 
* from the profits of immoveable property" of the husband, when only section 39 
of the Transfer of Pro Act will come into play. Further mere knowl 
of the legal right would not be enough, as if it were so, there could be no sale 
a husband of hi ee uu m 
later and saying that they had notice of her right and that therefore the eree 
was bound to recognise the right. What section 39 contemplates is a claim based 
on the right to receive maintenance and notice of such claim. Unless these condi- 
tions are present there can be no charge on the properties in the hands of transferees. 

The daughter stands in no better footing. 


S. T. Srimvasagopalachari for Appellant. 
S. Ramaswami Aiyangar for Respondents. 


K.S. —— 
Honeil, J. Angathevan v. Natarajan Chettiar. 
13th March, 1947. S.A. No. 1342 of 1945. 


Res judicata— Execution —Glaim suit— Decision in—How far operates as res judicata, 

A claim suit arising as it does out of claim proceedings has relationship only 
to the particular decree that was being executed. 

(1945) 2 M.L.J. 89 : LL.R. 1946 Mad. 7g (F.B.), relied on. 

The decision in such suit as to whether property proceeded against in execution 
was joint family property in which the defendant had a share, cannot operate 
as res judicata when the same question arises again in execution of another decree 
by a person who was impleaded as one of the defendants in the other execution 
pro 

N. Sivaramakrishna Atyar for Appellant. 

P. S, Ramachandran for Respondent. 

K.S. ——— 

Rajamannar, j. ° Kandaswami Chettiar, Jn re. 
14ih March, 1947. Cr. R. C. No. 702 of 1946. 
| (Cr. R. P. No. 671 of 1946). 

Madras Rice Mills Licensing Order (1943), clause 2—Applicant for licence under 

We ELC ea A a A ah licence—If offence. P 
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In a prosecution of a rice mill owner for hulling paddy after he had applied : 
for the licence under the Madras Rice Mills Licensing Order, 1943, but before 


it was ted, 

Held, it is not unreasonable to suppose that when an application fcr licence 
is made and in the ordinary course it is granted, the licence shall be deemed to be 
in operation from the date of the application, In some enactments there is express 
provision for such result. But such a result can also be inferred by necessary 
intendment. Having regard to the terms of Form I of the schedule to the Order, 
it must have been the intention of the enactment that when an application for 
licence is ted in due course such a licence must be deemed to be valid from 
the date of the application. Any benefit of obscurity in the order should be given 
to the accused person. 

N. Somasundaram and P. S. Kailasam for Petitioner. 

The Assistant Public Prosecutor (A. S. Stvakaminathan) on bebalf of the Crown. 

K.S. ————— 

Yahya Ahh, F. . Tirumalai Tirupathi Devasthanams v. 
19th March, 1947. Chengamma Naidu. 
: C.M.P. No. 506 of 1947. 

Civil Procedure Code (V of 1908), section 115—Reotsional surtsdiction—Nature and 
“scope of—Power of High Court to issus temporary injunction ng decision of a revision 

The revisional jurisdiction of the ae Court is a variety or form of appellate 
jurisdiction and as such the High Court has authority to issue a temporary injunc- 
tion on its revisional side pending the decision of a revision petition. 

beca -law ajaa. 

S. Krishnaswami Naidu for Petitioners. 

W. Chakrapani Naidu for Respondents. 

K.S. ————— 

T Al, J. K omarappa Goundan v. Ramaswami Goundan 
26th March, 1947. C.M.P. No. 6033 of 1946. 

Civil Procedure Code (V of 1908), sections 151 and 10—Scope—lInherent power of 
High Court to stay independeni swit tn the course of other proceedings pending before tt-— 
Section 10—“ The matter in issue" — Meaning. 

The trial of an independent suit can be stayed by the Courtin the exercise 
of its inherent powers under section 151 of the e Code of Civil ure in the course 
of other proceedings before it, provided that the stay has to be ordered in the 
ends of justice or to prevent an abuse of the process of the Court and that there 
was no other remedy in law as for instance under section 10 of the Civil Procedure 
Code ‘available to the applicant for stay. Decision in C.M.P. No. 664 of 1947 
followed. For stay under section 10 of the Code to be available “‘ the matter in 
issue ” in.the two suits must be the entire subject in con 
; S. Thiagaraja Aiyar for K. V. Ramachandra Atyar for Petitioner. 

K. S. Destkan for ec 


K.S. |— ana 
Yahya Alt, F. Thulukanam v. Robert Ponnan. 
1st April, 1947. Cr.R.C. No. 752 of-1 


(Cr.R.P. No. 721 of 1946.) 

Criminal trial—Practice—Revision petition by complainant against ac —Death 
of petitioner —Proceedings do not Vista pde representative of deceased —1] to be brought 
on record. 

On the death of a complainant after filing a revision petition against acquittal 
of the respondents, the revision case would not abate. e complainant in such 
a case is after allin the position of a witness who had already been examined in 
the case and the revision case would not abate and must be heard on its merits, 
there being no need for the son of the deceased petitioner to come on record. 

- C. JNarasimhachariar for Petitioner. 

ES Public Prosecutor (V. L. kihiraj) on behalf of the Crown. 

K. < s 
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. Horw, J. Ramaswami Goundan v. Arunachala Goundan. 
13th Mach, 1947. S.A, No. 5 of 1946. 

Mortgage—Usufructuary mortgage—Provision for payment of mortgage amount and 
redemption in five years—Morigagor tf entitled to redeem within the five years. 

In a mortgage deed it was provided inter alia :— 

“I shall pay usufructuary ee amount of Rs. 600 in a period of five 
years from this date............ ,?' and “ in default you shall receive the amount 
whenever it is paid and leave the land in my possession." 

Held: The provision entitled the mortgagor to redeem even within the period 
of five years. A clause itting redemption in or within a particular period 
means “ on or before the date of the expiry of that period ". {Case-law discussed. ] 

K. V. Ramachandra Ayyar for Appellant. 

E. R. Krishnan for Respondent. 


K.S. 
Genile, C.F. and Happell, F. Subramaniam Chettiar v. Navaneetha 
19th March, 1947. Krishna Marudappa Thevan 


C.M.P. No. 835 of 1947. 

Privy Council—Practiceo—Appeal—Appeal admitted, records printed in India and 

ansmitted to Privy Council and received there—Financier of one of the parties who though 
impleaded in all the procesdings had remained ex parte throughout —lf can apply to the High 
Court in India to be added as party to appeal pending before His Majesty in Council. 
Where an appeal to His Majesty in Council has been admitted, (the records 
rinted in India, transmitted to the Privy Council and received there, though not 
ormally lodged) the Privy Council has seisin of the appeal and an application 
of ons (in this case a financier who had remained ex parts though impleaded 
in all the proceedings and his sons) to be added as party respondents to the appeal 
before the Privy Council will not lie to the High Court from which the appeal 
went up to the Privy Council. 

Even for substitution of a legal representative of a deceased party, the application 
itself is not dealt with by the High Court. It merely-enquires into and expresses 
findings of Tp which it reports and that report is sent to the Judicial Committee 
for that trib to dispose of the application. 

A. Sundaram Ayyar for Petitioner. 

R. Purushothama Ayyangar, T. Aravamuda Ayyangar, S. Ramaswamt Ayyar and 
N. Subramaniam for Respondents. 


` 


K.S. 
Rajamanaar, J. Balraj ». Pichamuthu Chettiar, 
aist March, 1947. S.A. No. go of 1946. 


Hindu Law— Joint family—Suit by father or manager for permanent injunction restrain- 
ing interference with plaintiff's possession of property —Dismissal—Sonm of plaintiff, if can 
put forward sams claim in a separate suit again Cii Procedure Code (V of 1908), 
section 11—Explanation VI—Applicabthty. 

After a father fails in his suit for permanent injunction restraining interference 
with his possession of property the son cannot file a separate suit for the same relief. 

Under Hindu Law it is true that a son does not claim his right to joint family 
property through his father. But itis well-established that a decree obtained against 
a father or a manager of a joint family in respect of a claim to immoveable property 
would bind all the members of the joint family represented by the father or by 
the managing member. It is not necessary that the other members of the family 

NRG , 4 s 
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should «o nomine be pe All the members must be deemed to have been im- 
pliedly represented by the managing member unless it was clear that the right 
sought to be litigated was a right in which the manager was claiming a right adverse 
to the interests of the joint family. < 

K. V. Srinivasa Aiyar for Appellant. 


A. V. Narayanaswami Aiyar for Respondents. 


K.S. 
Rajamannar, F. Chellam ». Shanmughavelu. 
21st March, 1947. ; S.A. No. 2129 of 1945. 


Hindu Law—Widows entitled to maintenance out of estate—Partiiion agreement for 
each widow enjoying a dafinits share for life without power of alienation—Clause that 
“sach person if she likes has a right to encumber (alienate) the properties for charitable 
purposes’—Abenation by widows if can enure beyond life time of such widow. 

An agreement for partition was entered into by a number of widows each 
of whom had a right to be maintained out of an estate of a deceased Hindu. Under 
it, each wasto bein possession and enjoyment ofher share ofthe income for life. 
* After the life-time of each widow such person who is entitled to the pro- 
perties shall take them. From now on, each person is entitled to the properties 
specified in the respective schedules and each person if she likes has a right to encumber 

alienate) the properties for charitable purposes.” On a question as to the validity 
of a settlement by two of the widows of properties which fell to their shares for certain 
charitable purposes, 

Held, that the widows had no power to alienate the properties allotted to them 
for charitable purposes beyond the lifetime of the respective widow and the pro- 
perty reverted to the estate. "E 

(Leave granted.) ; 

Sir A. Krishmaswami Aiyar, K. Subrahmanyam and Alladi ` Alladi Kuppuswami 
for Appellant. i 

T. R. Venkatarama Sastri, K. S. Sankara Aiyar and V. Sundaresan for Respon- 

dent. s 


K.S. - NA 
Lakshmana Rao, 7. Devasenambal Ammal v. The Board of Commissioners 
25th March, 1947. - for the Hindu Religious Endowments, Madras. 


l C.C.C.À. No. 48 of 1946. 

Madras Hindu Religious Endowments Act (II of 1927), section 77—Application to 
ee ee E a an endowmeni—Order by Board that 
na allocation need be mads—Suit to modify or set aside order filed in Madras City Civil Court 
—Duty to return plaint for presentation to District Court which alone had jurisdiction to 

The appellant applied to the Madras Hindu Religious Endowments Board 
under section 77 (1) of the Madras Hindu Religious Endowments Act, 1926, for 

ing an allocation of the income of the endowment in question and an order. 
was passed by the Board that no allocation need be made. The appellant filed a 
suit in the Gity Civil Court to get the order modified. The City Civil Judge 
dismissed the suit. On appeal, 

Held : Under sub-section 3 of section g of the Act the Court to which the appli- 
cation should be made for modifying or cancelling the order of the Board is the 
District Court and the City Civil Judge had no jurisdiction to entertain the plaint. 
ACCORD the plaint should have been returned for presentation to the proper 
court and the suit should not have been dismissed. 

K. S. Sankara Atyar for Appellant. 

K. Subba Rao and M. Chockalingam for Respondent. 


K.S. 
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Yahya Ali, F. Venugopal Naidu, Ín rè. 
26th March, 1947. Crl.R.C. No. 808 of 1946. 
(Cr.R.P. No. 776 of 1946.) 


Criminal Procedure Code (V of 19898), section 162—Madras Food Grains Control 
Order (1945), clause 3 (1)—Procurement Tahsildar intercepting person actually transporting 
food grains—Statements of accused recorded by him and again by the Assistant Commercial 
Tax officer —If by an investigating officer—Criminal Procedure Code (V of 1898), section 162 
and Evidence Act (I of 1872), section 27—Applicability. 

Where a Special Deputy Tahsildar for procurement of grain intercepted 
on tbe spot a person actually transporting paddy without a permit as required 
under the Madras Food Grains Control Order held an enquiry and recorded a 
statement from the accused and other witnesses (the cart drivers) and forwarded 
them to the Assistant Commercial Tax Officer who held another enquiry and 
recorded statements from the accused and another person who was alleged to be 
his partner. 

Held, that it cannot be contended that the Assistant Commercial Tax Officer 
was in the position of an investigating officer and as such stateménts recorded by 
him should be excluded under section 162 of the Criminal Procedure Code. There 
is no provision in the Madras Food Grains Control Order, 1945, which clothes any 
officer or officers of the Commercial Tax Department with the powers of an officer 
in charge of a police station to investigate an offence. 


(1946) 1 M.L.]. 368 distinguished. 


In any event the statements recorded by the Tahsildar for procurement cannot 
be excluded from the evidence under section 162 of the Criminal Procedure Code. 


M. C. Rajagopalan for Petitioner. 
e The Public Prosecutor (V. L. Ethtraj) on behalf of the Crown. 


K.S. 
Yahya Ah, J. Appavoo Pillai, In re. 
26th March, 1947. Cr.R.C. No. 1309 of 1946. 


(Cr. R.P. No. 1249 of 1946.) 

District Police Act (XXIV of 1859), sections 47 and 53—Scope and plicability— 
Complaint under section 47 of making false charges against police officer—If io be within. 
thres months of act with whach the officer was charged. 

Section 53 of the District Police Act applies to those actions and prosecutions 
which are taker against persons for anything done or intended to be done either 
under the provisions of the District Police Act or under the provisions of any other 
law for the time oe in force conferring powers on the police. The actions and 

rosecutions contemplated under the section are those instituted againt police 
or acts done in the discharge of their police duties. The section therefore does 
not apply to an action taken under section 47 of the District Police Act against 
a person for “ maliciously and without probable cause poo a false or frivolous 
charge against a police officer." ‘The fact that the act of the police officer complained 
of by the accused was beyond three months will not make section 53 of the Act 
applicable. 


As in the case of defamation the place of posting of the letter containi 
the false charges against the police officer is one of the places where complaints 
can be filed. . 


P. Chandra Reddi and R. Rangachari for Accused. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.S. 
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Yahya Ali, J. Mooken Ouseph Thomas, In re. 
28th March, 1947. Gr.R.C. No. 610 of 1946. 
(Cr.R.P. No. 583 of 1946). 

Hoarding and Profiteering Prevention Ordinance (1c 43), section 6 (2) (b)—Applicabilaty 
—Sals of article for which no maximum price was d and no evidenes of normal trade 
practice (as to the profit which can be added to the sale price) was avatlable—Adding 18 per 
cent. margin—lf makes it ““ unreasonable consideration" and an offence. 

In a prosecution for an offence under the Hoarding and Profiteering : Pre- 
vention Ordinance, in respect of a sale of gingelly bags at a profit of 18 per 
cent., evidence as to the normal trade practice in adding profits was totally wanting. 
In the circumstances, 

Held, that unless the normal trade practice of adding profits exceeds 20 
per cent. the dealer or purchaser is empowered to add a margin not exceeding 
290 per cent. and it cannot be said that the addition of 18 per cent. was an 
unreasonable consideration to constitute an offence under the Ordinance. 

K. S. Fayarama Aiyar for V. V. Radhaknishaan for Petitioners. 

The Public Prosecutor (V. L, Ethiraj) on behalf of the Crown. 


K.S. 

Yahya Ah, F. Abdul Kareem, In re. 
Ist April, 1947. Qr.R.C. No. 93 of 1947. 
(Case Referred No. 7 of 1947.) 

Griminal Trial—Appeal—Conviction for offence under sactton 981, Penal Code— 
Magistrate of opinion that accused as a young man without previous conviction ought to be 
relsased under section 562 (i) (a) of the Cods of Criminal e— Transmission of case 
under section 380, Criminal Procedure Code to magistrate having jurisdiction—Appeal against 
conviction though there is no sentence—Competence. 

A right of appeal is given in the Criminal Procedure Code against a conviction 
under section 981 of the Penal Code. The conviction cannot be said to be incomplete 
without a sentence for the purpose of exercising the right of appeal. Where on a 
conviction under section 381 of the Penal e the Magisirate is of the opinion 
that the accused as a young man without any previous conviction ought to be 
released under section 562 a (a) of the Code of Criminal Procedure and as he had 
no power to do so fo the accused under section 380 of the Code of Criminal 
Procedure to a First Class Magistrate for taking appropriate action under 
section 562, an appeal by the accused against his conviction is notincompetent or 
premature by reason of the absence of a sentence against him. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. i 


K.S. 
Yahya Alt, J. Natesan Naicker v. Mari Gramani. 
grd April, 1947. Cr.R.C. No. 67 of 1947. 


(Cr.R.P. No. 61 of 1947.) 

Criminal Procedure Code (V of 19008), section 247—Scope—Summons case—Com- 
plainant absent —Duty of Court to acquit accused—Order of acquittal if open to revision 
on ths ground of hardship to paritas. 

Section 247 of the Code of Criminal Procedure makes it obligatory on the 
magistrate to acquit the accused in a summons case if the complainant does not 
appear, unless there was proper reason before the magistrate for the adjournment 
of the hearing of the case. There can be no question of revising such an order 
merely because it would cause some hardship to the party. 

51 M.L.J. 730 followed. The order of acquittal being legal and competent 
cannot be interfered with in revision. ° l 

S. Krishnamurthi and Vepa P. Sarathi for the Petitioner. 

V. Rajagolachariar for QI TERR 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

K.S. ————— 
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- BUJ ~ Kumara Sri Ramulu Pantulu v. The Province. of Madras 
5th March, 1947. (represented by the District Collector, Chittoor). 
S.A. No. 1634 of 1945 


Madras Local Boards Act (XIV of 1920), sections 78 and 79—Lasses y forest land 
with right to cut timber— Land cess jf payable by lessor or lessee— Annual rental 
lation. 


Where pending the registration of his name as the purchaser of some forest lands, 
X the E. ts to strangers the right to cut and carry away the timber 
from the forest, land cess is payable by X as the occupier of the lands and the amounts 
which the strangers pay to him must be treated as the annual rental value within 
the meaning of sections 78 and 79 of the Madras Local Boards Act. It cannot be 
said that the grant of the rights to the strangers was not a lease but a licence. Royalty 
or seigniorage collected in respect of a right to cut trees, quarry lands, remove 
earth from tank beds and so on, is equivalent to “ rent" and the owner retaining 
the land and getting benefit from it is liable to pay land cess. 


E. Subramanian for Appellant. 
The Government Pleader (K. Kuttikrishna Menon) for Respondents. 


K.5. 
Gentle, C.J. and Happell, J. Corporation of Madras v. S.A. Khan and others. 
1144 March, 1947. O.S.A. No. 10 of 1946. 


Madras City Municipal Act (IV of 1919); section 301, as amended by Madras City 
Municipal (Amendment) Act, 1996—" ge and levy "— Meaning—Subsisting leases 
of stalls in Moore Market not terminated—“ Charging and ley” of increased rents by the 
Standing Committes unde) amended section— Validity—Disiraint. for arrears—If permissible. 


Stalls in the Moore Market were let out under tenancy agreements with the 
respective holders. The contractual relationship was to continue until terminated 
by one party or the other giving one month's notice. There was no provision 
in the agreement for the amount payable being increased during the time that 
the agreements subsisted Section 301 (2) of the City Municipal Act enables the 
uius Bs to “ charge and levy” such rates as it may determine. In 
Sep , I the Corporation served upon the stall-holders notices stating 
that the ing committee at its meeting held on the goth August, 1944, deter- 
mined that a specified fee mensem should be levied for each of the stalls and 
that with effect from 1st November, 1944, the revised rate per mensem would be 
levied. - The enhanced rate of fee was not paid and the commissioner in the purported 
exercise of his statutory authority, distrained for the recovery of the amount sought 
to be obtained at the enhanced rate from one of tbe stall-holders by way of a test 
case. Some of the stall-holders and their association filed a suit ing (1) 
a declaration that the demand for enhanced rent and act of realisation and t 
to realise by distraint were illegal and ultra vires, and (2) an injunction restraining 
the levying of any distraint by the Corporation. 


Held : The word “ charge and levy " in section 301 (2) of the Madras City 
Municipal Act as amended in 1936 means no more than “ fix and recover." But 
the exercise of the power to “ charge and levy” the increased rates has not the 
effect of terminating the existing contracts between the Corporation and stall-holders 
which were in force at the time of the amehdment of sub-section (2) of section 301 
in 1936. All that the sub-section as now amended does is to authorise a fee to 
be d and levied in accordance with the decision of the standing committee. 
Before the fee or rent under the subsisting agreement can be increased the contrac- 
tual relationship must be terminated. The purported increased fec was not leviable 
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and the commissioner was not entitled to utilise the machinery which he did, for 
its recovery by distraint. 


Dr. V. K. John and R. Rajeswara Rao for Appellant. 
N. K. Mohanarangam Pillai and M. V. Gopalaratnam for Respondents. 


K.S. m 
. Yahya Ah, J. The Public Prosecutor, Madras v. Parameswara Iyer, 
28th March, 1947. Cr.App. No. 27 of 1947. 


Madras Prevention of Adultsration Act (LIT of 1918); section 20— Rules framed under 
— Rules 29 and 28-B (as amended by G.O. No. 3097, 30th November, 1945 and coming 
into force on 15th January, 1946)—Adulterated ghee used in making “ jilobi "— [If ingredient 
of the swestmeat, making it an offence. 


To get over the effect of the decision in Crown Prosecutor ae Aiyar, 
(1945) 2 M.L.J. 366 : I.L.R. (1946) Mad. 514, where it was held that the msi 
oil or other fatty substance used for frying a swectmeat is not an ingredient of the 
sweetmeat, the Provincial Government have altered the rule and have brought 
in an amendment (published in the Fort St. George Gazette, dated 15th January, 
1946, G.O. No. 3097, dated goth November, 1945, Education and Public De- 
partment) whereby they have enacted that where a sweetmeat is fried or otherwise 
cooked in ghee, such ghee for the purpose of rule 29-B framed under section 20 
of the Max Prevention of Adulteration Act shall be deemed to be an ingredient 


of the sweetmeat. The notification came into force on 15th January, 1946. Ac- 
cordingly where & person is with having on 25th Fe 1946, in his 
possession and having sold ‘“‘jilobi” which was made of ghee adulterated 


with 20 per cent. fat not derived from milk or cream, it must beheld that an offence 
has been committed under rule 28-B read with rule 29. It is imperative on persons 
selling swectmeats to exhibit a notice that the sweetmeats are not made of ghee. 


The Public Prosecutor (V. L. Ethiraj) for Appellant. 
C. A. Md. Ibrahim for Respondent. 


K.S. —— 
Chandrasekhara Atyar, J. Ammanamma v. Venkatarathnam Sarma. 
1st April, 1947. SA. No. 1715 of 1945. 


Transfer of Property Act (IV of 1882), section 68 (d)—Scope—Usufructuary morigage 
—Morigages failing to get possession—Right to sus for recovery of mortgage money. 

There was a mortgage executed by the first defendant in favour of the plaintiff. 
The lands were to be put in possession of the plaintiff under the mortgage deed. 
But the plaintiff did not get possession of the fanda and that was because of the 
first defendant's notice to the tenants asking them not to pay the rents due to 
the plaintiff but to pay over the same to himself. 


Held : ln the circumstances the plaintiff has got a right under section 68 (4) 
of the Transfer of Property Act to sue for the recovery of the mortgage money. 
It cannot be said that the plaintiff must pursue the tenant or the mortgagor and 


is not entitled to sue for the recovery of the amount on the security of the property 
mortgaged) which had meanwhile been purchased by strangers). 


- . B. Fagannadha Das and C. V. Dikshatulu for Appellant. 
Kasturi Seshagiri Rao and Kastun Sivaprasada Rao for Respondents. 
K.S. x I 
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Yahya Ali, 7. Ahmad Naina Maracair, In re. 

gih April, 1947. f i Cr.R.C. No. 1167 of 1946. 

Cr.R.P. No. 1118 of 1946. 

Arms Act (XI of 1878), sections 14, 19 (f) and 21—“ Extent " —Meaning— Licenses 

possessing more gun than 15 in his gun licence—Offence ts one under 

section 14 and not sechton 21 of the Arms Act—Prosecutton for—Not maintainable without 
the previous sanction of District Magistrate. 


The word “ extent " in section 14 of the Arms Act includes the quantity of 
ammunition permitted by the licence. Possession or control of any quantity in 
excess of it must be deemed, apart from its not being covered by the licence, an 
offence under section 14 read with section 19 (f) because it is not according to the 
* extent " permitted by the licence. A prosecution of the licensee is not maintain- 
able under section 29 without the sanction of the District Magistrate. 


Ram Saroman Singh v. Emperor, A.I.R. 1946 Oudh 124, not followed ; Malcom 
v. Emperor, A.I.R. 1983 Cal. 218, relied on. 


K. V. Ramachandra Atpar for Petitioner. 
The Public Prosecutor (V. L., Ethiraj) on behalf of the Crown. 


K.S. 
Yahya Ali, j. Varadaraja Chettiar v. Swami Maistry. 
IOtk April, 1947. Cr.R.C. No. 987 of 1946. 


(Cr.R.P. No. 948 of 1946). 


Penal Code (XLV of 1860), section 447— Charge of having carried away the usufruct 
ef a tamarind (ree in the possession and enjoyment of complainant—Title of complainant to 
the tres declared by Civil Court—Duty of Criminal Court to have regard to the declaration. 

A Criminal Court is notentitled to disregard the decree of a Civil Court declar- 
ing rights to the identical property in dispute in the criminal case. Where there 
is a decree of a Civil Court declaring the nght of the complainant to the possession 
and d ikai of a tamarind tree, the Criminal Court cannot disregard that decree 
and 


Rí on other materials and acquit the accused of the charge of having carried 
away the usufruct of the tree. 


M. K. Harihara Aiyar for Petitioner. 
A. Dorairaj for Respondent. 
The Public Prosecutor (V..L. Ethiraj} on behalf of the Crown. 


K.S. 
Yahya Ali, 7. Govindaswami Chettiar, In re. 
104h April, 1947. Cr.M.P. No. 265 of 1947. 


Penal Code (XLV of 1860), sections 408 and 409—Charge of committing. criminal 
breach of trust by accused either as " a clerk or as an agent of the company’—Tnal by a 
Second Class Magistrate—Is an tllegality affecting the jurisdiction of the tying magistrats and 
vitiates the proceedings. 

ee i um 
by the in the capacity of a clerk of the company, there could be no objection 
to the charge being framed under section 408 of the Penal Code and to such a charge 
being tried by a Second Class Magistrate. But where the is on the alter- 
native footing that the breach of trust was committed either as “a clerk or as an 
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agent of the company " a Second Class Magistrate has no jurisdiction to try such 
an offence, The insertion in the charge of the alternative ion “or the 
agent of the company " has the effect of the alleged offence one under 
section 409 of the Penal Code, which is triable only by a Court of Session, Presidency 
Magistrate or a Magistrate of the First Class. ‘The trial of such an offence by a 
Second Class Magistrate is an illegality affecting the jurisdiction of the trying Magis- 
trate and vitiating all proceedings which must therefore be quashed. 

M. Srinivasagopalan for Petitioner. 

The Public Prosecutor (V. L. Ethirgj) on behalf of the Crown. 


. 


K.S. 
Yahya Ali, J. | Lakshmana Nadar, Jn re. 
riik April, 1947. Cr.R.C. No. 226 of 1947. 


(Cr.R.P. No. 215 of 1947). 


Penal Code (XLV of 1860), sections 206 and 395. Catil attached im axttution of — 
decree and left in custody of sureties—Forcible by owner 
armed with deadly weapons amd accompanied by a number of persons—Wrnitten complaint 
the Court which had attached the cattle—If essential under section 195 (1) (b), Criminal 
Procedure Code (V of 1898). 


Some cattle belonging to the accused were attached before judgment by the 
complainant as the plaintiff in a small cause suit. Ager attachment te cadie 
were left in the custody of two sureties. The accused along with others went in 
a body and committed dacoity armed with deadly weapons and forcibly removed 
the cattle. 

Held: An offence under section 395 of the Penal Code had been committed. 
It cannot be said that the removal of the cattle constituted an offence under sec- 
tion 206 of the Penal Code requiring the sanction of the Civil Court under section 
195 (1) (b) of the Criminal Procedure Code for prosecuting the accused. 


S. Krishmamurihi for Petitioner. 
The Public Prosecutor (V. L. Ethtraj) on behalf of the Crown. 


K.S. : "EE 
~ Happell and Skakabuddin, 33 Sandiappan Servai, Ja re. 
11ih Aprii, 1947. . . Gr.App. No. 808 of 1946. 
Criminal Procedure Code (V of 1898), section 423... High Court setting aside order 
of Sessions Fudge and directing him to continue the trial from tha point where i$ was broken 
0 i en and finality of order—If can be questioned subsequently — Trial before sama 
Jur— P. ; 


Where the High Court set aside an order of the Sessions Judge and directed 
him to continue the trial from the point where it was broken o ere-is no order 
for re-trial and the trial could be concluded with the same jury. The order to conti- 
nue the trial being final, it cannot be contended in a subsequent stage in an appeal 
against the conviction of the accused that the order of the High Court was not 
one permitted by section 423 of the Code of Criminal Procedure. A conclusion 
of the trial before the Sessions Court with the same jury cannot be set aside on that 
| K. S. Jayarama Aiyar for C. K. Venkatanarasimham for Appellants. 

The Public Prosecutor (V. L. Etkiraj) on behalf of the Crown. 

K.S. — 
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Gentle, C.F. and Happell, J. Ramakrishnan Chettiar v. Radhakrishnan Chettiar. 
rath March, 1947. Appeal No. 354 of 1945. 
Civil Procedure Code (V of 1908), sections 152 and 151—Scope—Morigage decree — 
Description qf property in marigage devd, girint and decree a qj n a T 
mutual mistake—lf can be by way of amendmeni— Proper remedy—Specific Relief Act (I of 
1877), section 91. 

Section 152 of the Code of Civil Procedure corresponds to Order 27, rule 11 
of the rules of the Supreme Court, where it is known as the “slip rule”. The 
alterations, amendments or corrections which the section authorises are limited 
by its provisions. They are the following: Clerical or arithmetical mistakes in 
judgments, decrees or orders and in addition, errors arising in judgments, decrees 
or orders from any accidental slip or omission. 

Where it is alleged that a mistake was made in the description of the property 
in the mortgage d by describing the property as No. 1467 instead of as E 

e same description has been followed, 
the rem y is to have the mortgage deed rectified by a sult under section 1 of the 
Specific Relief Act and not under section 152 of the Code 


and not for eae which are anterior to the proceedings particularly 
in documents upon which proceedings are brought. As remedy by rectification 
would be s Aah under section 31 of the Specific Relief Act, the inherent juris- 
diction under section 151 of the Code cannot be invoked. 

61 M.L.J. 805; (1941) 2 M.L.J. 452 and A.T.R. 1924 Rang. 104, not approved. 

A.I.R. 1994 All. 100, approved. 

T. V. Muthukrishna Aiyar and S. Ramachandra Aiyar for Appellant. 


S. Panchapakesa Sastri and K. S. Rajagopala Aiyangar for Respondent. 


K.S. 
Lakshmana Rao, J. Ganesan v. Ganapathy Aiyar. 
21st March, 1947. S.A. No. 705 of 1946. 


Hindu Law— Adoption— Will authorising widow to adopt within one year of testator's 
death to ensure his spiritual bensfit—Adoption by widow— Death of adopted boy after 
seventeen years—Subsequent adoption of another boy—Validsty. 

Where the will of her husband authorises a widow to make an adoption within 
a year of his death to ensure spiritual benefit for himself and the boy adopted 
in pursuance of that authority died after 17 years and the widow again adopted 
another boy, 

Held: The authority to adopt was not exhausted by the first adoption.and 
there was no time limit set for the second adoption should it become necessary 
for the fulfilment of the object and purpose of the authority to adopt, and the second 
adoption beyond a year after the testator's death is therefore valid. 


S. Ramachandra Aiyar for Appellant. 
A. V. Viswanatha Sastri for Respondents. 


K.S. ——— 
Gentle, C.F. and Horwill, J. Ramachamdrayya Naidu v. Abdul Kadar Qhirth. 
24th March, 1947. ; Appeal No. 538 of 1945. 


Mahomedan | Law— Minor— Mortgage by de facto guardian to discharge a debi 
binding on the minor—If binds minor. 
NRO 
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A- ds facto’ ‘guardian of a minor has no authority whatever to deal with the 
property of a minor and any purported transactions effected by him are void and 
invalid so far as the minor is concerned. 


- LL.R. 45 Cal. 878: L.R. 45 LA. 73 : 35 M.L.]. 422 (P.C.), relied on. 


. Evenifthe object of such de facto guardian in creating the mortgage was to 
borrow money to pay a debt which may be binding upon the minor or to stave off 
litigation in respect of the earlier debt, the mortgage is a nullity and cannot be 

orced against the minor. ` 


(1939) 2 M.L.J. 463, approved. 
(1935) M.W.N* 943 and A.I.R. 1929 Rang. 107, dissented from. 

K. Subba Rao and P. Ramachandra Reddi for’ Appellant. 

B, Pocker for Respondent. 


KS. KI 
Rajamannar, Jd i | Kuppuswami Rao, In re. 
AE ar 1947. Cr.R.C. No. 1091 of 1946. 


(Cr.R.P. No. 1044 of 1946). 


Penal Cods (XLV of 1860), section 120-B—Consptracy—Gist of offencs— 1 rial for 

dropping charges for substantive offences—Propristy—Taluk Head Accountant 

of Sub-t discharging functions as Motor Licensing Officer—Conspiracy to commit and 

commission of criminal breach of trust, cheating, ste. — Trial for conspiracy alone—Propristy 

—Sanction of Govsrnor—If essential-—Governmant of India Act (1935), depu 270 (1) 
—Applicability—Criminal Procedure Coda (V of 1898), section VUE; VAN 

ee itioner, the Taluk Head Accountant of a Sub-treasury D Motor 

cer, Madura, was charged along with two others under sections 120-B, 

mp 197 and 47 -A of the Indian Penal Code. The charges were based upon 

the allegations that accused conspired to commit criminal breach of trust and 


cheat er defraud the Provincial Government of the revenue due to it by way of 
motor tax on certain vehicles belonging to a pu motor service in pur- 
suance of that conspiracy committed criminal of trust by dishonestly i 


motor licences without coll in full the amount of tax due on them and cheat 
and defrauded the Provincial Government of its revenue causing delivery of 
the licences on the false representation contained in the a ae of endorsement 
of payment of tax in the registration certificates and falsified accounts by omitting 
to enter particulars relating to such licences in the treasury accounts. - On objec- 
tion being taken the magistrate held that for the., institution of oe junder 
' sections 409, 420, 197, and airi of the Indian Penal Code the consent of the 

Governor was necessary under section 270 (1) of the Government of India Act but 
no such consent was necessary in t of the charge under section 120-B and 
directed that the under the former sections be dropped and the de 
under section 120-B one, be proceeded with. On revision, - 


Held : i) The fact that the trial of the substantive offences under sections 409, 
420, 197 477-A of the Indian. Penal Code is incompetent for want of sanction 
cannot prevent ipso facto the use of the same evidentiary material which ht 
have been used to prove the offence, port of the charge of conspiracy unde 
section 120-B. ie Iracy to commit 
an offence even though the substantive offence es been carried out. A 
of criminal conspiracy can be sustained without a charge in respect of the substan- 
tive offence committed in pursuance of the conspiracy. The gist of conspiracy 
oslo wg sema a a en sen. It may be that in many 
Voss Sag gure duisi aa of the prosecution is insufficient to secure a. con 
viction for the substantive ‘oltacealoged to have been, commited In such cases 
it is very unfair, tous raay be Ja n ET 
the proof whereof really rests on the establishment of ‘the very offences So vs 
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if sanction has been refused in respect of the substantive offence it will not be fair 
that the prosecution should continue proceedings confined to the charge under 
section 120-D. 
at) The offence of conspiracy with which the petitioner was charged cannot 

be said to be “an act done or purporting to be done in the execution of his duty 
as a servant of the Crown in India”, as to require the consent of the Governor 
of the Province for the institution of criminal proceedings under section 270 (1) 
of the Government of India Act. (Case-law discussed.) l 

(iii) The petitioner was liable to be removed from service by the District Col- 
lector. He was not appointed eo nomines as licensing officer by the Provincial 
Government. Section 197 of the Criminal Procedure e does not therefore afford 
any protection to the petitioner. 

(Authorities discussed.) 

Certificate under section 205 of the Government of India Act granted. 

K. S. Tayarama Aiyar and C. K. Venkatarnarasimhan for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. 
[F. B.] 
Gentle, C.F., Lakshmana Rao and Happell, FF. An application for restoration 
8th April, 1947. to the roll of advocates, In re. 


C.M.P. No. 6484 of 1946. 

Legal practitioner—Patition for restoration to the roll of advocates— Evidence tn support 

1 as to inisgrity—If can be acted upon—Necessity for affidavits—Valus to 
attached to the statements tn such affidavits. - 

It is not the practice of the High Court to act upon certificates as to the subse- 
quent integrity of a person applying for restoration to the roll of advocates in his 
application for such restoration. e contents of such certificates has to be placed 
in affidavits. The Court in such a case will not pay attention to statements as 
to opinions but only to statements of fact regarding the applicant's conduct, beha- 
viour and trustworthiness. 

P. Govinda Menon The Crown Prosecutor and V. P. Gopalan Nambiar for 
Petitioner. 

The Advocate-General (K. Rajah Atyar) on behalf of the Crown. 


K.S. 
Rajamannar, J. Perumal Chettiar v. Kailasam Chettiar. 
10th April, 1947. O.R.P. No. 434 of 1946. 


Evidence Act (I of 1872), section 58—Scope—Admission by defendant of execution of 
hand letters evidencing loans but plea of substitution of liability by execution of another pro- 
missory note— Effect on proof and admissibility of document. 

Where the defendant admits having executed two hand letters evidencing 
the suit loans but only pleaded a substitution of liability by the execution of another 
promissory note and a ial discharge towards it there is no necessity for 
the plaintiff to adduce proof of his claim by seeking to get the hand letters admitted 
in evidence. The document need not be proved and this would be so even when 
such document is not admissible on account of any provision of the Stamp Act. 
The plaintiff will be entitled to a decree on the failure of the defendant to make 
out the plea set up by him in defence. 

63 M.L.J. 303 (308), relied on. E 
M. S. Vydianatha Aiyar for Petitioner. 
JN. Suryanarayana for Respondent. 

K.S. 


Wadsworth, F. ` Krishna Moorthy v. Kanti Gowd. 
114h April, 1947. O.R.P. No. 452 of 1946. 
. Madras Agriculturists’ Relief Act (IV of 1938), section 8—Private arrangement in 
debtor family for partition of liabsltiy—If breaks integrity of debt. 
A private ent in the debtor family for the partition of the liability 
will not bind the itor or break the integrity of the debt. 
T. S. Narasinga Rao for Petitioner. 
V. S. Narasimhachar for Respondent. 


K.S. l 
Rajamatnar, J. Kanakasabapathi Pathar v. Poornathammal. 
16th April, 1947. C.R.P. No. 44 of 1947. 


Civil Procedure Code (V of 1908), Order 21, rules 100, 101 and 102—Scopse—Patition 
under rule 100— Transfer of Property Act (IV of 1882), section 52—If abplicable— T rans- 
fer— 1 est. l 


The Court in dealing with an application under Order 21, rule 100 of the 
Civil Procedure Code is not concerned with the determination of the title to the 
which is the subject-matter of the Tan It is only concerned with 


the factum of ion at the time when the applicant is alleged to have been 
dispossessed dn ciu of such possession, mz., whether it was on his own 
account or on account of a person other than the judgment-debtor. Sec- 
tion 52 of. the Transfer of Property Act in terms prohibits a transfer or otherwise 
dealing with the property in suit by any party to the suit. The principle underlyi 
that section has to a certain extent been embodied in Order 21, rule roa, j 
Procedure Code and it is not permiæible to travel beyond that provision and rely 
u the analogy of section 52 of the Transfer of Property Act in a petition under 

er 21, rule 100 of the Civil Procedure Code. 

A judgment-debtor surrendering possemion to a stranger in pursuance of 
a notice to quit must be deemed to have “ transferred " the property to him within 
the meaning of rule 102 of Order 21, Civil Procedure Code, and such transferee 
will not be entitled to any relief under rule 101. 


S. Ramachandra Aiyar for Petitioner. 
R. Desikan for Respondent. 


K.S. 
.Hapfell, j. | Sivarama Padayachi, In re. 
17th April, 1947. Cr.R.C. Nos. 907 and 908 of 1946. 


Madras Food Grains Control Order (1945), section 3 (1)—Act done in contravention 
of before the coming into force of tha Order—Sanckion for prosecution —— Validity. 

The Collector and District Magistrate has no jurisdiction to make an order 
sanctioning the prosecution under the Madras Food Grains Control Order (1945) 
in respect of an offence committed before the date on which that order came into 
force although a prosecution could have been instituted under section 3 (1) of 
the repealed Madras Food Grains Control Order, 1942, for that offence. 


T. R. Ramachandran for Petitioner." 
The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 


ES. 
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Gentle, C.J.. T Sattemma v. Ramayya. 
18th April, 1947. C.R.P. No. 655 of 1946. 

Provincial Small Cause Courts Act (IX of 1887), Schedule II, Articles 30 and 31— 
Swit by Hindu widow for reimbursement by Kartha of family of amounts spent by her for 
marriage of her daughier—.Not excluded from jurisdiction o a Small Cause Court as ons for | 
accounts. 


A suit by a Hindu widow for reimbursement of amounts spent by her for 
the marriage of her daughter) by the Kartha of the ily is not a suit for accounts 
and is not excluded from the jurisdiction of a Small Cause Court. i 


K. Kameswara Rao and N. Rammokana Rao for Petitioner. 
T. Satyanarayana for Respondent. 


K.S. | 
Yahya Ali, 7. ; Venkatasubbiah, In re. 
18th April, 1947. CrlR.C. No. 685 of 1946. 


-  (CrLR.P. No. 655 of 1946.) 


Penal Code (XLV of 1860), section 161—" Motive or reward "—Cobers also a case 
thers the payment is in respect of past favours—Person on leave— Does not cease to bs 
a public servani. dis 


Section 161 will apply also to a person who is on leave as he cannot be said to 
have ceased to be a public servant. Such leave counts as duty and so long as a 
person is on duty he must be deemed to be a public servant. : 


N. Somasundaram for Petitioner. - 
The Public Prosecutor (V. L. Ethirqj) on behalf of the Crown. 


K.S. me 
Yahya Ali, J. . Vidyarathna Thirtha Swamiar, In re. 
egrd April, 1947. Crl.R.C. No. 719 of 1946. 
(CrLR.P. No. 688 of 1946.) 

Madras Rationing Order (1949), clause 3-A—S Head of religious institution 
—If person in charge of authorised establishment who ll be liable for importing rics under 
clause 3-A—Existence of manager—Efect. 

Under clause 3-A of the Madras Rationing Order, 1943, there can be no doubt 
that every gode other than an authorised wholesale distributor is liable if it is 
found that he imported rice within the rationed arca contrary to the prohibition 
contained in that section. Where rice is imported into a mutt whether it was done 

the principal or by his agent the manager the head of the mutt is liable under 
use 9-À. such a case it cannot be said that the manager was thc person in 
charge of the authorised establishment and the head of the mutt is not liable. 


V. T. Rangaswami Aiyangar and K.P.- Adiga for Petitioner. 
The Public Prosecutor (V. L. Etiraj) on behalf of the Crown. 


K.S. , 
Lakshmana Rao and Yahya Ali, JJ. > 1 Crown Prosecutor v. Krishnan . 
99rd April, 1947. Cr.App. No. 256 of 1946. 


Criminal Procedure Gods (V of 1898), section 411-A—Leave to appeal on the — 
ee bias hearing application—Principlas Sor exercising—Grant bei o 
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À judge hearing an application for leave to appeal on the facts has'an absolute 
discretion to grant er withhold mach leave, but It B à discretion to bees d puli 
Sand The judge is bound to consider any special features in the particular ‘case, 
but he cannot ignore the effect which the granting of leave to appeal without due 
discrimination may have upon the whole system trial by jury in the Court. 


Leave once n ai granted, however, the matter is at large and the 


Court of Appeal must of the appeal by the merits paying due regard 
however to the principles on which Courts o Appeal always act in such cases. 


Ihe considerations applicable to appeals under section 411-A, Criminal Procedure 
Code, are the following :—(1) the views of the jury implicit in their verdict as to 
the credibility of the witnesses ; (2) the ption of innocence in favour of the 
accused, a presumption certainly not ened by the fact that he has been acquitted 
at the trial ; (3) de right of the accused to tbe benefit of any doubt ; and (4) the 
slowness of the appellate court in disturbing a finding of fact arrived at a 
judge who had the advantage of seeing the witnesses. 

The test that was hitherto applied, namely, whether the verdict of the jury 
is perverse or unreasonable in er to entitle the Court to interfere with it has 
now heen definitely discarded, and the test to be applied is whether the verdict 
is upon the evidence right or wrong. 


Elea Bhagavathar v. The King-Emperor, P.C. App. No. 79 of 1946, 
on. : 


The Crown Prosecutor (P. Govinda Menon) in person. 
T. V. Ramanathan, T. S. Venkataraman and T. C. Raghavan for Respondent. 
K.S. 


reli 


[END or (1947) I M.L.J.] 
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. NOTES OF INDIAN CASES. 
JAGADEFSAM PLAI v. KUPPAMMAL, (1946) 1 MLL.]. 23. 

Certain observations in this decision regarding the meaning of private land 
-as defined in section 9 (10) of the Madras Estates Land Act fall to be noted.  Refe- 
rence is made to the unreported decision in. Tinwarur Sri Tyagaraja Swami Devasthanam 
Rajan Kattalai v. Muthuswami Odayar(A. A. O. No. 811 of 1943) where it had pre- 
sumably been held that land which had never been ryoti which was shown 
to have been treated however in many respects as if it were ryoti could come under 
the heading of domain or home-farm land even though there was no proof that 
there had been actual cultivation by the landholder, and it is remarked: “with 
some of the observations contained in that judgment we must express our respectful 
ent." What observations are dissented from is not clear. But in cons- 
truing section 3 (10)(d) itis suggested that in sub-clause (i) the terms “domain” or 
*thome-farm" lands mean lands which the landlord himself farms as distinguished 
from thè lands teferred to in the other clauses which should therefore be understood 
as relating to-lands “whichare at a distance from the domain or home-farm but have 
been cultivated personally by the landlord." Ifthe lands are appurtenant to the 
mansion they will be home-farm lands. If they are away they are not. The test 
of the relative distance fror the residence or mansion as decisive of the character 
of the lands ab home-farm land may be in consonance with the facts of feudal life 
in England, under the manorial system. The assumption that the test will equally 
apply in India is however debatable. Under section 3 (10) domain land includes 
* pannai?' land. ‘The latter term signifies just lands which are cultivated under 
the owner's direct supervision. ‘Their proximity to tbe owner's residence does not 
enter into calculation. Itis true that in Zemindar of Chellapalli v. Somayya! reference 
was made to the sense in which domain land is understood in England but it is 
noteworthy that the Privy Council merely approved the view that intention of the 
owner to retain land as resumable for culávation by himself even when from time 
to time he demised it for a season was the test to determine whether a piece of land 
was home-farm land or not, see Yarlagadda Mallikarjuna v. Somayya*, To import the 
further requirement that it is only if the lands are appurtenant to the mansion 
of the landholder that they can be regarded as home-farm lands does not seem to 

be justified by the facts of life prevailing in this Presidency. 


GANKARAM NAMBIAR v. KorravAM Banx, (1946) 1 M.L.J. 53. 

Section 235 of the Companies Act empowers the Court to assess damages 
against delinquent directors and officers of the a e on the application of a 
liquidator, or of any creditor or contributory. e jurisdiction exercisable is 
summary. It is concérned only with an inquiry into the conduct of the officers 
of the company in relation to the company's property. Section 198 provides that 
all powers conferred by the Act shall be in addition to and not in restriction of any 
existing powers in regard to the instituting of proceedings against any contributory 
or debtor of the company, or tbe estate of any contributory or debtor, for the 
recovery of any call or other sums of money. En passant it may be noted that while 
section 198 contemplates proceedings either against the person or against his estate, 


A —— —— — — ————————————— ———M9S PCM ÁÀ 
1. (1914) 27 M.LJ. 718: LLR. 39 Mad. 2. (1918) 36 M.L.]. 257 : LR 4olA 44: 
0 Maia EY ^ 
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section 235 refers only to pre rigt being instituted against the delinquent. The 
difference in approach of these sections would suggest that in p ings under 
the latter section, the powers available under section 198 Cannot be exercised. 
Nor can the provisions of O.*22, r. 4, of the Civil Procedure Code be of any help, 
inasmuch as, for one thing it is doubtful if the provisions of the Civil Procedure 
Code are applicable.to proceedings under section 235 òf the Companies Act. In 
_ Malk Raj v. Official Liquidator, People s Bank, it is, for instance, stated that though 
. an application under section 235 is in the nature of a plaint and the proceedings 
are judicial proceedings, still the- provisions of the Civil Procedure € cannot 
be applied to such an application because express provisions for its contents and 
the formalities conn with it are provided for by the Companies Act and the 
rules made thereunder, and hence the provisions of O..2, rule 6, cannot be invoked. 
The proceedings under section 235 are purely domestic ee and there is 
mung E D ee eee ee e right to sue survives. 
The decision in Official Liquidators, Mufassil. Bank v. Jugal Kishore* holds that a 
proceeding under section 235 against a director cannot after his death during the 
proceedings be continued inst his heirs as representing his estate. ‘The same 
conclusion was reached in Manilal Brijlal v. Vandravandas* where it was held that 
section 235 cannot be applied against the personal representatives of a deceased 
liquidator and that the section was never intended to involve the Court on an 
application under the section in an inquiry relating to the estate of the deceased 
person. The decision in the case under examination has taken the same view of 
the scope of section 235. i 


MAHALAKSHMAMMA 0, SURYANARAYANA SASTRI, (1946) 1 M.L.J. 196. 

This decision holds that the provisions ofthe Hindu Law of Inheritance (Amend- 
ment) Áct, 1929, cannot apply to regulate succession to the stridhana property 
of & married woman who had died leaving neither descendants nor her husband. 
The matter is, however, one on which there is conflict of judicial opinion. It is 
now finally settled by the decision of the Judicial Committee in Chhaterpati Pratap 
Bahadur v. Lachmidhar Prasad Singh*, that in default of husband in the case of a 
woman married in the approved form and in default of the father in all other 
cases the heirs of the husband or father succeed to the wcmap's property in the 
order laid down in the texts of Yagnavalkya II, 135-196, relating to the succession 
to the prop of a male, as pointed out by Kamalakara in his Vivada 'Taiiava?. 
This does not however carry with it the implication that in the matter of succession 
to stridhana, the order prescribed by Yagnavalkya is to be understood as the order 
laid down by his Smriti as modiüed by present day legislation affecting succession `. 
to the property of males. Turning to the Act of 1929, it is avowedly an enactment 
to alter the order in which certain heirs of a Hindu mals are entitled to succeed to 
kis estate. Section 1 (2) declares that the Act applies only to persons gcverned 
by the Mitakshara law and that too in respect only of the property of males not held 
in comparcenary and not disposed of by will. Section 3 (8) provides that nothing 
contained in tbe Act shall enable more than one person to succeed by inheritance 
to the estate of a deceased Hindu male which by a customary or other rule of succes- 
sion descends to a single heir. All the provisions frima facie suggest that it is only 
to the estate of a male that they are to apply. In other words, the relevant criterion 
is the sex of the person to whom inheritance opens. In Mussammat Charjo v. Dinanath’, 
the.Lahore High Court recognised that the Act in terms regulates successicn only 
to the property of a Hindu male and does not purport to alter the law in respect 
of the property of a female and that in regard to a wife's stridbanam he rine Ly 
the husband, such property would on his death descend in the same way as if it 
belonged to him. Tek Chand, J., went on to add that to ascertain who the heirs 
of the husband are the Court must ex neqgssitats rei refer o the law governing suc- 
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cession to the.property of the husband in force when the succession opens out. 
This might mean that in the case of a married woman who died without leaving 
descendants or her husband, her property would devolve on that person who on 
that day according to' the law then in force would be the husband's nearest heir 
which would mean that the heir will be ascertained, where succession had opened 
out after the Act II of 1929 came into force, according to Y avalkya's text as 
modified by the Act. In Raghunandan v. Keshavrao}, it was held by Somjee, J., with . 
reference to the property of a maiden that in the absence of uterine brother, mother — 
and father, the nearest heir of her father at the time of her death would take and 
such heir should be ascertained according to the law as it exists at the time of ber 
death and that if that event is after 1929 the heirs of the father should be determined 
by reference to the provisions of the Hindu Law of Inheritance (Amendment) 
Act, 1929. A contrary view 1s propounded in Sakuntalabai v. The Court Q Wards?, 
where it is held that in such cases the priority between rival claimants has to be 
decided onl epi to the Hindu textual law and considerations derived from 
the Hindu Law of Inheritance (Amendment) Act, 1929, are irrelevant. lt may 
with respect be stated that the latter view alone seems to be the correct view. For 
on the language of the Act, for it to apply, it is the character of the property at the 
time succession opens, whether at that moment it was the absolute property of a 
male, thatis the crucial consideration. Where it does not posscss that character 
and was the absolute property of a woman the case would stand outside the Act. 
Anyway having regard to the importance of the issue involved it is highly desirable 
that the matter is elucidated by the Privy Council. l 





HANUMANTHA GowD v. OFFICIAL RECEIVER, BELLARY, (1946) 1 M.L.J. 247. 

The terms “devolution” and “devolve” occur frequently in enactments. 
They are not in any sense terms of art. “ Devolve from Latin de: down and 
volvere : to roll, means to roll down, to hand down or deliver over. Devolution 
thus signifies the process of passing from one person to another. Section 28 (4) 
of the Provincial Insolvency Act prescribes that all A ecko d is “ acquired 
by or devolves on ” the insolvent after the date of his adjudication and before his 
discharge shall forthwith vest in the Gourt or the receiver. A similar provision 
is incorporated in section 52 (2) (a) of the Presidency Towns Insolvency Act. The 
question that had to be considered in the present case was whether an increase 
in the interest of the insolvent in the properties of the joint family consequent on 
the death of a coparcener betwen the date of his adjudication and his discharge 
would vest in the official receiver. In Jalan District Co-operative Bank at Orai v. 
Official Receiver, Fhansi3, it is pointed out that section 28 (4) refers to property which 
the insolvent acquires by his own efforts such as his wages or salary or to property 
which devolves on him by rule of law such as by inheritance. The distinction 
seems to be that in uisition there is individual effort whereas in devolution there 
isnone. If that is all the distinction, then tbe use of the two terms in the collocation 
would indicate that property coming to the insolvent in any mode whatever would 
vest in the official receiver or the Court. A distinction between the taking of 
prope by inheritance and the augmentation of interest by survivorship has 
owever becn maintained in cases relating to the necessity of procuring succession 
certificates, sce Shestal Chandra Datta v. Lakshimanes Dases*, Vatravan Chetty v. Sreenivasa- 
chari*. If the distinction is not confined to the particular class of cases it would be 
powerful argument to show that the term “ devolution ” could only subsume the 
passing of property by inheritance and would not cover an enlargement of interest 
by survivorship. The terms “devolution” and ‘‘ devolve” are used in various 
enactments, such as the Civil Procedure Code (O. 22, r. 10); the Indian Succes 
sion Act, 1925 (section 32); the Government of India Act, 1935 (entry 21, in 
List II of schedule ); the Madras Estates Land Act, 1908 (section 
145); the Madras Proprietary Estates Village Services Act section IO) ; 
erm mme d e im ae m aan 
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the Mapilla Marumakkatayam Act, 1939 (section 18) ; the Mapilla Succes- 
sion Act (section 3); the Madras Hindu Religious Endowments. Act, 1927 
(section 9) (oi) ; the Madras Marumakkattayam Act, 1933 (sections 18 and 25); 
ctc. Asto the meaning of “ devolution ? generally, reference may be e 
to Parr v. Parr! and Cope v. Earl De La Warr*. The real question however is 
how the term is to be understood in the context of section 28 (4) of the Provincial 
Insolvency Act. 'l'he Act as applicable to all insolvents and nothing turns ón the 
religious profession of the Party. Prima facie therefore the Act could not be held 
to preclude the vesting of property coming to an insolvent by survivorship as member 
of a joint Hindu family, in the receiver. The question will not arise if the insolvency 
of a coparcener has the effect of a separation oi that coparcener from the joint family 
of which he is a member. That view is not tenable ving regard to the decision 
in Noony Swryanarayanamurthi v. Noony Veeraraju*. The question therefore reduces 
itself to one of construction of the term “ devolves ” in the Act. It is significant 
that, with reference to the Hindu Law, the Privy Council refers in Batj Nath v. 
Tej Bali“ to inheritance and survivorship as two modes of “devolution.” In In the 
matter of the Hindu Women’s, Rights to Property Act, 19975, the term “devolution ” 
in entry 21 of List II of schedule VII to the Government of India Act, 1935, was 
held by the Federal Court to cover the cases of change in the extent of a person’s 
interest in the property of a joint Hindu family governed by the Mitakshara law 
by operation of the principle of survivorship. Sir Maurice Gwyer, C.J., observed : 
“It is equally important to' remember that neither in their ordinary grammatical 
significance nor by a long continued use in a technical sense have the words ““ devolu- 
tion ” and '' succession " acquired a connotation that would preclude their appli- 
cation to describe the operation of the rule of survivorship. Eminent text-writers 
and Judges have used one or the other of these terms to include the accession of 
right which takes place on the death of one of the members of a Mitakshara joint 
family." In the a of the considerations set out, to hold that “ both the words 
in section 28 (4) are very wide words, obviously intended to cover all the ordinary 
ways in which the estate of the insolvent may be increased from time to time during 
his insolvency,” would—it may be submitted with respect—be a justifiable conclusion. 


- ANDAL VAIDYANATHAN 0. ABDUL ALLAM VAIDYA, (1946) 1 M.L.J. 402. 

This decision has a larger interest than may appear on itssurface. The question 
to be considered was whether one of the spouses i had married under the Special 
Mariage Áct can by subsequently becoming a convert to Islam obtain a dissolution 
of the marriage by the processes of Islamic law. In Rex v. Hammersmith, Superintendent 
Registrar of deoa. ie Ex paris Mir Amvaruddin®, it was held that a marriage contracted 
by a Muslim in England with an English woman according to the English forms 
cannot be dissolved by the husband having recourse to his personal law. Swinfev- 
Eady, L.J., remarked : “this marri is not a marriage in the Muhammadan 
sense which can be dissolved in the Muhammadan manner." It would.follow 
that a marriage contracted under a particular system of law could be dissolved only 
in the manner provided by that system or by a law to which both the parties would 
be subject, mich as for instance, a statute. An carly decision of the cutta High 
Court in In the matter of Ram Kumari" has held, though obiter, that a marriage con- 
tracted between two us PEE to the Hindu rites may on the conversion 
of one of the parties to Islam be dissolved in the manner indicated by the Islamic 
law. This principle, if correct, would mean that a relationship created by a 
bilateral arrangement could be lawfully terminated unilaterally. Indirectly, the 
policy of the Hindu law which regards marriage as indissoluble and to which the 
parties had subscribed could be defeated by mere change of religion on the part 
of one of the spouses. Under the shelter afforded by a system of law to which the 
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other party is not subject the prior relationship could be nullified. Such a result 
will not be in consonance with the principles of justice, equity and conscience. 
In the case of conversion to Christianity the matter is covered by the Native Converts 
Marriage Dissolution Act, 1866.- No similar cover is afforded by statute in the 
case ofconversion to Islam: The question has therefore to be decided on independent 
considerations. Islamic law no doubt provides for such dissolution. But Muslim 
Law is not a territorial law. It may besthat ifboth parties are converted to Islam 
after a marriage has been contracted by them according to Hindu Law or Christian 
law, different considerations may operate. But where one of the parties to a non- 
Muslim marriage alone becomes a Muslim the other party cannot be affected by 
anything in Islamic law by which such person’s marriage could be dissolved. In 
Noor Jehan Begum v. Eugene Tiscenko! it was held that India is not an Islamic country, 
that the rule of Muslim law by which a previous marriage could be dissolved by the 
rocedure sanctioned by Muslim law is obsolete, and opposed to the principles of 
justice and good conscience and therefore cannot be recognised. In that case the 
marriage was between two Europeans professing Christianity, according to their 
laws and the marriage was sought to be dissolved by the wife becoming a convert 
to Islam and having recourse to the procedure prescribed by that law. In Gnana 
Soundan v. Nallathambi*, a Roman Catholic had married a Protestant wife accordin 
to the Protestant rites. Later on the wife executed a deed in favour of the husb 
diera pe from the marriage—a process alleged to be recognised by custom as 
permissible to bring about a dissolution of marriage. It was held that dissolution 
of a Christian marriage can take place only in accordance with the provisions of 
the Divorce Act and not in any other manner. In the case under review also it 
was held that the marriage could be-dissolved only under the Divorce Act as the 
Special Marriage Act has in terms so provided. It may be pointed out that even 
where the previous marriage was not between Christians but between Hindus 
according to Hindu rites the marriage could not be put an end to by one of the 
parties becoming a Muslim and having recourse to Muslim law. Firstly it should 
not lie in the power of one party to get out of an obligation to which he had subs- 
cribed by unilateral action on his part. Secondly the marriage contracted between 
the parties not being a Muslim marriage it cannot be dissolved in the manner 
provided by Muslim law. The Hindu marriage though polygamous is indissoluble. 
vien it is regarded as a Samskara and not as a contract pure and simple. The 
uslim conception is different. 


In re NACHIMUTHU GOUNDAN, (1946) 2 M.L.]. 137. 

Section 34 of the Penal Code states: “when a criminal act is done by several 
Rd in fürtberance of the ccmmon intention of all, each of such persons is 
iable for that act in the same manner as if it were donc by him alone." Two 
elements should be established for the secticn to apply: (i) a common intention 
and (ii) an act in furtherance of it. '' Common” intention is not the same thing 
as “same” intention or * similar" intention. Etymolegically, “ common” from 
com : together, signifies belonging to more than one. tt negatives exclusivencas. 
As applied to intention, commonness presupposes a prior erstanding, arrange- 
ment, mutual communication resulting in concert. Such an understanding, 
arrangement or concert may fall to beinferred from the circumstances of the parti- 
cular case. Thereis norule that it should be proved by direct evidence only. In 
Mamand v. King-Emperor* where three persons were found guilty of murder, there 
was evidenoe that the first appellant had feelings of enmity against the deceased ; 
that the second appellant was a younger brother of the first appellant; that the 
third appellant was their tenant; that all three accused lived at the dera of the 
first appellant and that after the assault on the deceased all the three accused ran. 
away together. --In those circumstances the Privy Council held that the inference 
was justified that the murder was comrhitted in the furtherance of the common 
intention of all the appellants and that section 34 would apply. In Mahbub Shah v. 


. ALR. I Cal. : E g j M.L. J. .Q.). 
NIIT 0, P OA Ege e 


6 THE MADRAS LAW JOURNAL (N.L.O.). [1947 


King-Emperor," the Privy Council observed : “ Care must be taken not to confuse 
“same” or “similar” intention with ‘common’ intention; the partition which 
divides their ‘bounds’ is often very thin; nevertheless the distinction is real 
and substantial and if overlooked will result in miscarriage of justice." At another 
place their Lordships remarked : ‘‘It is clear to their Lo ips that ‘ common 
intention " within the meaning of the section implies a pre-arranged plan and to 
convict the accused of an offence applying the section it should be proved that the 
criminal act was done in concert pursuant to the pre-arranged plan." It has 
already been noticed that such plan or arrangement may form the subject of inference. ' 
As regards the words “‘ in furtherance of” in the section, it is clear d they suggest 

that the common intention should have come into existence prior to the doing of 
the Act forming the subject of the charge. A tracing backwards from the act 
stands precluded. The intention should be proved independently of and apart 
from the Act. Mahbub Shah’s case! leaves no room for any doubt on the matter. 
Adverting to the observation of the learned Judge in the Court below that *' it ig 
difficult to believe that when they fired the shots they did not have the ccmmon 
intention of killing one or more of the complainant p ” the Privy-Council makes 
the comment: “ It will be observed that according to the learned Judge a common 
intention to commit tbe crimecame into being when appellant and Wali Shah 


fired the shots." At another place in the Privy Council remarks: “ The 
learned Judges thought ... . that with respect to the appellant and Wali Shah 
it must be held that the common intention . . . . came into being .... when 


they fired the shots." Their Lordships added: '* Their Lordships cannot agree 
with this view." At the same time the Privy Council recognises that *' it is difficult 
if not impossible to procure direct evidence to prove the intention of an individual : 

in most cases it has to be inferred from his act or conduct or other relevant circum- 

stances-of the case." The caution is added that '' the inference of common intention 

Should never be reached unless it is a necessary inference deducible from the circumstances of 
the case." (italics ours). Three things thus stand clear : 1) common intention may 
form the subject of inference ; Y it should be established by evidence independent 
of the Act in question ; and (iii) it should be a necessary i not a probable deduc- 

tion merely from the evidence. In the present case it was found that there was no 

specific direct evidence to prove that all the accused set out with a pre-arranged 

understanding that they should kill the deceased and that it was in pursuance of 
such understanding that the deceased was killed. The evidence however showed 

that one of the accused said “ that they will have to give a sound thrashing to the 

constable and even finish him ” and that it was “ after this was said, all the accused 

belaboured the deceased and even after the deceased fell down all the five of them 

beat him and left him only after he was dead." The words “finish him ” were 

held to be indicative of the intention to kill and the belabouring of the deceased 

following thereafter could only be in pursuance of that intention. In view of this 

conclusion it is rather difficult to follow what appears to be a tacit approval indicated 

in a later part of the judgment, of the consideration referred to by the District 
Judge that “ when three of them were acting in a frenzied manner and did the 

various acts, they cannot be said to be premeditated acts." If the act was not 

premeditated, then would not the case pd Mahbub Shah's case! where the 

Privy Council held that “ evidence falls short of showing that the appellant and 

Wah Shah ever entered into a premeditated concert to bring about the murder. of 
Allah Dad in carrying out the intention of rescuing Quasim Shah." ^ . 

in in the case under examination, one of the learned udges remarks in 

reference to the above Privy Council case: ‘‘ Their Lordships do not rule out the 

possibility of a common intention developing in the course of events even though’ 
it might not have been present to start with, nor do they say that the intention 

cannot be inferred from the conduct of the assailants.” The latter part of the 

statement has in fact been recognised by the Judicial Committee in Mamand’s case?. 

Only it must be remembered that according to the Privy Council, as stated in 

M. Shah’s casel, the inference of.common intention: should never be made 
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unless it is a necessary inference deducible from the circumstances of the case. The 
inference should be unavoidable and, as- the dictionary meaning suggests, it means 
that the inference cannot be otherwise. 


Doramay v. S. R. Laskuur, (1946) 2 M.L.J. 318. 

This decision is an interesting pronouncement on the right of a putative father 
to the custody of his illegitimate son born of an exclusively kept concubine. Guar- 
. dianship is protection to the immaturity of youth, bodily and mental. A guardian 
is thus one who takes care of another. e duty by which one person stands 
' charged with reference to another to take care of the latter forms the foundation 
of the right of guardianship. It follows that the right will be enforceable alwa 
only with reference to the welfare of the minor. The right is not one for the benetit 
or personal gratification of the guardian. Nor is it a right sounding in property. 
In days when parents had the power of life and death over their offspring or the 
right to deal with them at their pleasure such a colour might possibly have attached 
to guardianship rights. The institution in all modern systems is regarded strictly 
from the point of view of the consideration due to the helpless and the weak from 
their relatives, society and tbe state. In Humphreys v. Polak*, apropos of the right 
to the custody of an illegitimate child, Stirling, L.J., remarked: “It is, I think 
clear ... . that the mother of an illegitimate child is vested by law with rights, 
one of which is the right prima facis to the custody and possession of the child. That 
right is given to the mother, not for the benefit or gratification of the mother, still 
less as part of her property, but in order to enable her to discharge the duties which 
law imposes on her in respect of the infant and for its benefit. That being so, 
it is impossible that the plaintiff who is the mother of the child should divest herself 
of those rights in favour of another person.”” The duty to protect shapes the right. 
The right is therefore ** in the nature of a sacred trust," Mrs. Besani v. Narayaniah?, 
An illegitimate son is in most systems of law regarded as a nullius filius. ‘The mother’s 
right to the custody of the child would therefore be paramount. Among Hindus 
a restricted right of inheritance and a right to maintenance are recognised in favour 
of the illegitimate son as against his putative father. Decisions have in the case 
of a Sudra community regarded him as a member of his father's family, Vellatyappan 
v. Natarajan®. Jurists refer to him as being “ verily a son ” : yaxama siapan- 
gd Wa. Such being the case could it be argued that the obligation 
to maintain confers a right on the person liable to the custody of the ininor to be 
maintained ? An affirmative answer seems to be suggested by observations in 
Msi. Prem Kuar v. Banarsi Das*, Ghana Kanta v. Gerah®, Kooverii Devi v. Motibai*. 
This test loses its validity when applied to an illegitimate daughter, who has no 
right of maintenance recognised as against the putative father. Nor can the right 
to the custody of the child be correlated to the right of inheritance available to the 
illegitimate son. The right of inheritance is recognised in particular ccmrmunities 
only and hence cannot form the basis of any general rule. Also there are well 
recognised rights of inheritance which do not carry with them the right to the custody 
of the person of the heir, as for instance, in the case of the grandfather and grandson. 
The texts of Hindu Law recognising the heritable capacity of illegitimate sons 
being special texts forming an exception or proviso to Bi genera] law have to be 
construed strictly and cannot be read as authorising anything in excess of the 


~ - limited rights expressly conferred. So any assessment of preference in regard to 


- the right to the custody of an illegitimate son can rest only on consideraticns of the 
minors welfare. - During the period of nurture there can hardly be (ordinarily) 
any question of the mother ze deprived of the custody of the child, Venkanna v. 
Savitramma’, and In the matter of Satthni®. The conclusion in the present case that 
having regard to the fact that the assnciation between the parents of the child 
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had been for four years only, that the child was only three years of age and that 
the parents had permanently broken away from other, the father will have: 
no right to the custody of the child is strictly in consonance with the considerations 
mentioned above and the rulings on the matter. 


 MunuGESA GRAMANI v. Provas or Mapras. (1946) 2 M.L.J.' 171. -° 

In this case it is held that section 3 of the Crown Grants Act, 1895, will override 
the provisions of the Madras City Tenants Protection Act, 1922, and where a lessee , 
of land from Government is bound by the covenant in the lease to yield up the 
demised premises with the fixtures and additions thereto in good and tenantable 
repair and condition at the termination of the lease by efflux of time or earlier 
determination for any other cause,:he will not, on forfeiture of his lease on the 
ground that one of the conditions of-the lease had been violated, be entitled -to 
claim the benefits of the City Tenants Protection Act, though under the latter 
Act a tenant will include one wHo continues in possession a the termination 
of the tenancy. The true scope of section 3 of He Crown Grants Act has been 
explained in two recent decisions of the Federal Court and the Privy Council res- 
pectively and in view of those decisions it is doubtful if anything in the terms of a 
Crown lease can outweigh the provisions of the City Tenants Protection Act, 1922. 
In Thakur Jagannath Baksh Singh v. Ths United Provinces,1 one of the arguments 
advanced was that the United Provinces Tenancy Act, 1939, cut down the absolute 
rights conferred by Crown Grants on the pees of Oudh in relation to their 
estates and assuch wasrep t to section 3 of the Crown Grants Act and therefore 
was ultra vires the Provincial Legislature. In rejecting the ent, Gwyer, G.J., 
observed : “The preamble to that Act recites that doubts had arisen as to t 
extent and operation of the Transfer of Property Act, 1882, and as to the power 
of the Crown to impose limitations and restrictions upon grants and other transfers 
of land made by itor under its authority, which it was ienttoremove. Certain 
provisions of general application in the Act of 1882 had been found to conflict 
with provisions in the sanads and the power of the Crown to impose limitations 
and restrictions-other than those known to the general law had been challenged. 
Accordingly the Act quo Hdd that every grant or transfer of Jand by or on 
behalf of the Crown should be construed and take effect as if the Act of 1882 Bad 
not been passed and secondly, that all provisions, restrictions, conditions and 
limitations over contained in any such transfers or grants should be valid and take 
effect according to their tenor, any rule of law, statute or enactment of the Legis- 
lature notwithstanding. The words provisions, restrictions, conditions and 
limitations over’ muss be construed with reference to the purpose of the Act and 
plainly refer to the course of descent, inheritance, devolution and the like. They 
cannot refer to such matters as the relations between a sanad-holder and his tenants. 
Nor could anything in the Crown Grants Act lin it the power of a Legislature to 
pass such legislation as it thought fit thereafter." On appeal; the Privy Council 
affirmed this view. It observed: ““ These general words (the words of section 3 
of the Crown Grants Act) cannot be read in their apparent generality. The whole 
Act was intended to settle doubts as to the effect of the Transfer of Property Act, 
1882, and must be read with reference to the general context and could not be 
construed to extend to the relations between a sanad-holder and his tenants. Still .- 
less could they be construed to limit the ay competency of the Provincial ^ . 
Legislature under the Constitution Act."* Two things are made clear (D. The —» 
power of the Legislature to pass legislation affecting Crown Grants after 1895 is not "' 
and could not be controlled by anything in the Crown Grants Act; and (tt) the 
latter Actis intended to deal only with matters like descent, inheritance and devolution. 
The Madras City Tenants Protection Act is admittedly a later enactment. It 
does not deal.with the particular topics which are the objects of protection of the 
Crown Grants Act. . It may therefore bt that in the light of these considerations 
the question may require to be more fully examined. , : - 


1. (1943) 2 MLJ. 114, 120 (F.Q. — ^ & (1946) "MLJ. 29 (P.C). 
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VERGHESE VAIDYAR v. REX, (1947) + M.L.J. a. - - ET 


This is an interesting décisiori. dealing with thé conditions necessary for thé 
exercise of the power to arrest without a warrant under section 54 (7) of the Code 
of Criminal Procedure. Under that provision a police officer is authorised * to arrest 
without a warrant any person who has been concerned in or against whom a reason- 
able complaint has E made, or credible information has been received or a reason- 
able suspicion exists, of his having been concerned in any act committed at any 
place outside British India, which if committed in British India, would have been 
punishable as an offence and for which he is under any law relating to extradition 
or under tbe Fugitive Offenders Act, 1881, or otherwise, liable to be apprehended 
or detained in British India." Two requisites have to be satisfied before the power 
could be exercised: (i) credible information must have been received of the 
commission of an act outside British India which if done in British India would 
be an offence and (it) that the person who committed the act would under any 
law relating to extradition, etc., be liable to be apprehended in British India. 
The question is whether the expression * for which he is under any law ... 
liable to be apprehended or detained in British India” qualifies only the offence 
and denotes its character for which there may be such a liability or whether it 
indicates a present liability for apprehension or detention, t.e., a liability to be 
arrested without warrant if the Be had been committed in British India itself. 
It must be taken that the- framers of the’ Code did not intend to` confer 
on policemen in such cases, greater powers than what would be available 
had the offence been committed in British India. To hold otherwise may 
give rise to anomalies. To take an d if information of a 
credible character is received that a person committed forgery “in 
an Indian State and has fled into British India, the alleged offence is one 
in regard to which the police officer cannot arrest without warrant if it had 
been committed in British India. "But simply because it is committed in an'Indian 
State could the British Indian police aree him on the ground that torgery is an 
extraditablé offence? Would it not add to the driomaly if the State in ation 
was one where the provisions of the Criminal Procedure Code appli Or 
again mere receipt of credible information carrie$ with it no guarantee that any 
- P erudi: a duce dar c Ua ta iia uice 

into British India and in such a case the arrest would have been altogether idle and 
mischievous. These considerations impelled Mukherji, J., to hold though obiter 
in Subodh Chandra Roy Chowdhury v. Emperor!, that the person should be one liable 
to be arrested without a warrant if the offence had been committed in British 
India. The difference in the language employed in clause firstly to section 54 
and clause seventhly is also noteworthy. While the former clause refers to d ous 
offences the latter clause includes all acts which amount to offences provided onl 
that they are offences for which there is a liability for apprehension or detention: 
In the case under review Horwill, J., dissents the conclusion reached by 
Mukherji, J., but that again is only obiter inasmuch as he finds with reference to the 

against the alleged offender that “if such offences had been committed in 

British India, there can be no doubt that the petitioner could have been arrested 
by the police without a warrant." The matter is an inportant one and itis 
desirable that the doubt should be set at rest. 
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Ro EAE CHETTIAR 7. SOMASUNDARAM CHETTIAR, (1947) 1 MLL.J. 
43 (P.C. 


< -This is a decision of the Privy Council à übevalidis s cue ono 
the parts to the mi and thore claiming m them are concerned but not 
Su ect other parties. In this case the custom set up was that among Nattu- 


kottai Chettis a son can be adopted to a person after his death and after the death 
of his widow by his father cr other pangalies. In accepting the- concurrent 
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findings of the trial Court and the High Court, the Privy Councillaid down the 
position indicated above. In the High Court, Krishnaswami Aiyangar, J., had 
stated :1 "In view however of the scanty evidence on which the tinding has been 
arrived at we desire to qualify our decision by stating 0s . that the effect 
of the decision 1s to be confined to the particular circumstances of the present case 
and that it should not be regarded as a satisfactory precedent ifin any tuture instance 
among other members of the community fuller evidence regarding the existence or 
non-existence ot the alleged custom should be forthcoming." ‘Lhese remarks are 
more or less adopted by the Privy Council on appeal where their Lordships remark : 
* However having regard to the scanty nature of the evidence and the limited 
number of instances ot a comparatively recent date in support of the custom, their 
Lordéhips would add . . . . . that this decision would only bind the parties to the 
suit and those claiming through them, and that it should not be considered a 
satisfactory precedent it in any future instances among other members of the com- 
munity fuller evidence regarding the existence or non-existence of the custom 
should be torthcoming." Hoth the High Court and the Privy Council rely for such 
& limited affirmation of a custom set up on behalf of a community or class on the 
decision ot the Judicial Committee in Ghiman v. Harichand*. That was also a case 
oi adoption. “Lhe parties were Agarwal Banias ot Zira in the Punjab. The suit 
was tor the declaration of the validity of an adoption. The adoption had been 
made of a boy who at the time of adoption was an orphan and already married. 
Ít was found that the Hindu Law of adoption was not applicable tó the community. 
A custom was set up that amongst that class an unequivocal declaration by the 
adopting father that a boy had been adopted and the subsequent treatment of the 
boy'às an adopted son would be sufficient to constitute a valid adoption. In 
accepting the concurrent findings of the Courts below, their Lordships had observed: 
"'[he evidence ...... appears to their Lordshipsto have been somewhat 
limited, but tHeir Lordships consider that, as between the ies to this suit and 
to this appeal and those ciairhing through or under them, t evidence was suffi- 
cient to entitle the Chief Court and the Divisional Judge to find that the adoption 
was valid. Their Lordships however consider that the present case, owing to the 
limited nature of the evidence as to custom among the Agarwal Banias of Zira, 
would ‘not be a satistactory precedent if in any future instance among other parties . 
fuller evidence regarding the alleged custom of the Agarwal Banias of Zira should 
be forthcoming.’ In ettect all these decisions recognise the special customs of a 
family, a feature unknown to the early Hindu Codes, for according to them no 
family as‘a family could have laws of its own. In the case under notice and the 
decision which it tollows the alleged custom is set up as a class custom but fell to be 
recognised as -one followed in the particular family only. In Mahargjah of 
Venkatagiri v. fügjarajeswara Rao*, it was held that the fact that among some families 
provision has béen made for the maintenance of illegitimate children of members 
of their families cannot be regarded as sufficient to prove a similar custom among 
other families belonging for instance to a différent sub-caste. It would thus seem 
that the custóm set up in the present case may not have any appreciable evidentiary 





PROVINGE or BOMBAY v. MUNIAPAL CORPORATION, Bounav, (1947) 1 M.L.J. 
45 (P.Q.). Mu l 

[t.is a hallowed maxim: Roy wasi lie per ascun statute si il ne soit expressmeni 
nosme—lhe king is not bound by any statute if he be not expressly named to be 
so bound. _Either he must be ressly named, or there must be equivalent words 
or the prerogative must bé included by necessary implication. The reason ior 
the rule is given by Alderson, B., in A al v. Donaldson*. The learned 
Judge said ; * for it is inferred prima facis that the law made by the Crown, with the 
TT I 
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assent of the Lords and Commons, is made for subjects and not for the Crown." ` 
To bind the Crown therefore the intention of the Legislature should be clearly 
and unmistakably expressed, Wheaton v. Maple & Co.1. The above maxim fell 
to be invoked in the present case with reference to the exercise of powers by the 
Commissioner of the Corporation of Bombay under sections 265 and 222 (1) of the 
City of Bombay Municipal Act for the purpose of laying water main in a private 
road belonging to the Government for the convenience of the people living in & 
locality in the vicinity of the road. It was contended by the Government that 
the powers given to the Commissioner under sections 265 and 222 (1) cannot be 
exercised against Government property. In regard to the maxim quoted above 
it has been recognised that where a statute is intended to give a remedy against & 
wrong the king though not named will be bound, Willion v. Berk«ley*. It has 
also been recognised that the king is impliedly bound by a statute passed for the 
public good, the preservation of public rights, suppression of public wrongs; relief 
of the poor, advancement of learning, religion and justice or br the prevention of 
fraud, Magdalen College case*. In the case under review, it is accepted that the 
early law was that the king will be bound by a statute if its object was to promote 
the public good. The high authority of Lord Dunedin in Magistrates of Edinburgh 
v. The Lord Advocate‘, is available for the proposition. He had'observed : “ When 
you come to a set of provisions in a statute having for its object the benefit of the 
public generally, there is not an antecedent unlikelihood that the Crown will 
consent to be bound." In the present case it is pointed out that however true this 
position might be in Scottish law, so far as England is concerned, the printiple has 
not been fully accepted. Reliance was placed on the recent decisionin The Riria. 
General v. Hancock® wherein is cited a series of decisions in which the Crown was 
held not to be bound notwithstanding the fact that the statute in question was 
clearly for the public benefit. Another decision which was considered to be very 
much in point was Gorton Local Board v. Prison Commissioners? where it was held that 
a by-law made under the Public Health Act of 1875, which was admittedly an 
enactment designed to safeguard the health of the public, will not bind the Crown 
so as to give a local board any control over one of His Majesty's prisons. The 
Privy Council also points out that the test of public benefit is not satjsfactory 
because every statute must be presumed to be for the benefit of the public. Accord- 
ingly it is stated that the principle that the Crown should be deemed to be bound 
by a statute if the latter was for the public good cannot be regarded as sound except 
in a strictly limited "sense. The Judicial Committee also emphasises 'the 
fact that on this matter the Jaw in India is the same as the law in England. In 
the circumstances of the present case it was held that the powers conferred by 
sections 265 and 222 (1) of the City of Bombay Municipal Act cannot be exer- 
cised against the Crown. TOU 


~ 
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ZEMINDAR OF DEVAKOTTA D. Jvorr VzNxApU, (1947) 1. M.L.J. .57. 


In this case the question fell to be decided whether in respect of lan^s originally 
dry on which wet cultivation was subsecuently carried on with the help of water 
available from theintroduction of the Krishna river anicut system and the excavation 
of connecting irrigation channels—the system riot belonging to the landholder and 
he not having executed any improvements in regard to the lands—wet rates of rent 
can be charged by the landholder. There. was also the further question whether 
assuming that such rates had.been paid for a long time without demur by the ryot 
prior to the passing of the Estates Land Act a presumption of a contract to, pay;at 
those rates could be drawn. No doubt section 27 Of the Estates Land Act Jaya down 
that if a question arises as to the amount of rent ble by a ryot in any revenue 
year he shall be presumed until the contrary is own to hold at.the same rate. as 
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or. presuming the agreement and the consideration th 
a contract, the Court should not be governed by tha 
to the conclusion on all the circumstances of the case 
consideration cannot be drawn if circumstances tend 
any consideration for the enhanced payment. In othe 
of fact in the circumstances of each case whether the ` 
existence of consideration for such a contract should 
Sri, Raja Bommadevara Ghayadsgamma v. Venkatasiwamy? 
should be drawn only in relation to the facts of the sE 
evidence in that case to which they might be appb 
learned Judge held tbat the circumstances did not wa 
a presumption. On the question whether even if enb 
before the passing of the Estates Land Act. it could b: 
date, the decision in Srimath Mallikarjun Prasad Naidu 
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It is difficult to agree that there is any such broad presumption. ' In Dorayya v. 
Mangamma', properties had been allotted at a partition effected by the father among 
his sons, to his daughter who became widowed when she was eleven years old'and 
had ever since been living with her father and under his protection. She was 
given an equal share. There was however no document executed by way of gift 
in her favour. She had no children. The question as to the nature of the interest 
she took fell to be considered. Varadachariar, J., took the view that she took only 
a limited estate. The fact that she had no children, that a maintenance provision 
for her had to be assured and that she was allotted an equal share were all according 
to him pointers to the fact that the intention was that she was only to enjoy the 
properties during her lifetime but shall not have absolute rights. The learned 
Judge also pointed out that in that case it was not a question of the construction 
of any document either. It may be suggested that the inference is not quite warrant- 
ed. In Jogeshmar Narain v. Ramchandra*, bequests to a wife and son had been made 
in the same terms and the same interest had been limited and the Privy Council 
held that both of them will take an absolute interest. In Mangamma v. Dorayya* 
the view of Varadachariar, J., was upheld, but in doing so, the learned Judges 
were largely influenced by the ruling in Mahomed Shumsool v. Shemakram*. ` They 
observed that the ““ general rule in the case of a gift made to a Hindu female by her 
male relations is that in construing a deed of such vift the Court is entitled to assume 
that the donor intended the donee to take a limited estate only unless the contrary 
appears from the deed." It is rather curious that such a presumption should still 
be invoked having regard to the principle underlying section 8 of the Transfer of 
Property Act after its amendment in 1929, since which date the section is applicable 
to Hindus also. The learned Judges went on to add: “It is not seriously con- 
tended that the rule if applicable when there is a grant in writing is inapplicable 
when there is no grant in writing as in this case.” -One may pause to comment 
that while Varadachariar, J., pointed out that the case not being one where there 
was a document to be construed there was no room for the application of principles 
relating to construction of grants, the learned Judges in Letters Patent Appeal seem 
to regard the same principles to be applicable whether there was a document or not. 
In Rameshwar Baksh Singh v. Arjun Singh®, the holder of an impartible estate had 
granted a village for “‘ maintenance." On a question as to the character of the 
estate that passed to\the grantee the Judicial Committee held that, in the cir- 
cumstances of the case, a life estate only was taken. It may be-noted that the 
grantee was a male. It would follow therefore that the sex of the grantee is im- 
material,.and that a grant for maintenance, thé purpose being particularly pointed 
out, may operate as a life grant only. That however affords no warrant for drawing 

e wider conclusion that wherever a grant presumably for maintenance is made 
it would convey to the grantee a life estate only. The ruling of the Privy Council 
in Jogeshwar Narain v. Ramchandra? illustrates the position. '.'T'here the grant was 
expressly stated to be “ for your mintenance "' and still it was held that the legatee 
took an absolute estate. Lord Watson remarked : ““ These words are quite capable 
of signifying that the gift was made forthe p of enabling them to live ih comfort 
and do not necessarily mean that it was to be limited to be a bare right of mainten- 
ance." In Nandlal v. Sundarlal’, the Allahabad High Gourt has held that where the 
grant was to a widow described to be for mainteriance and residence there being no 
reference to her heirs or legal representatives she would take a life estate only in 
the property. In the present case, it is not clear whether there was a separate docu- 
ment, whether the purpose of the grant was particulárly set but and what other 
circumstances were present. Itis recognised by thelearned Judge that the allotment 
of property absolutely in lieu of maintenance was not unknown to Hindu Law. 
The decision in Ramachandra Naicker v. Vijayaraghavalu" is noticed but the comment 
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is made that '* it is the tion rather than the rule." There seems to be little 
warrant for this last conclusion. It may be that if the grant were a Crown grant 
different considerations may operate and the purpose of the erant would be rele- 
vant to determine the rights of the grantee. In Secretary of State v. Srimoasachariar? 
it was remarked in considering the question whether the grant in that case conferred 
on the grantee the richt to quarry minerals : “Nor does the language suggest that 
any further benefit to the grantee was contemplated or intended than such as might 
be derived from the ordinary use of the Jand for the purpose of cultivation. It 
was not a complete transfer for value of all that was in the grantor ..... and 
th- purpose of th- grant was to ensure the subsistence of the grantee by the appro- 
priation to his use of the produce of the seasons each year." In the case of a private 
transfer the principle of secti^n 8 of the Transfer of Property Act would give the 
grantee in the absence ofa reservation; express or necessarily implied by the docu- 
ment, all the rights of the transferor. i i 


MANILAL BHAIGHAND v. MOHANLAL MAGANLAL, I.L.R. (1945) Bom. 899. 


A question of considerahle importance concerning the exemption from attach- 
ment under section 60, Civil Procedure Code of the saJary and dearness allowance 
of a clerk in a private mill fell tó be decided hy the Bombay High Court in the 
above case. It was held that the dearness allowance drawn by an employee of 
a private concern would not be exempt from attachment. It was further held 
that a clerkin a private mill cannot be regarded as as a “labourer” within the meaning 
of section 60 whose salary could not he attached. In the case in question, a suit for 
recovery of monev had been instituted prior to the 1st Tune, 1026, and bad resulted 
in a decree in August, 1097. The debtor was employed in a private mi'l and was 
drawing a salary of Rs. 62 per month with a dearness allowance of Rs. 42. A 
notification of the Government of India No. 148q-D/43 Home Department, dated 
29th April, 1943, exempted from attachment any allowance forming part of the 
emoluments of any public officer or of any servant of a railway company or Jocal 
authority which the appropriate Government may by notification in the official 
gazette declare to be exempt from attachment. It is clear that the notification 
cannot apply to dearness allowance paid to employees of private persons or bodies. 
Also section 60 (1) (D clearly exempts from attachment only the allowances of 
Government servants and emplovees of a railwav company or local authority. The 
question then remained whether the rudgment debtor could be regarded as a “labour- 
er " within the meaning of section 60 (1) (A). The meaning ofthe term “ labourer ” 
is one that is often felt than defined. Various tests have been propounded and have 
been the subject of criticism. The ordinary-dictionary meaning is that a labourer 
is a person ““ doing for wages work that requires strength or patience rather than 
skill or learning." A slightlv different defnition is that a Jahourer is one who 
“ does work requiring little skill." Under such a test it is conceivable that a rope- 
walker or performer at a circus will not be a labourer because considerable skill is 
required on the part of the person concerned in such cases. If the “ skill’? that is 
contemplated as lifting a person outside the catevory of labourers is intellectual 
skill, then it may be that a great dancer or skater or musician would find himself in 
the ranks of labourers. Wharton’s Law^"Lexicon suggests that a labourer is a person 
engaged in digting or doing other useful productive work with his hands. A farmer 
has been held not to'be a labourer within the meaning of the Sunday Observances 
Act, 1677, while the driver of a motor bus has been considered to be a labourer, 
Morgan v. London General Omnibus Co.3, Smith v. Associated Omnibus Co.*. But doing 

- of manual work is also not a satisfactory test. In In re National Health Insurance Act, 
1024 : In re Professional Players Association Football*, it was held that professional 
footballers are not labourers -im spite af the fact that playing football is mostly 
manual labour. In Jechand Khusal v. Abas Melvill, T., defined a labourer as a person 
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rho ‘‘ earned his daily bread by personal manual labour or in occupations which 
equired uttle or no art or skill or previous education." In other words the occu- 
auon 1n which the person is engaged should pe one involving either wholly vr subs- . 
antially physical lapour, Skili 1n any appreciable degree should not be required. 
n that view a carpenter, mason or tailor, would be not a ** labourer” but an arusan. 
An acrobat or singer or cricketeer would be an artiste. If this test is satisiicd 1t 18 
mma.crial 1. whate,er manne the remuneration talls to pe determined. ‘Lhusa 
pinning operative at a mili will not be any the leas a labourer because the amount 
t remuneration payable to hjm depends, tor instance, upon the number of pounds 
X cotton spun. in Kulkarm v. Ganpat Hiraji t, it is pointed out that a person would 
ye regarded as a labourer it he is expected to do that class ot work which requires 
nanual lapour. All these tests ıt applied to the present case may yet not pruduce 
1 satisfactory conclusion. A clerk admittedly requires patience. .Clerical work 
nvolves also alot ot manual labour. itis not always that much skill or training or 
»revious special education is needed. For instance, where ıt 1s the duty ot a cierk 
nerely to copy into the registers documents presented for registration it may 
ylausiply be a.gued that the work is almost mechanical. On that une ul argument 
he clerk may not be any.hing else but a labourer. At the same time there are 
Jerks doing other types ot work where skill in an apprtciable degree is needed. ‘Lo 
Jassity sucn clerks as labourers would be altogether unwarranted. It therefore 
eems tha. whether a clerk can be regarded as a labourer within the meaning ot 
ection bo (1) (^) must depend upon the nature of «he work he does and the tacts ~ 
yt the particular case.. Jf the decision in the present case is intended to suggest that 
very ume a clerk 15 to be regarded as not being a ` labourer,” it may, with 
‘espect, be submitted that the proposition would be rather wide. i 


SOONDERDAS THAKERSAY 7. Bar LAXMIBAI, LL.R. (1945) Bom. 1047. 


The question whether the provisions of section 10 of the Limitation Act will 
ipply to a case where shares standin; in the name of one person were declared by 
he Court to belong to other persons, on the footing that the former should be regarded, 
15 holding as an express trustee for the latter, was answered in the negative in this 
lecision. Section 10 applies where property is vested in trustfor any specific 
;urpose. The marginal note to the section refers to ““ express trustees ana their 
'epresentatives." In Khaw Sun Tek v. Chuat>Hoot Gnoh Nsohi the Privy Council 
2a» defined a trust for a s, e-ific purpose as one for a purpose thai is either actually 
ind specifically deuned in tae terms of the will or the settlement itself or a purpose 
which from the specined terms can be certainly affirmed. In Cunningham v, | Hoot? 
Lord Cotteoham reterred to an express trust as a trust whicu arises upou a cuns- 
traction of a written instrument not upon any inference of law imposing a trust 
u „on t.e conscience. As to wao an express rustee is, 1t nas been states that it 
must appear cither trom express words or clearly from the facts tha. the author of 
the trust has entrusted the property to the trustee for the dischaige of a particular 
obligati.n, Barkat v. Daulat*. in the. present case, partne.ship fund, were applied 
for the purchase of certain shares, but the shares were purchased in the name of 
one of tne members. Long after, in a suit for the dissolution of the partnership 
brough. by the other members, a decree resulted which declared the plaintifts 
to be entitled to the assets, outstandings, claims and books of a.count of the frm. 
in a still later suit for a declaration that by virtue of the decree inier alia the shares 
in question should be deemed to nave-been held in trust by the person in whose name 
the shares stood, the question of limitation was raised. Applying the definitions of 
** trust for a specific purpose” and '* express trust," itis clear that in the present case 
there is no such trust. ‘Lae trust that arose was olya quasi or constructive trust ora 
trust by operacion of law. Prima facie to guch a trust th- terms of section 10 cannot 
apply. Section 8o of the Indian [rusts Acc makes it clear that a quasi trust is only 
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Projo GHADIALI v. PESTONJI GHADIALI; (1946) 48 Bom. L.R. 96. 

Section 197 of the Evidence Act provides that the examination of a witness 
by the adverse gir fosa be called bis cross-examination. Section 198 in pres- 
cribing the order of examination states that witnesses shall be first examined-in- 
chief and then cross-examined if the adverse party. so desires. The section does 
not, however, make special provision for cross-examination by co-defendants. 
In English law the rule seems to be that any party is entitled to cross-examine any 
other party or his witnesses in the same litigation, and no evidence affecting a party 
is admissible against that party unless the latter has had an opportunity of testing 
its truthfulness by cross-examünation!. It is a well known principle that all the 
evidence taken in a case, whether in chief examination or cross-examination is 
common and open to all the parties, Lord v. Colvin’. It would therefore follow 
that the party against whom it is proposed to be used should. have had an oppor- 
tunity to cross-examine, Hence the right of a defendant to cross-examine a to~ 
defendant is according to the English cases unconditional and not dependent 
on the fact that the cases of the defendants are adverse or that there is an issue 
between the defendant and his co-defendants, Allen v. Allen». In the case under 
notice, the question arose whether there would be such a right of cross-examination 
where the interests or contentions of the co-defendants are identical. In Allen 
v. Allent, it was held that in a divorce suit the evidence of the respondent would 
not be admissibie against a co-respondent, if the.latter bad not been allowed to 
cross-examine upon it. In that case, the respondent had made statements which 
conflicted with those made by the co-respondent in regard to the same matter. 


, The learned Judge in the present case distinguighed it on that ground and followed 


the statement in Phipson on Evidence*: “ The same right (is.,-the right to cross- 
examine) exists between ndent and co-respondent in divorce cases, provided 
either is hostile to the other, tor if friendly, ¢.g., where both deny the adultery, each 
can only be examined as the other's witness and not cross-examined.” The 
learned Judge accordingly held that it is only where-the evidence of the co-defendant 
is hostile to the defendant that he can claim the right to cross-examine. 
The ruling does not seem to be in consonance with the position definitely suggested 
in Allen v. Allen’, that the right to cross-examine is unconditional and not dependent 
on the fact whether the cases of the defendants are adverse to each other and there- 
fore deserves fuller consideration, “ee. 


DESHPANDE v. ARVIND Murs Co., (1946) 4B Bom.L.R. 90. 

An iain i int concerning contracts of service fell to be expounded in 
this case. It was Ga an an of service containing a negative covenant 
preventing an employee from working elsewhere during the period covered by 
the ent will not be opposed to section 27 of the Indian Contract Act, and 
that the stipulation is enforceable even if the empl has quit the service during 
the term. It is well settled that: agreements which natam an €mployee s free- 
dom- after the period of service are absolutely void, Oakes & Co.v. Jackson’, Brahma- 
putra Tea Co. v. Scarth*. -The question of the validity of such an agreement with 
reference to the period of service has fell to be examined in cases where injunctions 
were sought to restrain the empl from taking service elsewhere. . In. Madras 
Railway Co. v. Rust’, the defendant agreed to serve in India under the plaintiff 
for a period of four years on a penalty of £ 100. ` After serving- for two ius the 
def t left the plaintiff's service for another employer. It was held by Handley, 

., that an interlocutory injunction may be issued, to restrain him from doing so. 
t was pointed out-by the learned Judge that under section 57 of the Specific Relief 
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Act, in the case of an affirmative agreement coupled with a negative covenant, 
express or implied, an injunction may be granted though specific performance 
cannot be Gae and that the section gives as illustrations cases where ific 
performance is refused by section 21 (b). The learned Judge observed t if 
injunction can be granted where specific performance is refused by section 21 (b) 


there is no reason to deny one where specific performance is refused by section 21 - 
g). In Subba Naidu v. Haji Badsha Sahib!, a similar view was taken by White, ` 


.J-, and Benson, J. The Chief Justice-remarked : “ Mr. Grant’s proposition of 
law is that section 57 applies only to the case of contracts which are specified 
in section 21, clause (b). In other words, he says that section 57 only applies to 
cases which I may describe compendiously as cases like Lumley v. Wagner*. There 
is certainly nothing in the words of section 57 to s t that so narrow & cons- 
struction should be placed upon it.” In Charlesworth v. Macdonald*, it was held 
that an injunction can be ted to restrain an employee during: the currency 
of the period of his service from ing employment elsewhere. In that case the 

laint Je Jat genesis udis Seine ing ar had Fe sagah aana peda a an kk 
Or "Ars On certain terms, wi e ordi clause ] ising. At the 
Eds one year the defendant left the mains ee ee disagreement and 
started p at that place independently. -Farran, C.J., in ting an in- 
junction o : “Is it an agreement in restraint of trade? think not. I 
do not think that an agreement of this class falls within the section. [If it did, 
all agreements for personal service for a fixed period would be void! An agreement 
to serve exclusively for a week, a day, or even for an hour, necessarily prevents 
the person so agreeing to serve from exercising his calling ing that period for 


any one else than the person with whom he so agrees. It can y be contended , 


that.such an agreement is void. In truth a man who agrees to exercise his callin 
for a particular and for a certain io ng en to exercise Dus calling aid 
such an agreement does not restrain him from doing so. To hold otherwise would, 
I think, be a contradiction in terms. . . . . .. ustration (d) to section 57 is 
what I may call a legislative decision to the same effect”, In Pragji v. Pranfiwan*, 
the matter was stated as follows :- '' The section extends to agreements of a negative 
character such as are necessarily implied from contracts for wholetime service, 


even if not expressed therein, and the operation of such contracts as contracts of © 


service, appears in such cases to prevent the application of section 27.of the Con- 
. tract Act to such negative agreements so far as they purport to impose restrictions 
only during the period of ative agreement for service." 'The Calcutta High 
Court also has taken a similar view of the matter. In Burn @ Co. v. McDonald, 
& person had been ri a by Burn & Go., Calcutta, a firm of engineers for a 
term of five e -agreement had provided inter alia that “he should dili- 

tly and to the best of his ability devote himself to the duties incumbent on him 


and should faithfully observe and comply with such instructions as he might from : 


time to time receive from the firm.” While the period was still running he quit 
the service of the firm and accepted employment with another. In con 

that no injunction could issue, reliance was placed on certain observations in the 
judgment in Whitwood Chemical Co. v. Hardman®, which had been followed in Ehrman 
v. Bartholomew?. In the first of these cases Lindley, L.J., had observed: “ Every 
agreement to do a particular. thing in one sense involves a negative. It involves 
the negative of doing that which is inconsistent with the thing you are to do, but 
it does not at all follow that because d has agreed to do capis rud thing 
he is therefore to be restrained from doing everyth ng else which is inconsistent 
with it" It was recognised by the Judges of the Calcutta High Court that these 
Observations might have caused di ty ordinarily in regard to the issue of an 
injunction but that the answer thereto so far as India was concerned was to be 
found in section 57 of the Specific Relief Act. The learned Judges also held that 
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any argument that the issue of an infunction would be an indirect Mp i 
a covenant for personal service would not be tenable in view of illusration ( 
to the section. The Indian decisions thus have consistently held that a contract 
of exclusive service implies an undertaking not to work elsewhere during the period 
of service, that any undertaking given in that behalf would not be in. restraint 
of trade or t to section 27 of the Contract Áct, that acceptance of service 
elsewhere during the period covered by the ent of service can be restrained 
by an injunction and that it would make no difference even if a penalty had been 
stipulated or if the party had quit the service of his employer while the latter was 
still willing to keep him in service. l 

To the rules so stated there are one or two exceptions. These are cases where 
the employment is only part-time and therefore not exclusive or where the service 
has been terminated by methods ided in the contract of employment itself 
in that behalf. In Ehrman v. Ba 1, a person had i io ie as a 
travelling t to a firm of wine merchants for a period of ten years agreed 
to devote iis whole time and attention to- the business of the merchants. 
After one year, however, he left the. plaintiff's employment and took 
service under another. It was found that under the contract the employer 
could have terminated the service of the agent after one year at any time by three 
months’ notice iu writing, but the employee had not been given any nga lar 
ripht. In the citcumstances the injunction was refused. In Mason v ovident 
Clothing and Supply Company Limiied*, the finding was inte alia that the employee 
was a part-time employee. In the present the employee had engaged to 
serve as weaving master for a period of three | exclusively under the second 

ndent, but after one.year quit the latter's service and accepted employment 
with another. An injunction was issued to restrain.the appellant from doing so. 
The conclusion is one which, it may be-submitted, is in accordance with the trend 
of decisions in India. - 


 RAMAXBISHNA Rao 7. Krna Rao, (1947) 1 M.L.]. 75. 


In this case it was held that the inherent jurisdiction of the Court could not 
be invoked where there is no question of enforcing any specific statutory obligation 
arising under the Companies Act. It was also held that there is nothing in the 
Act to vest the Company Court with an exclusive jurisdiction in all company matters. 
In the present case, a person claiming to have been elected as Secretary of a company 
sought to recover, through an application filed under section g of the Companies 
Act, the books, papers etc. of the company which the respondent was in posses- 
sion of as the former Secretary of the company, the latter having already filed a 
suit in the court of the District Munsiff at the place of office of the company for 
& declaration of the invalidity of the very meeting which had been convened b 
certain shareholders of the company for the election of office-bearers and at whi 
the applicant had beten el in fact as Secretary. It will hardly be disputed 
that the Secretary will be entitled to have custody of the property of the company. 
That however presupposes that the person claiming to be the Secretary had been 
validly elected. If the validity of the election is disputed and the property of the 
company is withheld he has the remedy of a suit. The question is whether in such 
a case there is infringement of any statutory right.given to such a n under 
the Companies Act. In British India Corporation Lid. v. Robert Menzus*, M wasa 
share-holder of the corporation. He joined the corporation in 1920 as Secretary 
and in March 1930, he was in addition to his duties as Secretary appointed to act 
as Managing Director. He held the positions till 1995, when he went on leave 
to-England. During his absence, he was informed that his services had been 
' terminated on account of retrenchmefit etc. M returned in the autumn and ap- 
plied to the corporation for a copy of the register of the members. The corpora- 
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where the law requires something to be done there must be in exister 
that can directly order it to be done. It is well understood in all ji 
lised jurisprudence that where there is a right there is a remedy”. [n° 
case, it is pointed out that the right of the Secretary to the property c 
pany is not a special statutory right and that where the Act has not laid 
particular iode of enforcement of the right it is in the ordinary courts 
the remedy will have to be sought!. In Davies v. Gas Light & Coke C 
held that the right given to a share-holder by section 10 of the Compan 
Consolidation Act, 1845, to require the company to supply him with a c 
shareholders’ address book is a private right conferred on him by statute 
of his being a member of the company and not as as a member of the 
was also held that ifthe company refused to give him a copy, the prop 
is to seek an injunction against the company or to apply for a writ of 1 
or mandatory injunction. In the Allahabad case it was however conte 
a mandatory injunction could be obtained only in a suit. The argu 
rejected on the ground that the company court had exclusive jurisdict 
matter and that a suit for injunction could not therefore lie in any ot 
As pointed out in the present case there seems to be no warrant for this vie 
s no provision in the Companies Act which gives the company court 
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dence for any purpose and the matter seems stiH.to require clarification: So far 
as is concerned it is unnecessary to go earlier than the decision of the 
Full Bench in Ramayya v..Achamma!. In that case a suit had been brought by a 
widow for ejectment and for recovery of possession of certain- properties which had 
according to her been in the enjoyment of her husband as-the result of a partition 
between. him and his kinsmen and which had been trespassed upon and taken * 
possession of by the latter on her husband's death. To succeed in the action the 
widow had-to prove her husband's title to the pape pan items of property. Ih 
other words, the terms of the partition had to be made out. It was found that 
a partition had taken place and that in that connection a document had been drawn 
up and signed but not registered. It was held that the deed was inadmissible in 
evidence by reason of sections 17 and 49 of the Registration Áct and no oral evidence 
can be given of its terms by.reason of -section gr of the Evidence Act. It was 
further pointed out that the change in the character of the properties not having 
been proved, they should be deemed to-continue as joint family pro and hence 
no action’on the footing of a trespass can be maintained by one of the members 
as against other members. ‘The decision of the Privy Council in Varada Pillai 
v. Jeevarathnammal* was held to have no bearing ns that case only decided that 
certain documents not amounting to a conveyance by way of gift and not registered 
could be looked into for the purpose of ascertajning the nature of the possession 
held in regard to the property, whether it was in bis own right and not as trustee 
or manager. Senes aa to the Madras Full Bench decision there came the du. 
of the Privy Council in Ram Rattan v. Parma Nand*. There, a suit for 
ede had been brought by the plaintiff in December, 1939, alleging that the 
ily had till then remained joint. One cf the defences: was that there had been 
a division by metes and bounds of the bulk of the family prc perties earlier in the 
"year in March 1939. One of the issues framed by the trial Court was whether 
the suit ““ in the present form does not lie.” In dealing with it. the Privy Council 
referred to it as follows: “ the important question is whether partition had been 
effected before the institution of the suit in December 1999". e question there- | 
fore was ont concerning the factum of partition prior to the suit.. Two documents 
were sought to be used to corroborate the oral testimony. Being unstam and 
unregistered the Privy Council held that apart from any question as to the effect 
„Of sections 17 and 49 of the Registration Act, the wide? prohibition imposéd by | 
section 35 of the Stamp Act would operate and the documents cannot be look- | 
ed into for any purpose. The du Committee however held that on the oral 
evidence the partition prior to the suit that was set up was proved. It is thus clear 
that the oral evidence was allowed not for proving the terms of the partition em- 
bodied in the inadmissible documents but to prove the existence or otherwise of 
a partition. So viewed in the background of the special facts of the case the deci- 
sion of the Privy Council does not in any way militate against the correctness of 
the Madras Full Bench decision. In Koyattt v. Impichit Koya*, however, Soma | 
J., observed as follows: '''The Judicial Committee did not refer to the difficulty 
of admitting other evidence when the transaction was admittedly reduced to writ- 
ing and that writing was inadmissble cither under section 35 of the Stamp Act 
or under sections 17 2nd do of the Registration Act. But hes is no doubt that 
the Judicial Committee no difficulty in finding a partition on other evidence. 
But whether other evidence is admissible to prove the details of the partition is 
still open to doubt. It is not clear whether oral evidence was accepted only in 
proof of the division in status or to prove the details of the partition. When the 
estion directly arises hereafter in this Court, we may have to consider whether 
e Full Bench decision in Ramayya v. Achamma! ia good law after the decision of 
the Judicial Committee," It may be pointed out that a careful analysis of the 
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facts and issues in the Privy Council case show but little cause for the doubt 
. In Thammayya v. Sathamma!, it seems to have been held by Chandra- 
Ayyar, J., following the Full Bench decision and distinguishing the Privy 
Council case that, where the partition list is inadmissible in evidence for want 
_ of registration, oral evidence cannot be permitted to prove the partition. In In 
present case the learned Judges remark raked of the doubt raised by Soma mayya J 
* We do not share the learned Tudge's doubts.” They then explain why prvy 
Council in Ram Rattan’s case? made no reference to the Madras Full Bench deci- 
sion to which its attention was in fact drawn or to section g1 of the Evidence Act : 
** As section 91 of the Indian Evidence Act excludes oral evidence only in proof 
of the terms and not of its existence as a fact, of a contract, grant, or other disposi- 
tion of property, no reference was made to that section in the Judgment n nor to the 
Full Bench decision which related to its applicability. R | 
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The precise significance and legal effect ofa bid at auction sales have often been 
sadad D In the 1 case of Payns v. Cave?, it was remarked: “ The 
auctioneer is the agent of the vendor and the assent of both parties is necessary to 
make the contract binding ; that is signified on the part of the seller by knocking 
down the hammer.......... Every bidding is nothing more than an offer on one 
side which is not binding on either side till it is assented to." It follows that ordi- 
narily till the bid is accepted it would be competent to the bidder to retract, Raja 
of Bobbili v. Suryanarayana Rao*. An. instructive case as to the operation of this 
principle is v. Ganshamdas*. There the appellant went to an auction 
and made a bid for Rs. 29,200 in res of a pro and it turned out to be the 
highest bid that was made. Before however bis id was accepted and the pro- 
perty knocked down to him the appellant attempted to retract the bid having 
come to know that there was a mo on the property. The retraction was 
T Dn erp eg In a suit in regard to the matter, Coutts-Trotter and Ramesam, 

eld that the bid could be retracted and observed: “ It seems to us that the 
ee word ‘ bid’ or ‘bidder’ is indicative of a person who is making an offer rather 
than concluding an arrangement...... If I bid Rs. 20 and thatis called an accep- 
tance and a contract, and if another man bids Rs. 25 the next moment, it is 
another acceptance and another contract, it would seem that what is a good con- 
tract at one moment becomes entirely void immediately after. We think that a 
person who bids at an auction thereby does not conclude a contract but states 
an offer, And, like all other offers, it is subject to the ordinary incidents of law 
that, until it is ‘accepted it is open to the offeror to withdraw it and render it as 
if it had not been made,” ¢ question then arises whether the insertion of a 
condition in the terms of sale that a bid cannot be withdrawn would make any 
difference in the matter. In Champalals caset, citing the opinion of Sugden in 
his book, Vendors and Purchasers$, the learned Judges held that such a condition 
is not enforceable and would be waste paper. In Agra Bank v. Hamlin’, where 
the question was whether a bidder at a Court auction sale can withdraw ‘his bid 
before acceptance, Muttusami Ayyar, J., observed: “Until the lot is knocked 
down the B cpu Dunes d Paid in the absence of a specific provision 
to the contrary, bidders are intended to be placed in a similar position." This 
dictum would suggest that there can be a condition against the retraction of bids, 
The tion has not been accepted as correct either in Champalal's caset or in the 
. case under notice, It would however seem that the bidder cannot retract the 
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bid, if there was a condition to that effect supported by consideration, Cooke v. 
Oxley!. In the present case, at an abkari sale the appellant was the highest bidder. 
According to the conditions of sale it was provided tnter alia that the selling cfficer 
could signify a provisional acceptance only, that if the Collector confirmed such pro- 
visional acceptance it would become final unless revised by the Board of Revenue, 
and that if the Collector considered the bid inadequate he might postpone passing 
orders co ing or refusing to confirm the provisional acceptance and might 
direct that the sale should be continued from the point at which it had been left. 
In fact it was this latter thing that happened. Before the starting of the further 
sale the bidder however gave notice of his withdrawal of the bid. The question 
then arose as to whether the withdrawal was permissible having regard to its pro- 
visional acceptance by the sale officer. The conditions in question were only 
rules drawn up by the Board of Revenue for the conduct of abkari sales and 
were by no means rules framed by the government under the Abkari Act. The 
iris therefore fell to be decided in accordance purely with the principles of 

e law of contract. The bid had not been finally accepted. It remained in the 
stage of offer only and. therefore could be retracted. The condition against with- 
drawal not being pr by any consideration would be unenforceable as held 


in Pini eid caset. d it was pointed out that the provisional acceptance cannot 
in i make a binding contract. 05 


Mr. Panxasti Kaur v- Mr. UDHAM KAUR, (1947) 1 M.L.]. 127 (F.C.). 
In this case the Federal Court has held that the interest of a mortgagee in 
possession of agricultural land, where he has no right to institute a suit for the 


recovery of the mortgage money or to enforce the mo b bringing ing the mort- 
gaged property to sale, is a right in or over * eta 5 within the meaning 
of entry 21 in List II to the 7th Schedule to the Government of India Act, 1935 
and succession to the rights of such a mortgagee will be unaffected by the Hindu 
Women's Rights to Property Act, 1937. In Megh Raj v. Allah Rakhia® while 
holding that the expression “ agricultural land " must be understood in the sense 
which it ordinarily bears in the van I , the Federal Court stated that 
* it was conceded before us on both sides that in the Constitution Act ‘land’ 
comprises both corporeal and incorporeal rights and interests". In Ahantamayi 
Debya v. Rukmini Deby*, the Calcutta High Court took the view that the expression 
“ agricultural land ” in entry a1 of List II to: Schedule VII of the Government 
of India Act includes any interest in- agricultural land whether as superior pro- 
rietor, tenure-holder, under-tenure-holder; raiyat or under-raiyat. Likewise 
in Kotayya v. Annapurnamma’, it was held that-à leasehold interest in agricultural 
land will also fall to-be regarded as agricultural land to which the provisions of 
the Hindu Women’s Rights to Property Act cannot apply. Incidentally it was 
s ted that even if the asset was a mortgāge and not a lease the same result will 
follow. In Ramaswami Sennandar v. Murugayya Kattavetit®, it was held that the 
interest of a simple mo et of agricultural land is an interest in agricultural 
land and would be outside.the scope of the Hindu Women's Rights to Pro 


. Act. This view does not seem to-fit in -with the observations of Lord Atkin in 


delivering the judgment of the Privy Council in Ths imperial Bank of India v. The 
Bengal tional Bark, Lid.’, where the noble lord in speaking about the nature of 
a charge over assets of a company observed that the debt in it is distinct from the 
security and went on to state : “ In any case the debts exist as moveable property ; 
and do not, if secured, become identified with the security or transformed into 
land’... The separation between debt and security is well established ; the 
creditor is entitled to take a judgment for the debt without having recourse to 
his security". It would seem therefore that even if the mortgage concerned agri- 
cultural land, if the creditor was entitled to take a judgment for the debt without 
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having recourse to the security, the creditor's interest at an 
be non-agricultural property and the Hindu Women’s R 
may apply. The Federal Court seems to be fully alive 
Court remarked in distinguishing the Privy Council decisio 
of an ordinary loan secured upon immoveable proper 
would have been entitled im the words of their L 
judgment for the debt without having recourse to his seci 
case Harnam Singh had no right to recover the amount c 
by suit at all. His interest at the time of his death was or 
in possession entitled to receive the rents and profits of the 
money was repaid and was in our judgment a right 
wi comprised in entry 21 of List II”. Inthe light ofthe 
that the ruling in Ramaswami Sennandar v. Murugayya Katt 
consideration. It will be a nice question as to how the positi 
to a simple mortgage where the personal covenant has becor 
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An interesting question was decided in this-case whic 
trustee of a temple has become a ward of court, the Court 
aside an alienation made oar ae age by the ward while f 
prior to becoming a ward. In- Ghulam Nabi Sahi 
ised that a trustee who wrongfully alienated the pr 
can hi set right the wrong done to the trust by him 
for recovering possession, This was followed in Subbiah C) 
keri?, where it was held that a man may act in one capacity 
sentation that a village was his private property and in . 
he claims as trustee to recover the village as property held : 
such a case the rule of estoppel cannot operate against the ti 
Dasses v. Sookss Money Dasses*, the Judicial Committee obse 
of trust in another instance cannot be pleaded against a trust 
a repetition of abuse...... The Court could not with 
wil decline to protect the property and leave it exposed to 
to make a declaration merely because they would not tru 
administration," Though these remarks in terms apply 
of an abuse they were held by Krishnan; J.,in Zasim Sa 
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one should not be prevented from doing so by an esto 
breach of trust by him, at any rate, where he derives no p 
later action. In that case it was held that a trustee of a: 
private p d temple property which was a 
auction at the instance of the mortgages, can sue on behalf 
the property for the trust though the purchaser may be 
The principle is clearly enunciated in Stzaswami Asyar v. T) 
it is observed : “ A trustee of a religious or charitable tr 
make any. alienation of trust property t where it i! 
the interests of the trust. Any alienation which is not ju 
or by reasonably accredited necessity for the pu of. t] 
decisions have gone to this extent, viz., that ide cass 0: 
or charitable, even the trustee who alienates can bring a 
the property and he is not personally estopped from doi 
was the duty of the ward to recover property, the Cou 
the powers it has under section 63 of the Court of Wards A 
endowments of which the ward 1s hereditary trustee, may 
behalf and do the needful. —— > 
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ATTAR HUSARIN v. Fazii BRorHERS Lrurrgp, (1946) 48 Bom.L.R. 377. 


Rule 199 of the Bombay High Court rule (O.S.) states : “ Commercial causes 
include causes arising out of the ordinary transactions of merchants, bankers and 
traders whether of a simple or complicated nature, amongst others those relating 
to the construction of mercantile documents, export or import of merchandise, 
affreightment, carriage of by land, insurance, banking and mercantile agency 
and mercantile usages." In the above context, the question arose in the present 
case as to who is a trader. "The plaintiff was a distributor of cinema films and the 
defendants were producers and distributors. An agreement was entered into 
between the parties by which it was alleged that the defendants had agreed to sell 
to the plainti th the distribution rights in respect of certain social pictures of theirs 
for a period of six years. It was this agreement the breach of which by the defendants 
was set up and on which a suit for recovery of damages was brought. A summons 
was taken by the plaintiff for transfer of the suit to the list of commercial causea, as a 
guit arising out of the ordinary transactions of traders. Trade, from trutta (iral.) 
means traffic or commerce. In Bouvier’s Law Dictionary!, trader is defined 
to be one who makes it his business to bury merchandise or goods or chattels and to 
sell the same for the purpose of making a profit. The general idea seems to be that 
there should be b and selling with a view to make profit. It is true that 

' trade" was formerly used in the sense of an art or mystery, ¢.g., that of a brewer 
or a tailor, but it now has the technical nas of b and selling, Harries v. 
Amery, San Paulo Railway v. Carter*, Graing hn . Qua bankruptcy laws, 


traders were stated to be Dice RR Ka Mr ’—-see Jac. 1, ch.15, 
sr. In Palmer v. Snotwe*, it was observed by vem .: “Now althoug 
‘tradesman’ may be sometimes used to describe some different from a gentle- 


man or in contradistinction to other kinds of persons, I do not think the word is 
used in that sense in this Act. It seems to denote a person carrying on trade— buying 
and and a barber does not come within the description.’ Nor can the 
term ' er” be extended to a farmer, R. v. Silvester*, Cleworth v. Lagh". The 
word ‘trade’ has in some cases been held to include manufacture, In re Duty on 
Estats of Incorporated Council of Law Reporting for England and Wales?. But as Bramwell, 
B, has pointed outa merchant of or in an article can only mean one who buys and 
sells it and not the manufacturer selling, Josselyn v. Par sont. Thus though in the 
present case the plaintiff would be buying the distribution rights he will be doing 
so from the manufacturers or producers of the films. Nor is there the element 
of buying and selling associated with the defendants. They only sell but do 
not buy. It therefore seems that the transaction not being one between traders 
in this sense cannot be regarded as a commercial cause within the meaning of the 
rule set out above. That was also the conclusion reached in the present case. 


EMPEROR v. Purpy, (1946) 48 Bom.L.R. 752. 


An interesting point in the law of contempt fell to be elucidated in this case. 

It was held tbat no ap will lie from an order committing for contempt 
bya udge of the High urt to a B:nch tbereof and the High Court has no inherent 
iction to entertain any such appeal. In the case under notice, the accused 
was tried at the High Court Sessions. The trial ended in an order for re-trial. 





The accused called the Ju “a scoundrel in conspiracy with the police". Gon- 
tempt proceedings were and in view of the accused’s failure to apologise 
he was punished. On a question whether from such an order an appeal 
could be taken before a Bench, the decision as stated above was reached. 

I. Vol 2, p. 1181 6. L.J.M.G. 80 

2, LR. T AP. 148 a ra WR 975, 

3- ; A.C. 385- t re 22 O.BD . 279. 

4 (I A.C. gas > 1872 LR. 7 Ex. 127, 199. 

5$. (1900) 1 Q.B. 725, 727 
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High Court has an inherent power to punish acts of contempt in respect of itself. 
In the cases of the chartered e ica the power is traceable in the ultimate 
is to the intrusion into the idency Towns, at the time the Supreme Courts 
were established by Charters in those places, of that part of the lish common 
law. The High Courts Act, 1861 provided by section g that the. Courts shall 
have and exercise all jurisdiction and every power and authority whatsoever in 
‘any manner vested in any of the Courts in the same Presidency abolished under 
the Act at the time of such abolition. Section 11 provided that the then existi 
provisions applicable to the Supreme Courts shall apply to the High Courts. The 
successive Government of India Acts have contained all such powers, jurisdiction 
and authority—ses section 229 of the Constitution Act. Contempt off the High 
Court is no doubt not an offence dealt with under the Penal Code or the Criminal 
Procedure Code but it is an offence by reason of the introduction of the English 
common law into this country, Surendranath Banerjes v. The Chief Justice and Judges 
Rd High Court at Fort William in Bengal’. ‘The Letters Patent provide that the 
gh Court as a Court of record can commit for contempt irrespective of whether 
the acts alleged constitute an offence under the Penal e or not. (Cf, Letters 
Patent of the High Courts of Calcutta, Bombay and Madras, clause 44 ; bad, 
clause, 95 ; Patna, clause 41 ; Lahore, clause 37—ses also section 220 of the Consti- 
tution ) Contempt of the High Court is criminal*. An appeal will therefore 
lie only if there was some statutory or other specific provision in that behalf. Section 
411-À of the Criminal Procedure Code as now amended provides that without 
prejudice to the provisions of section 449, any person convicted on a trial held by 
& High Court in the exercise of its ori criminal jurisdiction may, notwithstanding 
anything contained in section 418 or section gh pene 2, or in the Letters 
Patent of any High Court appeal to the High Court against a conviction. And 
it is expressly stated that clauses 25, 26 and 41 of the Letters Patent for the High 
Courts at Bombay, at Madras at Fort William in Bengal shall cease to have 
effect. The appeal provided is in respect of a trial with a jury. The contempt 
roceedings are not of such character. It is clear that section 411-A cannot apply. 
fe may be that before the amendment of the Letters Patent a right of appeal there- 
under might have been available, but in view of the d of the relevant clause 
the Letters Patent can no longer avail for this e only source of jurisdic- 
tion that may still remain is the inherent jurisdiction of the Court. It is 
true that every subject has an inherent right of appeal to His Majesty, see Ambard 
v. Attorney-General of Trinidad*. But the right claimed in the present case is not 
a right to appeal to His Majesty but to the High Court. The Calcutta High 
Court has suggested that the decision, that is to say, judgment, order and sentence 
must be taken to be final and not open to appeal, In re Tushar Kanti Ghosh‘. It 
was held by the learned Judges in the present case that the High Gourt has no in- 
herent jurisdiction to entertain any such appeal. 


MADHUBHAI AMTHALAL D. AMTHALAL NANALAL, (1946) 48 Bom. L.R. 729. 


An important practice point bereft of authority was decided in this case. Order 
18, rule 17 of the Givil Procedure Code provides that the Gourt may at any stage 
of a suit recall any witness who has been examined and may put such questions 
to him as the Court thinks fit. There is however practically no case of a Court 
exercising its powers under this rule after judgment has been reserved. But question 
remains whether the Court has in fact such power. In the Evidence Act, section 165 
lavs down that the Judge may, in order to discover or obtain proper proof of 
relevant facts, ask any question he pleases, at any tims of any witness or oF the parties 
about any fact relevant or irrelevant. The words ' at any time ' negative the exist- 
ence of any qualification as to the momena before the delivery of judgment when 
m EMEN MM HMM OMM 
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the questions may be put. Likewise the words “ at any stage of a suit" convey 
prima facis the meaning “at any time before the judgment is actually rendered.’ 
An analogous provision is found in rule 18, of Order 18, which provides that the 
Court may, at any stage of a suit, inspect any property or thing concerning which 
any question may arise. With reference to this rovision it has been held in Amratlal 
v. Land Acquisition Officer, Ahmedabad’, that it is always desirable in cases where local 
ee is necessary that the J should carry out the inspection at any stage 
before the arguments are heard, and that to make a local inspection after perdis ak 
ments of both sides are over without an opportunity to the parties or their pl ers 
to challenge the notes, before es EN is pronounced, is not a proper procedure. 
The main point to be rem is that there should be no prejudice to the d c 
in the sense that they have not had an oppotunity to test the correctness 0 either 
the Judge's notes or a witness's testimony made or given after the closing of the 
arguments and before the delivery of the judgment. no objection of this character 
could be raised, then, there seems to be no reason why the words “at any stage 
of a suit” should not mean at any stage before judgment is actually pronounced. 
The analogy afforded by the provisions in Order 47, rule 1 may not be helpful. 
Under that rule a review may be applied for on the ground of the discovery of 
new and important evidence. It may be ed that if even after judgment has 
been delivered new evidence may be received subject to the limitations of the rule, 
there should besnoobjection to the reception of evidence before judgment is 
rendered and that it would stand a foro. It should however be remembered 
that the fresh evidence contemplated in Order 47, rule 1 “ must at least be such 
as 1s dah aa to be believed and if believed would be conclusive.” Gf., 
Lord Loreburn, L.C. in Brown v. Dean*. The conclusion in the case under notice 
that where after a Court has reserved judgment—the hearing being concluded— 
it finds that there is an ambiguity on ihe ace of the record or an omission which 
wants clearing up, the Court can, in a per case, under Order 18, rule 17 recall 
a witness who has given evidence, is thus in accordance with the considerations 
set out supra. It would follow that the power of the Court to so recall a witness 
may be exercised either suo motu or on application and the power being dis- 
cretionary it ought to be exercised with the greatest care and only in the most pe- 
culiar circumstances. 


RonasA KHANUM 7. KHoDADAD BOMANJI InANI, (1946) 48 Bom.L.R. 864. 


The effect ofa change of religion on the part of one ofthe spouses on the marriage 
contracted in their orginal faith has come up for consideration on many occasions 
and there is a certain amount of conflict of judicial opinion. In the present case 
the parties were originally domiciled in Persia. They were Zoroastrians and had 
married according to the Zoroastrian rites. Bombay became their domicile of 
choice. ‘There were two sons of the marriage. Thereafter the wife became a 
convert to Islam, and three months later offered that religion to her husband who, 
however, declined to become a Muslim. Thereupon she brought an action for 
a declaration that her marriage with her husband stood dissolved. Blagden, J., 
before whom the suit was tried, and the Judges on ap tone, C.J., and Chis 
J.,—held that the question fell to be decided according to the principles of justice 
and equity, there being a conflict as between the law applicable to the husband 
and the wife in regard to this icular matter. The provisions ofthe Parsi Marriage 
and Divorce Act, 1936 could not as the wife had ceased to be a Parsi at the 
time of the suit. Nor could the Muslim Marriages Act, 1939 apply inasmuch as 
the wife was not a woman married according to the Islamic law. In Budansa 
Rowthsr v. Fatima Bi?, the Madras High Court had taken the view that where a 
conflict occurs between persons belonging to different religions the Court must 
apply the rules of justice, equity and good conscience. The Gourt had also held 
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that in testing whether the first marriage of a Hindu husband was subsisting or not 
at the time she contracts a second marriage it is the principles of Hindu law that 
should be applied. In regard to the equities, it was recognised in the present 
case that though the denial of a remedy to the wife to have recourse to Muslim 
law would leave her altogether strand yet, prama facie, to hold that one spouse 
can by changing his or her religious opinions force his or her newly acquired personal 
law on a person to whom it is entirely alien and who does not want it is so monstrous 
an absurdity that “ carried its own refutation with it." In Ja the matter of Ram 
Awnaril, the Calcutta High Court seemed to recognise, though obiter, that if the 
rocedure prescribed by the Mahomedan law had been followed by the wife after 
conversion to Islam, her marriage with her Hindu husband might be dissolved 
leaving her free to marry again in her new faith. In Noor Jehan Begum v. Eugene 
Tiscenko*, two persons, Christians, with a Russian domicile, contracted a civil 
marriage at Berlin. There was a child of the marriage. The husband went to 
Edinburgh for medical studies and the wife came to India, adopted Islam, and 
invited her husband also to become a Muslim. On his refusal to do so she applied 
to the Court for a dissolution of her marriage with him in accordance with the 
procedure prescribed by the Islamic law. Edgley, J., held that the suit was not 
competent inasmuch as the domicile of the parties was foreign and not Indian. 
He however, went on to observe that, even if according to the laws of Islam a dis- 
solution of the marriage could be granted on compliance with the prescribed pro- 
cedure, such laws must be held to have become obsolete and as opposed to the 
principles of justice, equity and good conscience. He also held that a marriage 
contracted according to the tenets of one faith could not be dissolved except by 
a law applicable to both the parties or by following the mode, if any, indicated 
by the pum under which the parties had originally contracted the marriage. It 
will be recognised that these remarks are obiter. An appeal against the decision 
of Edgley, J., was dismissed on the ground that the Court had no jurisdiction to 
entertain the suit in view of the foreign domicile of the parties?. The view of 
ley, J., in regard to the effect of apostasy on the prior marriage was dissent- 
RE Ormond, J., in Mussamat Ayesha Bibi v. Subodh Chakravariy*. In the 
latter case the first marriage had been between two Hindus according to Hindu 
rites. Their married life was miserable. The wife became a convert to Islam, 
duly offered it to her husband, and on his refusal to accept the offer brought a suit 
for dissolution. The suit was decreed. This decision was in its turn dissented 
from and the view of Edgley, J., was followed in a still later case, Sayeda Khatoon 
v... M. Obediah*. There the first marriage was between persons professing Judaism 
according to Jewish rites. The wife later on became a Muslim and sought a dis- 
solution of the marriage. It was held that the prior Jewish marriage could not 
be dissolved by one of the spouses becoming a Muslim and having recourse to the 
procedure prescribed by thatlaw. Reference may also be made to the.considerations 
mentioned in the note on Andal Vaidpanathan v. Abdul Allam Vaidya in ody) NOE 
(N.I.C.) Page 4. In the decision under notice the Bombay High Court adop- 
ted the view of ey, J. The matter is one of the test importance to all 
sections of the public and in view of the conflict of judicial opinion on the matter 
it is to be desired that the conflict should be set at rest by the egislature. 


KEMPAMMA 7. RAGHA Serty, (1947) 1 M.L.J. 159. 


This case recognises that so long as the mortgagor has not parted completely 
with his interest in the mortgaged properties and continues to be liable under the 
mortgage he can make a part-payment of principal or interest which will serve under 
section 20 to start a fresh period of limitation operative against all the mortgaged 
items even if any of them have been dlicuael pror to such payment. In the 
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judgment of the Full Bench in Pavayi v. Palanivelu!, in discussing whether a payment 
made by a mortgagor after he had parted with the equity of redemption in all 
the mortgaged items and after the personal covenant against him was barred 
would give a fresh period of limitation as against the pricr alienees, it was aisr 
alia stated by the Chief Justice: “ If he (the mortgagor) cannot bind the purchaser 
of the equity of redemption when the purchase covers the whole of the mortgaged 
properties obviously he cannot bind the purchaser of part of the mortgaged pro- 
pertes." The learned Chief Justice made also some remarks which were relied 
on as suggesting that in this matter there was practically no difference between 
section I9 and section 20 and that the prior assignees would not be affected by a 
payment made by the mortgagor. This, if correct, would lead to a contrary result 
in the case under notice. Itis, however, clear that the remarks in question should 
be taken along with the observation of the Chief Justice in that case: “A payment 
ee eee to start a fresh ae of limitation must be made by the person 
liable to pay the debt or by his agen authorised in that behalf. Ifthe personal 
remedy t the mortgagor is saree he is no longer liable to pay the debt." 
It would then follow that where the personal covenant is not barred, the payment 
will BARRES ive a fresh limitation as against the assignee prior to such payment 
ofthe mo items or any ofthem. This mode of ny. the Full Bench judg- 
ment receives support from Thayyanayaki Ammal v. Sundar This latter decision 
points out that sections 19 and 20 of the Limitation Act do Xem stand on the same 
footing, that whercas under section 19 the payment.should have been made by the 
party against whom the liability is sought to be enforced or by some one through 
when he derives title or liability ifit is to start a fresh limitation as against the party 
or persons in privity with him, section 20 merely requires that the person paying 
should be one liable to pay and saves the right of suit in its T against all 
the persons who might have been sued within the prescribed period. It was accord- 
ingly held that part-payment by a mortgagor under his personal liability even 
after he has parted with the mortgaged properties saves the right of suit against 
the purchaser of the equity of redemption from the bar of limitation. This decision 
has subsequently been followed in Narayana Reddiar v. Venkatesa Reddiar?, where 
the learned Chief Justice referring to the case cited above observed : “We may 
add that we respectfully agree with the judgment in that case." It would thus 
appear to ihi saute sortie, so far as Madras is concerned, that a part-payment by 


a mo d start a fresh period of limitation against an assignee of the 
mo sida prior to such payment if at the time of the Dor the personal 
covenant against the mortgagor was still enforceable. Where nal covenant 


has been barred but the mortgagor has retained the equity of redemption in some 
of the items of mortgaged properties and makes a part-payment towards the mort- 
gage amount it would appear that a prior assignee of any of the mortgaged items 
will not be affected as the liability of the mortgagor has become a proprietary lia- 
bility only and in that sense could extend limitation only in respect of the properties 
he has got at that time. 


JAGGAR NATH r. B. K. Ray, (1946) I.L.R. 25 Pat. 666. 


'This decision holds that under the a gd to section 58 (c) of the Transfer 
of Property Act if the condition envisaged in the section is not embodied in the 
document which effects or purports to effect the sale it is not open to the Court 
to treat the transaction as a mortgage. The section as amended in 1929 provides : 
** Where the mortgagor ostensibly sells the mortgaged prop on condition that 
on default of payment of the mortgage money on a certain date the sale shall become 
absolute, or on condition that on such payment being made, the sale shall become 
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void, or.on condition that on such payment being made the buyer shall transfer 
the property to the seller, the transaction is ed a mortgage by, conditional 
sale: Provided that no such transaction shall be deemed to be a mortgage, unless 
the condition is embodied in the document which effects or purports to effect 
the sale." The language of the proviso is clearly in support of the view taken 
in the above case. If the transaction is embodied in a number of documents, 
it would follow that the condition should appear in some part of those documents. 
In Kuppa Krishna Hegds v. Mhasii Goli Nath!, there are certain observations which 
seem to suggest that if the right of repurchase is embodied in more than one docu- 
ment, the inference of a mortgage would not necessarily arise. It was there stated : 
“In case a mortgagor passed in favour of a mortgagee an ostensible sale deed and 
the intention of the parties is to be arrived at by the construction of the document 
the proviso says that the right to re-purchase must be embodied in the same docu- 
ment, and that if itis embodied in more than one document, the inference of a 
mortgage would not necessarily arise and that no transaction should be deemed 
to be a mortgage by conditions sale unless the condition is embodied in the docu- 
ment of the ostensible sale." With respect, it may be stated that the fact 
that the intention of the parties is embodied in more than one document cannot 
be material, As pointed out in Ma Sein Nyo v. Maung San Pe*, the object of the 
proviso is only to shut out an enquiry whether a sale with a stipulation for retransfer 
Is a mortgage where the stipulation is not embodied in the same document, see 
also Venkatasubba Rao v. Vesraswami*. The only meaning that'can be given to it 
is that where the condition for retransfer is not embodied in the document that 
effects or purports to effect the sale the transaction shall not be treated as a mort- 
gage, PIP v. Vithaldas*. To treat the proviso as suggesting that where 
such intention is embodied in a number of documents the inference of a mo 

could not be drawn or that where it is embodied in the same document as the sale 
an inference of mortgage would necessarily arise would not be warranted. 


PuBLIO PROSECUTOR v. VISWANATHAN, (1947) I M.L.J. 179. 


It is laid down by this decision that the offer of a bribe to a public servant 
udo a maa, iiu. Ludis uM eR E Tia. to the 
offence of abetment of taking a bribe within the meaning of the Indian Penal Code. 
Under chapter XI of the Code the giving of bribe is not made a substantive offence . 
It is the taking that is so treated. The person that offers can only be punished 
as an abettor—sre section 116 and section 109, illustration Ga . A curious 
reason for the distinction has been given by the authors of the c. It is that, 
while in countries where the people are independent the giver is generally the tempter 
and the receiver is the tempted; in a country like India, the position is the reverse. 
They therefore were “ strongly of opinion that it would be unjust and cruel to punish 
the giving of a bribe in any case in which it could not be proved that the giver 
had really by his instigations corrupted the virtue of a public servant, who unless 
temptation had been put in his way would have acted uprightly.” Admittedly 
this can be a consideration having temporary validity only in any event. Conditions 
of life in this country have Conde abi ; education has spread on a large 
scale and the special a here in which officialdom was supposed to live has 
disappeared mostly. It is therefore time, apart from anything else, to examine 
whether a re-orientation of the laws governing bribery is not needed. The Christian 
exorcism “‘ Get thee behind me Satan " is not always uttered by persons in authority, 
official or otherwise, and attempts to corrupt continue to be made whatever 
degree of fruition such attempts may achieve. Opinions are bound to differ as 
to who is more reprehensible, the n that offers the bribe or the person that 
receives. To give but one example, in Emperor v. Kesri Chand*, while pointing 
out that the measure of punishment to be meted out to such persons must always 
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depend on the degree of shock to the conscience of society or state which the offence 
produces and that it is the concerted action ofthe giver and the receiver which 
produces a result constituting a menace to society, Iqbal Ahmed, C.]., went on to 
add “ There can be no question of acceptance of illegal gratification unless there 
is some one to offer such gratification. The Ball. c kan aaa sg is set rolling by the 
person who offers the bribe and as such he is the primary culprit.” ` In the same 
case Malik J., said : “ At the same time we have to bear in mind that the conduct 
of the officer accepting the bribe is probably more reprehensible than even the 
conduct of the contractor who gives the bribe." The learned Iren added: “ To 
my mind the proper way of putting down this evil is to punish not only those who 
offer bribes but still more severely those who take bribes.” The view that the 
offeror is more culpable than the acceptor and that the provisions of the Penal 
Code require overhauling were forcibly expressed by Coutts Trotter, C.J., in Venkata- 
Jama Naidu, In rel. The Chief Justice observed : “ The law relating to bribery 
under the Penal Gode is curious. It is confined in effect to public servants or 
those who ji ndm themselves as in the way to public service and the operative 
section 161 r ers only to the taker and not to the giver of the bribe, the latter being 


by far the worse of ihe two. The giver.............. is only brought in under section 
116, by the doctrine ef abetment. I think that the state of the law is very un- 
satisfactory............ If a man in the vain hope of getting a public officer 


to reconsider a question as to which that public officer is functus officio, offers a bribe, 
he commits no offence by doing so and presumably the public officer would commit 
no offence by taking it........ ,. Ido think that it 1s time that fresh legislation 
were introduced into the Code to make these most dangerous offences giving 
or taking bribes punishable in much wider terms than are contained in the Code 
at present. Moreover, there is no provision for the bribing of anybody except 
a public official and no provision at all corresponding to what is known in England 
as Fry’s Act (Prevention of Corruption Act, ens Edw. 7., c. 34)" In the case 
before the learned Chief Justice, a candidate for the post of policeman was rejected 
by the officer who examined him, on the ground of his being short of the prescribed 
minimum height. Thereupon he tendered a five rupee note to the officer to make 
him reconsider his decision. It was held that no offence was committed. A 
case of the officer being merely oficio might perhaps stand on a different 
footing from & case where the officer in question had not the necessary power to 
do the act required. If any, the attempt to bribe in the former case would seem 
to be more culpable. But there again different opinions are held. Thus in Emperor 
v. Phul Singh’, it is pointed out that section 161 does not require that the public 
servant must in fact be in a position to do the official act, favour or service at the 
time it is sought, and therefore, if a person offers a bribe to a public servant his 
act would be punishable as abetment of the offence under section 116 of the Penal 
Code alihocsh the public servant does not happen to possess the necessary power 
to do the required favour or service. Bethatasit may, the call for the overhauling 
of the provisions relating to bribery in the Penal Code, made nearly twenty years 
ago in In ra Venkatarama Naidul, has again been made in the case under review where 
reference is made to Fry's Act. Inthe presentcase a Textile officer had con- 
sidered an application ted by the accused for the grant of a permit for an 
extra supply of yarn and had come to the conclusion that there was no case on the 
merits and had decided to reject the application ; but the next day the accused 
eral before him and repeated his request for the permit along with the offer 
a bribe. Following the earlier Madras ruling, it was held that no offence of 
abetment of the rman of a bribe had been made out . It is to be hoped that 
this time at any rate the Government will act promptly in regard to the suggestion 
for the revision of the provisions relating to bribery. 
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| NATARAJAN CHETTIAR 7. VELLAYYAN CHETTIAR, (1947) 1 M.L.J. 180. 


: The beds and bunds of tanks, drainage, surplus or irrigation channels are 
according to section 3 (16) of the Estates Land Act outside the category of ryoti 
lands in an estate. ‘Tanks in India form an important part-of the irrigation system 
unlike in England and they have been in existence from very ancient times. They 
have been constructed by the state, or chieftains or by village communities. In 
the case of the tanks within the limits of zemindaris after the Permanent Settlement 
the responsibility for their upkeep and efficient maintenance has been usually vested 
with the zemindar. 'The nghts of the ryots are founded on usage and custom. 
Whether a particular land in an estate falls within section 9 (16) is a matter to be 
decided by the Collector—see section 20. Under sectión 2r, any person who may, 
occupying such land for any purpose other than that for which the land is so set 
E may within thirty years of such occupation be summarily evicted by the 
llector in the manner provided by the Land Encroachment Act. The words 
* set apart" indicate some reservation or earmarking by the Government, the 
roprietor or the village community of the land as the case may be and the purpose 
for which such reservation has been made has ordinarily to be inferred from the 
usage appertaining to it—see Ramanna v. Secr of Stais1. ` In the case of a tank 
the water from which is used exclusively for Sinking purposes, it would follow that 
the doing of anything which will affect the purity or quality of the water, even if 
such acts are done on the bunds of the tank will be to use the land for a purpose 
other than that for which it has been set rie Whether it be the proprietor or 
any third person that occupies the bund and does such act itwould make no differ- 
ence. If it is shown that the acts are such as would affect the quality of the water 
for drinking purposes then action under section 21 would be justified, In the 
present case it was shown that shops and sheds were erected on the bunds of the 
tank. It is apparent that the erection and running of shops is bound to affect 
the quality of the water in the tank inasmuch as its purity and cleanliness are 
likely to be impaired by offals drifting into the tank as well as by the inevitable 
acts of nuisance likely to be committed consequent upon the gathering of customers 
atthespot. ‘The question is no doubt one of fact depending upon the circumstances 
of each case. When however itis actually found that the water has been affected 
by such acts it would follow that the erection of the shops is really a user of the 
land for a purpose other than that for which it is set apart. It is immaterial whether 
the sleet acts of impairment are spread over the entire area or only on parts 
of it, Rama Chetty v. Arunachalam Chettiar ®, 
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